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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

RALPH VARGAS and : CASE NO.: 04 CV 9772 (WHP)
BLAND-RICKY ROBERTS :
ECF CASE
Plaintiffs oo ,
VS. : PLAINTIFFS SUPPLEMENTAL
: RESPONSES AND OBJECTIONS
PFIZER INC., PUBLICIS, INC., FLUID MUSIC, : . TO DOCUMENT REQUESTS

EAST WEST COMMUNICATIONS, INC. and
BRIAN TRANSEAU p/k/a “BT”

- Defendants

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Ralph Vargas and
Bland-Ricky Robeﬁs (collectively “Plaintiffs™), by and through their attorneys, Paul A.
Chin, Esq., hereby provide their supplemental responses to DEFENDANTS PFIZER,
INC., ALANDA MUSIC, LTD. d/b/a FLUID MUSIC, EAST WEST
COWUNICATIONS and BRIAN TRANSEAU (collectively “Defendants”) First

Request for the Production of Documents’ (“document requests”) asbf.ollows:

GENERAL OBJECTIONS

1. Plaintiffs object to the document requests to the extent they seek
information that is not reasonably calculated to lead to the discovery of admissible
evidence.

2. Plaintiffs object to the document requests to the extent they are vague,
unduly burdensome, duplicative, cumulative, redundant, ambiguous, overly broad and

seek information related to a period of time which is not relevant to the matters alleged in

! Plaintiffs responded to Defendant Fluid Music’s first set of interrogatories and
document requests on or about July 24, 2005 (“previous responses”). Plaintiffs
incorporate herein, the responses and objections contained Plaintiffs’ previous responses.



Plaintiffs’ Amended Complaint and Second Amended Complaint (the “Second Amended
Complaint”) or in Defendants’ Answer to the Amended Complaint.

3. Plaintiffs object to the document requests to the extent they seek
information protected from disclosure by the attorney-client privilege, work-product
~ doctrine or other applicable privileges.

4, Plaintiffs reserve the right to supplement or amend, in any way, any of
their speciﬁé or general objections or responses to any or all of the document requests.

5. These responses are made without waiving: (a) all objections to
competency, relevancy, materiality, privilege and admissibility as evidence for any
purpose in the trial of this or any other action or subsequent proceeding; (b) the right to
object to the use of any information that may be produced in the trial df this or any or -
other action or any subsequgnt'proceeding on any grounds; or (c) the right to object on
any ground at anytime to any demand for further information or other discovery
involving or relating to the subject matter of the document requests.

DEFINITIONS

6. The term “Composition” shall refer to the original musical work created
by Ralph Vargas and the sound recording owned by Bland-Ricky Roberts entitled “Bust
Dat Groove w/out Ride” identified in, and which is the subject matter of, the Amended
Complaint and Second Amended Complaint.

7. The term “Infringing Works™” shall refer to the musical composition
entitled “Aparthenonia” and/or the “Celebrex Commercial” as those musical

compositions are described in the Amended Complaint and Second Amended Complaint.



SUPPLEMENTAL OBJECTIONS AND RESPONSES

REQUEST NO. 1: | All Documents submitted to or filed Wiz‘h the United States
Copyright Office in connection with Bust Dat Groove including, but not limited to,
deposit copies of Bust Dat Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 1 on the grounds that
the demanded documents have already been produced to Defendants. Without waiving
this objection, Plaintiffs state that the requested documents have been produced.

REQUEST NO. 2:  All Documents and Communications exchanged between each

plaintiff and the United States Copyright Office in éonnectz'on with Bust Dat Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 2 on the grounds that
the material sought is either confidential or érivileged. Without waiving this ébjecﬁon,
Plaintiffs state that they do not possess any other doc_uments or communications with the
United States Copyright Office in connection with Bust Dat Groove that have not already

been produced to Defendants.

REQUEST NO. 3:  All Documents and Communications relating to each plaintiff’s
ownership and/or control of any rights in Bust Dat Groove, including but not limited to
copyrights.

OBJECTION/RESPONSE: Plaintiffs object to Request number 3 on the grounds that
the demanded documents have already been produced to Defendants.

REQUEST NO. 4:  All Documents and Communications concerning, reflecting and/or

in any way relating to the creation of Bust Dat Groove, including, but not limited to,
drafts, reference materials and prior iterations of Bust Dat Groove or any portion

thereof.



OBJECTION/RESPONSE: Plaintiffs state that no reference materials were used and/or
utilized in the creation of the Composition. Plaintiffs further state that there are no drafis
or prior iterations of the Composition.

REQUEST NO. 5:  All versions of Bust Dat Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 5 on the grounds that
the documents or things requested have élready been produced to Defendants and/or that
Defendants already possess alternate versions of the Composition (i.e. “Aparthenonia”
and the “Celebrex Commercial”). Without waiving this objection, Plaintiffs state that the
requested documents or things have been produced to Defendants.

REQUEST NO. 6: A copy of all recordings, tapes, CDs, Albums or other media that

contain Bust Dat Groove or any portion thereof.

OBJECTION/RESPONSE: | Plaintiffs object to Request number 6 on the
grounds that the documents or things requested have already been produced t6
, Defendants and/or that Defendants already possess, or have knowledge of the existence
of, all recordings, tapes, CDs, Albums or other media that contain the Composition (i.e.
“Aparthenonia” and the “Celebrex Commercial”). Without waiving this objection,
Plaintiffs state that they are not currently in possession of any recordings, tapes, CDs,
Albums or other media that contain Bust Dat Groove or any portion thereof. However,
Plaintiffs state that they did receive royalties from Globe Art, Inc. for the use of
Plaintiffs’ composition “SCR,” from the Funky Drummer Vol. I album, in a commercial
for the soft-drink “Sprite.” Plaintiffs received approximately $70,000.00 in royalties of
which $18,145.00 was paid to Plaintiff Vargas (see attached document‘ 000001).

Plaintiffs further state that they received publishing income from the recording group



professionally known as “Wu-Tang Clan” for its use of Plaintiffs’ composition “Make it
Funky,” from the Funky Drummer Vol. I album, on WU-Tang Clan’s first album entitled
“The Seventh Chamber.” Plaintiffs received approximately $40,000.00 in royalties of

which $15,983.77 was paid to Plaintiff Vargas (see attached document 000002).

REQUEST NO. 7:  All Documents relating to the revenue, licensing fees, assignment
Jees, royalty payments or any other form of payment received by each plaintiff or its
assignees or licensees in connection with Bust Dat Groove, broken down by year.
OBJECTION/RESPONSE: Plaintiffs object to Request number 7 on the
grounds that it seeks confidential or proprietary information the disclosure of which is
neither relevant nor material to any claim or defense of any party to this action and that
the disclosure of any such information is not reasonably calculated to lead to the
discovery of admissible evidence. Without waiving these objections, Plaintiffs refer
Defendants to their response to Request No. 6.

REQUEST NO. 8:  All Documents relating to the distribution, dissemination and/or

sale of Bust Dat Groove including, without limitation, documents sufficient to show
where Bust Dat Groove has been distributed, disséminated and/or otherwise made
available for purchase.

OBJECTION/RESPONSE: Plaintiffs object to Request number 8 on the
grounds that it seeks confidential or proprietary information the disclosure of which is
neither relevant nor material to any claim or defense of any party to this action and that
the disclosure of any such information is not reasonably calculated to lead to the
discovery of admissible evidence. Without waiving these objections, Plaintiffs state that

the requested information is attached hereto as document 000003.



- REQUEST NO. 9:  All Documents relating to the distribution, dissemination and/or

sale of “Funky Drummer, Volume II” including, without limitation, documents sufficient
to show where “Funky Drummer, Volume II” has been distributed, di&seminated and/or
otherwise made available for purchase.

OBJECTION/RESPONSE: Plaintiffs object to Request number 9 on the grounds that it
seeks confidential or proprietary information the disclosure of which is neither relevant
nor material to any claim or defense of any party to this action and that the disclosure of
any such information is not reasonably calculated to lead to the discovery of admissible
evidence. Without waiving these objections, Plaintiffs state that they were unable to
obtain the requested information from the distributors identified in document 000003.

REQUEST NO.10:  All Documents sufficient to show how many copies of “Funky

Drummer, Volume II” hdve been: (i) reproduced, (ii) sold and (iii) distributed and/or
disseminated. |

OBJECTiON/RESPONSE: Plaintiffs object to Request number 10 on the grounds that
it seeks confidential or propriétary information the disclosure of which is neither relevant
nor material to any claim or defense of a.ﬁy party to this action and that the disclosure of
any such information is not reasonably calculated to lead to the discovery of admissible
evidence. Without waiving these objections, Plaintiffs state that they were unable to
obtain the requested information from the distributors identified in document 000003.

REQUEST NO.11:  All Documents sufficient to show the sales of any sheet music

containing Bust Dat Groove, or any portion thereof.
OBJECTION/RESPONSE: Plaintiffs object to Request number 11 on the grounds that

the documents requested are neither relevant nor material to any claim or defense of any



party to this action and that the disclosure of any such documents is not reasonably
calculated to lead to the discovery of admissible evidence. Without waiving these
objections, Plaintiffs state that there has not been any sale of sheet music.

REQUEST NO.12:  All documents reflecting any radio airplay of Bust Dat Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 12 on the grounds that‘
the documents requested are neither relevant nor material to any claim or defense of any
party to this action and that the disclosure of any such documents is not reasonably
-calculated to lead to the discovery of admissible evidence. Without waiving these

objections, Plaintiffs state that they do not have any such information in their possession.

REQUEST NO.13:  If Bust Dat Groove is contained on recordings other than “Funky
Dfummer, Volume II” all Documents reflecting the name of each recording on which it is
contained.

OBJECTION/RESPONSE: Plaintiffs object to Request number 13 on the grounds that
the documents sought are in the possession and control of Defendants. Without waiving
this objection, Plaintiffs state that the Composition is contained on: (a) Breakz From the
Nu Skool; and (b) the Infringing Works.

REQUEST NO.14:  If Bust Dat Groove is contained on recordings other than “Funky

Drummer Volume, II,” all Documents reflecting the number of copies of each recording
containing Bust Dat Groove that have been (i) reproduced, (ii) sold and (iii) distributed
and/or disseminated.

OBJECTION/RESPONSE: Plaintiffs object to Request number 14 on the grounds that
the documents sought are in the possession and control of Defendants.

REQUEST NO.15:  All Documents and Comrﬁunications relating to the sale, license,




and/or assignment on an exclusive or non-exclusive basis, of any and all rights to Bust
Dat Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 15 on the grounds that
it seeks confidential or proprietary information the disclosure of which is neither relevant
nor material to any claim or defense of any party to this action and that the disclosure of
any such information is not reasonably calculated to lead to the discovery of admissible
evidence. Without waiving these objections, Plaintiffs state that Bust Dat Groove has not
been sold, licensed, and/or assigned to any third-party.

REQUEST NO.16:  All Documents and Communications that relate to any comparison

of Bust Dat Groove to the musical track in the Celebrex Commercial.
OBJECTION/RESPONSE: Plaintiffs object to Request number 16 on the grounds that
the documents sought have already been produced to Defendants.

REQUEST NO.17:  All Documents and Communication that relate to any analysis of

the Celebrex Commercial.
OBJECTION/RESPONSE: Plaintiffs object to Request number 17 on the grounds that
the documents sought have already been produced to Defendants.

REQUEST NQO.18:  All Documents and Communication that refer or relate to the

Celebrex Commercial.

OBJECTION/RESPONSE: Plaintiffs object to Request number 18 on the grounds that
the documents sought are in the possession and control of Defendants. Without waiving
this objection, Plaintiffs state that they do not have any such documents in their

possession.

REQUEST NO.19:  All Documents and Communications (including pre-litigation



Communications) that relate to the potential or actual infringement of each plaintiff’s
rights in Bust Dat Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 19 on the grounds that
the documents sought afe privileged and protected by the attorney-client privilege and/or
the attorney work product doctrine. Without waiving this objection, Plaintiffs hereby
produce a copy Qf a letter they received from the law firm Davis & Gilbert, LLP,
regarding Plaintiffs’ claim of infringement (document 000004-000007).

REQUEST NO. 20: All Documents and Communications between each plaintiff and

any person or entity relating to the Celebrex Commercial.

OBJECTION/RESPONSE: Plaintiffs object to Request number 20 on the grounds that
it is vague, ambiguous, overly broad, does not provide a specific time period and is
otherwise improper. - Plaintiffs further object to Request number 12 on the grounds that
the documents sought are privileged and protected by the attorney-client privilege and/or
the attorney work product doctrine. Without waiving this objection, Plaintiffs refer
Defendants to their response to Request No. 19.

REQUEST NO. 21:  All Documents and Communications that relate to plaintiffs’ claim

that any defendant(s) had access to Bust Dat Groove before the creation of the musical
track in the Celebrex Commercial.

OBJECTION/RESPONSE: Plaintiffs object to Request number 21 on the grounds that
it seeks information primarily in the possession of Defendants. Without waiving this
objection, Plaintiffs state because the musical track in the Celebrex Commercial is almost
identical to Plaintiffs’ composition Bust Dat Groove that access is presumed. In addition,

Plaintiffs state that the distributors identified in document 000003 distributed copies of



the Funky Drummer Vol. I and Il in record stores throughout the United States.

REQUEST NO. 22: All Documents that relate to each plaintiff’s claim that it has been

damaged as a result of any defendant’s alleged copyright infringement of Bust Dat
Groove.

OBJECTION/RESPONSE: See Plaintiffs’ Response to Defendants’ Interrogatory
Number 2.

REQUEST NQ. 23:  All Documents that relate to the amount of actual damages each

plaintiff has allegedly sustained as a result of defendants’ alleged copyright infringement
of Bu&t Dat Groove.

OBJECTION/RESPONSE: Sec Plaintiffs’ Response to Defendants’ Request Number
22.

REQUEST NO. 24: All Documents provided to any expert or consultant with whom

plaintiffs have consulted concerning any issues in this case, including the issue of
damages.

OBJECTION/RESPONSE: Plaintiffs object to Request number 24 on the grounds that
the documents sought are privileged and protected by the attorney work product doctrine.
Without wéiving this objection, Plaintiffs state it is in possession of all documents and/or
thjngé produced by Plaintiffs to each of their three experts.

REQUEST NO. 25: All Documents and Communications, including, but not limited to

complaints and claim letters, which refer or relate to the potential or actual infringement
of plaintiff Vargas’ copyright rights in any work, including, but not limited to, Bust Dat
Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 25 on the grounds that

10



the documents requested have already been produced to Defendants. Without waiving
this objection, Plaintiffs refer Defendants to document 000004-000007.

REQUEST NO. 26:  All Documents and Communications, including, but not limited to

complaints and claim letiers, which refer or relate to the potential or actual infringement
of plaintiff Roberts’ copyright rights in any work, including, but not limited to, Bust Dat
Groove.

OBJECTION/RESPONSE: Plaintiffs object to Request number 26 on the grounds that
the documents reqﬁested have already been produced to Defendants.

"REQUEST NO. 27: All Documents and Communications that refer or relate to any

claim that Bust Dat Groove infringes the copyright in any work.

OBJECTION/RESPONSE: Plaintiffs state that the Composition does not infringe the

copyright(s) in any work(s).

Dated: New York, New York Res y subnyjtte

April 11, 2006 /

Paul A. Chifi, Esq. (FC9656)

LAW OFFICES OF PAUL A. CHIN
* The Woolworth Building

233 Broadway, 5" Floor

New York, NY 10279

(212) 964-8030

Attorneys for Plaintiffs

TO:  Eric M. Stahl, Esq.
Davis Wright Tremaine LLP
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688
(206) 628-7762
ericstahl@dwt.com
Counsel for Defendant East West Communication
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Brian Transeau (pro se)
2658 Griffiths Park Blvd., #511
Los Angeles, CA 90039

Sara L. Edelman, Esq.

Davis & Gilbert, LLP

1740 Broadway

New York, NY 10019

(212) 468-4829

sedelman@dglaw.com

Counsel for Defendants Pfizer, Inc., Publicis, Inc., and
Alanda Music, Ltd. d/b/a Fluid Music

12



CERTIFICATE OF SERVICE

On the 11% day of April, 2006, a true and correct copy of PLAINTIFFS’
SUPPLEMENTAL RESPONSES AND OBJECTIONS TO DOCUMENT REQUESTS,
and the exhibits attached thereto, was served first-class mail, postage pre-paid, and placed
in an official depository under the exclusive care and custody of the United States Postal
Service w1th1n the State of New York, to the following the attorneys representing the
Defendants:

Eric M. Stahl, Esq.

Davis Wright Tremaine LLP

2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101-1688

(206) 628-7762

ericstahl@dwt.com

Counsel for Defendant East West Communication

Brian Transeau (pro se)
2658 Griffiths Park Blvd., #511
Los Angeles, CA 90039

Sara L. Edelman, Esq.

Davis & Gilbert, LLP

1740 Broadivay

New York, NY 10019

(212) 468-4829

sedelman@dglaw.com

Counsel for Defendants Pfizer, Inc., Publicis, Inc., and
Alanda Music, Ltd. d/b/a Fluid Music

#/01/ 8 @/é

Date Paul &. Chin, Esq. (PC 9656)
LAW OFFICES OF PAUL A. CHIN
The Woolworth Building
233 Broadway, 5™ Floor
New York, NY 10279
(212) 964-8030
Attorneys for Plaintiffs
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Company <

In account with : VARGAS, RALPH

FOR PERIOR 01/01/95 To O7/07/95

BALANCE BROUEHT FORMARD
COEMERCIAL TV.

TOTAL ROYALTIES
Advances

Payments

Adjustments

Royalty Transfers

TOTAL TRANSALTIONS

BALANCE CARRIED FORWARD

20G00.00
2006000
1553.00 98
18445.80 38
0.00
Q.00
20000.00 pB .
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MEMORANDUM

B ) PO, Box 667

" CoronaElmhuyst Siation |8

New Yori, N¥ 11575 |1
Tol: (718) 2.41.2087 {3

Fax: (718) 341-0299 .

Indi Distribution {Nationa!)
Pearl One Stop (National)
Tiger Distribution (International)

City Hall {West Coast/National)

Rock and Soul (NY/ocal)

D_owntéwn Records (NY/local)

Downstairs Records (NY7local)

Eight Ball Records (NY/local)

Broadway Seunds  {(NY/local) 0 000 03
Carmine’s ‘Records (NY/local)

Vinyi-mania (NY/lecal)

Beat Street Records (NY/local)

Concourse Music  (NY, Aocal)
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Jane 8, 2004

By Feosimile and UPS Next Day Air

Mr. Rick Roberts

JBR. Reeords, Ing.

RR 18 Box 6006

-East Stmudsbu:g, PA 18301

Re: {zinal Backeround dio Trac clehrex ial

foHlow yp an my lelter to you of May 14, 2004 gnd ¢, respond substantively fo your assertion that
the backgvoung audio track {the “Track™) in a television commepig ereated by Publicis for e
phamaecutical proaduct Celebrex (the “Cammereiar) samples a sound tecording owned by IBR
Records titled “Bugt that Grove, Wis, Out Ride" (the “Sound Recording™,

' We have reviewed carefilly with Publicis the pracess by which the Track was
tomposed and recorded, and we pan confitm for you that the Track does 10t copy any part of the
Seund Recording, To the contrary, the Track is gn original sudio work that was created for
Publicic by the cutside mysjg production house Fluid Musis without any tsliance on or
resem lance 1o the Sound Recording, -

To create » drumline for the Track, Fluig Music uss¢ 3 Saipie joop titled
“Aparthcaonia® fom the sound library mcording titled “Breakr From the Ny Skool,” by the
Progranmer and musician BT, (Background information on “Breakz From; the Nu Skool™ is
enclosed with this jager for vour review.) Fluid Music recorded “Apartenonia” sxactly as heary
o1 “Braakz From the N Skool” and did ot remix or manipylats the loop in any way. Ontop of
“Apartienogia” Fluid Music Leyered a number of other percussion and ; tr I tracks 1o
creale the Track. The sudig files of the Commercial, “Aparthenoniz® and the Soung Recording
{hat also are snelogea witis this lelter malke clear that the drumline on the Track is deriveq from
“Aparﬂlenonia,”and that neither the Track nop Bia" ¢opy the Sound Reeording in gy -
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