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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT NEW YORK

.............................................................. X
RALPH VARGAS and :
BLAND-RICKY ROBERTS, : CASE NO. 04 CV 9772 (WHP)
Plaintiffs, ECF CASE — —
- agajnst - ; . USDC SUZ\ b4 .
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ER L P 2 - : - vy o~
MUSIC, EAST WEST COMMUNICATIONS, : ELECTRONICALLY TIi: |
INC. and BRIAN TRANSEAU p/k/a “BT” : goc i v
- ATE FILED: N
Defendants. : —D—.?::':"\.)_ g
.............................................................. X

STIPULATION AND AGREED CONFIDENTIALITY ORDER

IT IS HEREBY STIPULATED AND AGREED, by and among the parties hereto,
that the following provisions of this Stipulation and Agreed Confidentiality Order (the
v"Stipulation and Order™) shall govern disclosure and use by the undersigned parties of all
documents, testimony and other materials and information produced in this acuon afier the dare
of execution of the Stipulation and Order by the parties.

1, When used in this Stipulation and Order, the word “document” shall include,
withour limitation, all original writien, recorded, electronic or graphic materials, and all copies
thereof. A. party, person ar entity thal produces or discloses discovery material in connection
with this action shall be referred 1o as the “Disclosing Party.”

2. All discovery materials produced or disclosed in this action shall be used solely
fbr the prosecution of this action (including any appeal therefrom) and the defense of the named
defendants and for no other purpose whatsoever. Any person or entity in possession of
Confidential Discovery Materials (as defined below) shall maintain those materials ina

reasonably secure manner, so as to avoid disclosure of their contents.

SEA 1717090v] 0829 -1 : }

07/28/2008 FRI 07:40 [TX/R¥X HO 80451 goo4
Dockets.Justia.com


http://dockets.justia.com/docket/court-nysdce/case_no-1:2004cv09772/case_id-259143/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2004cv09772/259143/76/
http://dockets.justia.com/

Jul-28-2006 10:41am  From-DAVIS & GILBERT 2124684888 T-908 P.005/012 F-990

3. Any discovery materials produced or disclosed in connection with this action by a
Disclosing Party which contains either: (1) trade secrets or other confidential research,
development, proprietary or commercial informarion, including sales or fmapcial records; or (2)
confidential, non-public personal information concerning individuals such as social security
numbers, home telephone numbers and addresses, tax rewums, personal evaluations, medical and
banking information, may be designared “Confidential” by the Disclosing Party. Discovery
materials designated “Confidential” shall be referred to herein as “Confidential Discovery
Marerials.” The parties further agree that reference 1o any category or type of discovery material
above is not intended to and shall not be construed as an admission that the discovery marerial is
relevant, not subject to an applicable privilege or protection, admissible, or reasonably calculated
10 lead to the discovéry of admissible evidence.

4. The confidential designation set forth in paragraph 3 may be made at or prior to
the time of production of documents and information by stamping the word “Confidential” on
each page of the Confidential Discovery Materials to be deemed confidential. Inadverient failure
to designate materials ag confidential av the iime of production may be remedied by supplemental
written notice no later than fourteen (14) days after the first identification or designation of any
such material as a deposition exhibit or trial exhibir. If such notice is given, all such materials,
and any testimony referring to such materials, shall be subject 10 this Stipulation and Order as if
they had been initially designated as Confidential 1o the extens that such documents, materials or
testimony fall Within the definition of Confidential Discovery Materials. The inadvertent
production of any document or information during discovery ix;lhis action shall be without
prejudice to any claim that such marenal is pn'vilcged under the attorney-client privilege, the

attorney wark product doctrine or any other applicable privilege, and no party shall be held to
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have waived any claims or arguments under the inadvertent production doctrine. {f a Disclosing
Party believes that a privileged document was inadvertently produced, the Disclosing Party shall
sa notify the party to whom the document was produced in writing, and within five (3) calendar
days of receipt of such notification the parties shall meet and confer in an effort 1o resolve any
disagreements. If the parties cannot resolve their disagreements, the Disclosing Party may apply
10 the Court within ten (10) calendar days of the meet and confer for a ruling on the Disclosing
Party’s claim of inadverient production.

5. A Disclosing Paty may designate as confidential all or any portion of a
deposition transcript deemed to contain confidential information. The Disclosing Party shall
advise the court reporter and counsel of record of the beginning and end of the testimony
containing Confidential Discovery Material orally at the deposition. The reporter shall mark
“CONFIDENTIAL” on the face of the transcript at the beginning and end of any portion thereof
designared confidential.

6. No Discovery Material dmignaied »Confidential” under paragraphs 3-5 of this
Stipulation and Order shall be disclosed, directly or indirectly, o any person other than:

a. the Court, necessary Court personne} and jurors;

b. the named panies in this action (including the officers, directors and employees of
the named parties), but only insofar as reasanably necessary for the prosecurion
and defense of this action;

c. the named parties’ attorneys and partners, associates and employees of the
altorneys’ law firms;

d. in-house attomeys for any named party in this action and regular employees of the

in-house legal department of any named party in this action;
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e. court reporters transcribing depositions or testimony in this action;

f. persons who are or were authors or recipients of the Confidential Discovery
Materials;

g. any expens retained or consulted by any party (whether testifying or not) in
connection with this action and those working under their direction or control;

h.- any person who is a potential fact wimess in this action, provided, however, that a
person identified solely in this subparagraph shail not be permitted to retain
copies of such Confidential Discovery Matenals; and

i. outside photocopying, graphic production services, litigation support services, or
investigators employed by the parties or their counsel to assist in this litigation
and computer personnel performing duties in relation to any computerized
litigation system.

7. All persons to whom Confidential Discovery ‘Matcrials are disclosed pursuant to
subparagraphs 6(g), 6(h) and 6(i) as applicable above shal), prior 1o disclosure, be advised of the
contents of this Stipulation and Order, that the Confidential Discovery Materials are being
disclosed pursuant to the terms of this Stipulation and Order and may not be disclosed other than
pursuant {o the terms hereof. All persons to whom Confidential Discovery Maierials are
disclosed pursuant 1o subparagraphs 6(g), 6(h) and 6(i) shall be required to execute a certification
evidencing their agreement in the form artached as Exhibit A hereto.

8 In the event that counse} for any party or non-party determines to file in, or submit
10, this Court any Confidential Discovery Materials, information denived therefrom, or any
papers containing or making reference 1o such materials or information, all pages containing

such Confidential Discavery Materials or information pertaining thereto shall be filed only in
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sealed envelopes on which shall be endorsed the caption of Ihié action and which shall clearly
bear the words “CONFIDENTIAL — FILED UNDER SEAL.” Parties must obiain leave of
Court before filling any document under seal. ANl marerials filed under seal shall be available to
the Court and 1o counsel for the parties for viewing and/or copying. Filing under seal shall be
without prejudice to any party’s right 1o argue to the Court that such documents or information is
not confidential and need not he preserved under seal. Pages of documents or depasition

ranscripts from which Confidential Discovery Materia] has been redacted shall be filed in the

public record.

9. If at any time Discovery Materials governed by this Stipulation and Order are
subpoenaed by any court, administrative or legislative body, or by any other person or entity
purporting fo have authority to require the production thereof, the person to whom the subpoena

or request is directed shall prompily give written notice, and include 2 copy of the subpoena or

réquest, to the Disclosing Party.

10.  If ar any time a party challenges a designation of Confidential Discovery
Materials as confidential under this Stpulation and Order, the challenging party shall notify the
Disclosing Party in writing. The challemging party shall identify in writing the information in
question, and shall specify in reasonable detail the reason or reasons for the objection. Within
1en (10) calendar days of receipt of such notice, the Disclosing Pﬁfy and challenging party shall
meer and confer in an effort to resolve their disagreement. If the parties cannot resolve their
disagreement, the challenging party may apply within fifteen (15) calendar days of the
conference for a ruling on the Disclosing Party’s designation of the Discovery Marerials as
confidenrial. While any such application is pending, the documents or material subject to that

application will remain confidential yntil the Court rules on the application. If the challenging
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party does not apply to the Court for a ruling on the Disclosing Party’s designation of Discovery
Materials as canfidential within the time prescribed herein, the Discovery Materials will remain .
confidential. The Disclosing Party shall have the burden of showing that the document or
information is confidential under Rule 26(c) of Federal Rujes of Civil Procedure. Nothing in this
Stipulation and Order shall be construed as preventing any party from objecting to the
désignation of any documents and confidential, or preventing any party from seeking further
protection for any material it produces in discovery.

11.  Within forty-five (45) calendar days after entry of an Order finatly rerminating
this acrion, including all appeals, copies of all Confidential Discovery Maierials shall either be
destroyed or, upan request of the Disclosing Party, rerurned to the Disclosing Party, at the
Disclosing Party’s expense. Counsel for each of the parties shall certify in writing that all such
Confidential Discovery Materials have been desirayed or refurned. This obligation shall not
apply to pleadings, motions, briefs, supporting affidavits, attorney notes, transcripts or Court
opinions and orders (although the ather restrictions imposed hereinabove shali continue 1o apply
10 any Confidential Discavery Materials attached to such pleadings, motions briefs or supporting
affidavits).

12.  This Sripulation and Order shall not be consirued 1o affect in any way the
admissibility of any document, testi/mony or other evidence ar wial or hearing of this action.

13.  Each party shall have the responsibility, through counsel, to advise the Disclosing
Party of any loss or compromise of the confidentiality of information or documents governed by
this Stipulation and Order. It shall be the responsibility of the party thar has lost or compromised
the confidentiality of the Confidential Discovery Materials to take reasonable measures to limit

any such loss or unauthorized disclosure.
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14.  Nothing in this Stipulation and Order shall be construed to limit any Disclosing
Party’s use or disclosure of its own documents, materials or information designated hereto as
confidential. In addition, nothing in this Stipulation and Order shall prevent or in any way lirmat
disclosure, use or dissemination of any documents, materials or information that are in the public
domain. This Stipulation and Order shall not prejudice in any way the rights of any party o
1ntroduce into evidence at tnial any documeut, testimony or ather evidence subject fo this
Stipulation and Order, 1o prejudice in any way the rigits of any party to object 1o the authenticity
or admissibility into evidence of any document, material, testimony or other evidence subject 1o
this Stipulation and Order.

15.  Any non-party producing Discovery Materials in this action may be included in
this Stipulation and Order by endorsing a copy of this Stipulation and Order and delivering it to
the requesting party who, in tum, will file the endorsed Stipulanion and Order with the Court and
serve it upon counsel for all parties. The parties to this action may designate Discovery
Materials produced by a non-party in this action as confidential in accordance and consistent
with the terms and provisions of this Stipulation and Order.

16.  Inthe evenr whar additional persons or entities become parties to this action, such
parties shall not have access to Confidential Discovery Materials produced by or obtained from
any Disclosing Party unnil the newly-joined parties or their counsel confirm in writing to all other
parties that they have read this Stipuiation and Order and agree 10 be bound by its terms.

17.  This Stipulation and Order shall not prevent any party from applying to the Court

for further or additional protective orders, for the modification of this Stipulation and Order, or
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fram agreeing with the other parties to modify this Stipulation and Qrder, subject 1o the approval
of the Court.

18.  Jurisdiction of this action s to be rewained by this Cowrt, after final determination,
for purposes of enabling any party to this Stipuiaron and Onder 1o apply 10 the Court for such
direction, order or firther decree s may be appropriate for the construction, odification,
enforcerpest or complaimt herewith or for the pumishment of any violation hereof, or for such
additional relief as may become necessary 10 roalize the intentions of this Stipulation and Order.

19.  This Order may be exccyted in any number of cowmarparts, including
facsimile counterparts, all of which together shall constiture one Order.

20.  This Order is subject to modificarion only by the Court.

SO ORDERED

Decumhes b
Dated: detdigmbongy, 2005
New 'Ym:k. New Yark

ILLIAM H. PAULEY

Ungited States Distice Judge

Z %&9 CHIN DEBEVOQISE & PLIMPTON LLP
By Z M -A
Bruce Keller, Esq. (BK930

Paul A Chm (PC9656) 7
233 Rroadway, 5 Flear 919 Thivd Avenue
New York, NY Neow Yark, NY 103022
Counsel for Plaimiff Cawnsel for Defendant Pfizer, Inc.
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DAVIS & GILBERT LLP
?

Sarz L. Edclman (SR2540)—
1740 Byoadway
New Yark, NY 10019
Counsel Yor Defendants Pliver, Inc.,
FPublicis, Inc. and Fluid Music East West Commurications, Ine. and
Brian Yranseau 1

DAVIS & GILBERT LLY

By: igézhﬂ;- <E:421——~\ ' . g

Sara L. Edelman (SE2540) :
1740 Broadway :
New York, NY 10019
Counsel for Non-Party Alanda Music, Ltd.

d/b/a Fluid Music

Dated: July 28, 2006 S T :
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Stanford Law School Center
for Internet and Society

By: Capoae
David S. Olson (DO 4906)

559 Nathan Abbott Way

Stanford, CA 94305

Tel: (650) 724-0517
Fax: (650) 723-4426

Counsel for Defendant Brian Transeau

Dated: July 28, 2006






