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Figures 25 and 26 in the last paragraph on Page 3 of
your report?

A. On Figures 25 and 26 if you just do a cursory
examination, you would come to the conclusion that |
they are very different, because one has a much higher
amplitude than the other. However, if you simply look
over at the left side of the page, at the Y axis, you
see they have just been placed on different scales.

The upper figure -- the Figure 25 -- appears
three times larger than the one in Figure 26,~simply
because the scale has been made three times larger.

Q. And by that you are referring to -- the part
you are talking about looking three times larger would
be the main body of the pinkish color in each figure;
right?

A. That's correct.

0. If we look all the way over to the left, then
we see kind of a tall spike of the pink color; right?

A. Correct.

Q. Now in that case there is a difference in the
amplitudes; right?

MR. CHIN: Objection.
THE WITNESS: Yes, but that is an artifact of
how auto correlation is conducted. It has no meaning.

MR. OLSON: Q. What do you mean by that?
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A. Auto correlation is essentially a measure of
how similar a signal is to itself. At 0 seconds, it
is a measure of how similar a signal is to itself, and
it can come out with unpredictable amplitude. It is
not part of anything that can be used for comparison.

Q. It appears to me that Figure 25 and Figure 26
kind of choose theirAtop value just above the top of
the left-most pink spike. Does that seem right to
you?

A. Yes, it does.

Q. And putting aside the confusion that might be
caused in just glancing at the two figures, because
the vertical scales are different -- I'm going to put
that aside for a moment; okay?

A. Yes.

Q. Because you did more than just glance at these
figures; right?

A. Yes.

Q0. You looked at them carefully?

A. Yes.

Q. And you could see, for instance, that the
amplitude in the main body of the pink color in the
Figure 25 is not three times the amplitude of the main
body of the pink in Figure 26; right?

MR. CHIN: Objection.
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THE WITNESS: Yes. By "amplitude," you mean
the actual amplitude of the signal, not Jjust as it is
printed on the page.

MR. OLSON: Q. The real amplitude.

A. Yes.

Q. That's what you were referring to when you
said it looked misleéding that the amplitudes were
different; correct?

A. Correct.

Q. But we can also see that even if you éake into
account the differences in the scale, there are other
differences in Figure 25 and 26; correct?

A. Yes.

Q. For instance, there's information that appears
in Figure 25, kind of between .00060, and the end of
.00090 -- that does not appear in Figure 26; right?

A. That's correct.

Q. Likewise, to the right part of both figures,
there appears to be information in Figure 25 that's
not in Figure 26; correct?

A. That's correct.

Q. Did you read -- do you remember Dr. Boulanger
stating that, "There's more information in the
Aparthenonia track than in the Funky Drummer track"?

A. Yes.
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understand the question. We are saying if we have
another complete, separate instrument, and we take the
many wave forms from that instrument, and we look at
those individual wave forms, and those wave forms are
essentially indistinguishable from FD-4 and FD-12 --
that would certainly affect my opinion.

MR. OLSON:A Q. How would it affect your
opinion?

A. It would mean that two separate instruments
being played at different times by different érummers
could produce spectra which were very similar -- as
similar as FD-4 and FD-12 are from each other.

Q. And correspondingly, your confidence that
Aparthencnia is a copy of Funky Drummer would be
affected; right?

A. Yes.

Q. In fact, you wouldn't be able to say with
certainty at that point; correct?

MR. CHIN: Objection.

THE WITNESS: Yes, at the very least that
would extremely weaken my conclusions.

MR. OLSON: Q. And you didn't look at the
typical differences between the wave forms for any
drums as part of your analysis; right?

A. No other drums besides what was actually in
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A. It has minor importance. It goes to the issue
of the amplitudes being different result in the
spectra being different brightnesses -- as we have
discussed the importance of that.

Q. New throughout Mr. Olson's questioning of you,
he presented you with many different hypotheticals.

He asked you if addifional information was provided,
would your conclusions be different.

With respect to those questions, if there was
additional information that could more conclusively
prove the opinions represented by Dr. Boulanger in his
report, do you know of any reason why he would not
have included that additional information in his
report?

MR. OLSON: Objection to the form, and calls
for speculation.

THE WITNESS: I have no reason to know why he
would not include additional information.

MR. CHIN: Q. When you read Dr. Boulanger's
report, what, if any, opinion did you have with
respect to the information available to Dr. Boulanger
in order to conduct the analysis that he did in his
report?

MR. OLSON: Objection to the form.

THE WITNESS: It appeared to be sufficient.
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MR. OiSON: Objection. Leading; compound.

THE WITNESS: That's correct.

MR. CHIN: Q. If Dr. Boulanger wanted to do a
fair and impartial analysis between Aparthenonia and
Funky Drummer, is there any reason for him not to use
scales of the same size?

MR. OLSON: Objection. Compound; leading;
calls for speculation.

THE WITNESS: No, there isn't.

MR. CHIN: Q. A&nd if you had to do the
comparison between these two compositions, would you
use scales of the same size, or different size?

A. I would certainly use scales of the same size.
However, since we are referring to these figures
specifically, I would never do the analysis in this
manner.

Q. In your opinion, by using scales of different
sizes in his Figures 25 and 26, is the conclusion that
Dr. Boulanger arrives at false?

MR. OLSON: Objection. Leading; form.

THE WITNESS: I don't believe the single issue
of using different scales is an overwhelming problem.
It is simply problematic of the larger problems within
the report.

MR. CHIN: Q. Did Dr. Boulanger indicate in
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his report that he took into consideration the
possible use of the de-noise program in comparing the
two compositions?

MR. OLSON: Objection.

THE WITNESS: No, he had no mention of
anything related to that.

MR. CHIN: AQ. In your expert opinion, based
on the information that you have covered, what is your
conclusion as to whether or not Aparthenonia is
extremely similar to Bust Dat Groove? ,

MR. OLSON: Objection. Leading; compound.

THE WITNESS: In my opinion, the evidence is
extremely strong that Aparthenonia is extremely
similar to Funky Drummer.

MR. CHIN: ©No further questions.

FURTHER EXAMINATION BY MR. OLSON

MR. OLSON: Q. Dr. Smith, did'Figures 25 and
26 from Dr. Boulanger's report have any effect on the
opinions you reached in your analysis of whether
Aparthenonia is a copy of Funky Drummer?

A. No, in my opinion these figures are fatally
flawed, and provide no conclusion whatsoever, either
way -

Q. So even if there were some mistake in the way

Dr. Boulanger prepared Figures 25 and 26 of his
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correct?

A. That's correct.

Q. And Dr. Boulanger has 30 years of musical
experience, as reflected in his report; correct?

MR. CHIN: Objection.

THE WITNESS: That's my understanding.

MR. OLSON:> Q. So after all that, is it your
testimony on the record that when you make your
conclusion that Aparthenonia is a copy of Bust Dat
Groove, that there's no subjective element toﬂthe
process that leads to your conclusion?

MR. CHIN: Objection.

THE WITNESS: I stated that my conclusion was
based on extremely strong evidence, and I stated what
that evidence was. And that included the assumption
now that different drums could not produce these kinds
of similar spectra. .

If that assumption is wrong, of course my
conclusion would be wrong.

MR. OLSON: Q. And your assumption regarding
the spectra of drums is subjective; right?

MR. CHIN: Objection.

THE WITNESS: As I said, I don't believe it
would be classified as either subjective or objective.

It is an assumption.
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