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STEVEN W. SMITH , Ph. August 15, 2006

MR. OLSON: Objection. Leading; compound.

THE WITNESS: That' s correct.

MR. CHIN: I f Dr. Boulanger wanted to do a

fair and impartial analysis between Aparthenonia and

Funky Drummer, is there any reason for him not to use

scales of the same size?

MR. OLSON: Objection. Compound; leading;

calls for speculation.

THE WITNESS: No, there isn

MR. CHIN: And if you had to do the

comparison between these two compositions, would you

use scales of the same size, or different size?

I would certainly use scales of the same size.

However, since we are referring to these figures

specifically, I would never do the analysis in this

manner.

In your opinion , by using scales of different

sizes in his Figures 25 and 26, is the conclusion that

Dr. Boulanger arrives at false?

MR. OLSON: Obj ection. Leading; form.

THE WITNESS: I don t believe the single issue

of using different scales is an overwhelming problem.

It is simply problematic of the larger problems within

the report.

MR. CHIN: Did Dr. Boulanger indicate in
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his report that he took into consideration the

possible use of the de-noise program in comparing the

two compositions?

MR. OLSON: Obj ection.

THE WITNESS: No, he had no mention of

anything related to that.

MR. CHIN: In your expert opinion, based

on the information that you have covered, what is your

conclusion as to whether or not Aparthenonia is

extremely similar to Bust Dat Groove?

MR. OLSON: Obj ection. Leading; compound.

THE WITNESS: In my opinion, the evidence 

extremely strong that Aparthenonia is extremely

similar to Funky Drummer.

MR. CH IN : No further questions.

FURTHER EXAMINATION BY MR. OLSON

MR. OLSON: Dr. Smith, did Figures 25 and

26 from Dr. Boulanger s report have any effect on the

opinions you reached in your analysis of whether

Aparthenonia is a copy of Funky Drummer?

, in my opinion these figures are fatally

flawed, and provide no conclusion whatsoever, either

way.

So even if there were some mistake in the way

Dr. Boulanger prepared Figures 25 and 26 of his
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correct?

That' s correct.

And Dr. Boulanger has 30 years of musical

experience , as reflected in his report; correct?

MR. CHIN: Obj ection.

THE WITNESS: That' s my understanding.

MR. OLSON: So after all that, is it your

testimony on the record that when you make your

conclusion that Aparthenonia is a copy of Bust Dat

Groove, that there s no subjective element to the

process that leads to your conclusion?

MR. CHIN: Obj ection.

THE WITNESS: I stated that my conclusion was

based on extremely strong evidence, and I stated what

that evidence was. And that included the assumption

now that different drums could not produce these kinds

of similar spectra.

If that assumption is wrong, of course my

conclusion would be wrong.

MR. OLSON: And your assumption regarding

the spectra of drums is subj ecti ve; right?

MR. CHIN: Obj ection.

THE WITNESS: As I said, I don t believe it

would be classified as either subj ~cti ve or obj ecti ve.

It is an assumption.
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CERTIFICATE OF REPaRTEE

I, George Schumer, a Certified Shorthand
Reporter, hereby certify that the witness in the
forgoing matter was by me duly sworn to tell the truth;
the whole truth and nothing but the truth in the

within-entitled cause;

That said proceeding was taken down in

shorthand by me, a disinterested person, at the tim~ and
place therein stated, and that the testimony or the said

witness was thereafter reduced to typewriting, by

computer, under my direction and supervision;
That before completion or the deposition,

review of the transcript was was not requested-
If requested, any changes made by the deponent (and
provided to the reporter) during the period allowed are
appended hereto-

I further certify that I am not of counsel

attorney for either or any of the parties to the said
deposition, nor in any way vested in the outcome of this
cause, and that I am not related to any of the parties

thereto 
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