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JESSE M. FURMAN, United States District Judge:

This case is the lapending in the multidistrict litigatio(fMDL”) arising out of the
collapse in 2002 of Adelphia Communications Corporation (“Adelphia”), a company formed by
John Rigas — who is servingelve years in prison for fraud in connection with Adelplsiee
United States v. Riga583 F.3d 108, 113 (2d Cir. 2009) — and managed in significant part by
theRigas family. This case is different than most in the MDL, however, becaas®ott i
broughtagainstthe Rigases or Rigas entities, but ratiyedohn RigasJames Rigas- the son
of John Rigas —and two successors in interest to Rigas entifigs,|, L.P., (“Zito 1) and Zito
Media, L.P. (“Zito Media”)(collectively, “Plaintiffs”). Theybring claims againdDeloitte &
Touche LLP (“Deloitte”) Adelphia’s longtime primary auditor, alleging that the accounting firm
was patrtially responsible for Adelphsatollapse.In anOpinion and Order entered on é&nber
27, 2013, the Coudismis®dsome of Plaintiffs’ claims, including all claims brought by John

Rigas. (Docket No. 42): ThereafterJames Rigs, Zito |, and Zito Mediéiled a second

1 Unless indicatedtberwise, all citations to the Court’s docket refer to the docket of this
individual case, No. 0&V-2770, not to that ahe MDL, No. 03MD-1529.
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amended complairfthe “Complaint”),alleging claims fobreach of contract, breach of
professional duty, and negligamisrepresentation(Docket No.72).

Defendanhow moves, pursuant to Rule 56 of the Federal Rules of Civil Procédure,
summary judgmeran all claims For the reason stated below, Defendant’s motion is granted in
part and denied in part. Specifically, the claims brought on behalf of JamesaR@Zito | are
dismissed, while those brought on behalf of Zito Media survive.

BACKGROUND

The following facts, taken from the Complaint and the admissible materials subloyitted
the parties, are viewed in the light most favorablBltontiffs, the non-moving partiesSee, e.g.
Gould v. Winstar Commc’ns, In6&92 F.3d 148, 157-58 (Zcir. 2012).

A. Adelphia, the Rigas Family, and Deloitte

In the early 1980s, John Rigas hired Deloitte to provide accounting and auditingservic
to him and several cable companies in which he ownadterest (Pls. Counterstatement
Facts Supp. Opp’n Deloitte’s Mddumm. J(Docket No. 84)“CSOF") § 2; Second Am.

Compl. (Docket No. 72(*'SAC”) 16-17, 21). John Rigaanthe companies with his sons
James, Timothy, and Micha@ollectively, the “Rigases;)n July 1986, they reorganized five of
the companies into a single holding company, Adelphia, which they subsequently took public.
(SACTY 1012, 28 & n.2). The Rigas family (including John and his siamses, Timothyand
Michael) retained voting control over Adelphidd.(f 29). In addition, they privately owned
another set of compani#sat were managed by Adelphtdighland Preferred Communications
2001, LLC (“Highland Preferred”), Highland Prestige Georgia, Inc. (“Kigt Prestige”),

Highland Video Associates, L.P. (“Highland Video”), and Hilton Head Communicatiops,

(“Hilton Head”) (collectively, “the Manageé&ntities”). SeeUnited States v. Riga%t90 F.3d



208, 212-13 (2d Cir. 2007). (PIs.” Refrloitte & Touche LLP’sStatement of Facts Supp.
Mot. Summ. J. (Docket No. 83) (“SOF"¥Y CSOF 7). The Rigas family also established a
series opartnerships, including Highland Holdings, G.P. (“Highland Holdings”), that owned
Adelphia securities and interests in the Managed Entities (together with tlag&taBEntities,
the “Rigas Family Partnerships” or “RFPS{SAC 137).

Over the next fifteen or so years, Deloitte advidéelphia and the RFPs with respect to
the manner in which certairatisactions between and amongsthentities (known as “related
party transactions”) were to be documented and disclosed to the pldhlig] 7879).

Adelphia, the Rigases, and the RFPs routinely entered loan arrangements and iengthge
cash transferamong themselved(d. {1 7#79). Therelated party transactiomsnong the
RFPs, on the one hand, and Adelphia, on the otleeedisclosedn Adelphia’s financial
statementsbut only on a net basiather than a loahy-loan or transfeby-transfer basisSee
United States v. Riga490 F.3dat215. (SAC | 75).

Beginning in the miel990s, Alelphia entered a series“cb-borrowing agreements,”
transactionsn which Adelphiaand another entity — frequently, but not always one of the RFPs
— jointly signed a borrowing agreememith Adelphia. (d. 1181, 88-89, 99-102; CSOF { 25-
26). The financingobtained through those agreements was used to expand and upgrade
Adelphia operations and to fund additional purchases of Adelphia stock by the RFPs. (SAC
1981, 114-115).Deloitte revieved the agreements, although the extent to which it advised on
the proper acamting treatment is disputedCdmpare idJ1 9192 with Def. Deloitte & Touche
LLP AnswerPls.” Second Am. Compl. (Docket No. 78) (“Answer”) 11 92-92he basic
characteristicef the arrangements, however, are not disptdedurposes of this motion.

Pursuant to the agreements, Adelphia and the other borrower were jointly andséablgll



both parties could draw on the entire borrowing facil($AC 1195, 103 see id. 126).
Deloitte’s review revealed that Adelphia was unlikely to hamMepay the funds because the
RFPs had an adequate ability to pay. (Answer § 96). Adelphia didllgadiscloseits liability
underthe ®-borrowing arrangementapparently at least in part becausé¢hef RFPs apparent
ability to repay the debt.SAC T 96.

As Adelphia expanded between 1986 and the early 200®figasepurchased
sufficient shares of Adelphia stock to retain control over the corporation, evesaged new
shares to the publicSeeRigas 490 F.3dat 21314. (See alsoSAC 129 (explaining the
relationship between Class A shares of common stock available to the public anl SHasss
purchased by the Rigas family)The Rigaseemployed various methods to compensate
Adelphia for the purchased sharsesmetimedorrowing money to purchase shares and, later on,
causing Adelphia to “reclassify” the tmrrowed debt by shifting the obligations to the RFPs
balance sheets. (SAC185; Answer § 135). Adelphia, howevermained jointly and severally
liable onthe ceborrowed debéven after it was reclassifie®eeRigas,490 F.3dat214-15.

B. Adelphia’s Collapseand the Government Investigations

In early 2002, the Securities and Exchange Commission (“SEC”) announced new
guidanceon how public companies should discloselmdfancesheet debt. JAC | 126.
Deloitte promptly held a conference with Adelphia management to disotssalia, the co
borrowing facilities. (Answer 131). In light of the new guidanc&delphiadetermined that it
mustdisclose the existence of the-borrowing facilitiesand their material terméutthat the
new guidancelid notnecessarily meafdelphia’s prior disclosures had been deficieBAC

11126, 131). In March 200BeforeAdelphia’s 2001 1k release and befoi@eloitteissued a



formal audit opinion, Adelphia publishedh earnings report that revealed thebocorowing
agreements, and held a conference call with analysts to discuss its earnitgjs tds{ 140.

Shortly thereafter, the SEC began to investigate Adelphia’s accountingertanu
disclosure of the co-borrowing agreementsl. {143. Deloittenever sigedits 2001 audit
opinion, and Adelphia could not issue its 2001KLO(CSOF ] 67-68). Adelphia consequently
defaultedon various agreemeniss stock declined in value, and NASDAQ ultimately delisted
in June 2002. GSOF 171, SACY 152, Answer 1152). The RFPs, whose value was tied to
Adelphia’s in various ways, lost value as welRAC § 154).

Following Adelphia’scollapse, the federal governmdmbught civil and criminal
charges against Adelphia and members of the Rigas family. The SEC filedoanegetinst
Adelphia and John, James, Timothy, and Micliighs and federal prosecutors indicted John
and TimothyRigas among othergn criminal chargeeelating to the practices discussed above,
including Adelphia’s treatment of netting, co-borrowing arrangements, purcHasdslphia
securities, and marketing support agreemeri2ecl( Timothy EHoeffnerSupp. Mot. Summ. J.
(Docket No. 77)“Hoeffner Decl.”), Ex. E (Superseding Indictment of John J. Rigjaa,

United States v. Rigas et,d2-CR-1236) id., Ex. G (ComplaintSEC v. Adelphia Conuins
Corp, 02-CV-5776)). John and Timothy were eventually convicted of conspiracy, securities
fraud, and bank fraud, and sentenced principally to 12 and 17 years, respec¢kasifner

Decl., Ex. H (SpeciaVerdict Form United States v. Rigas et,a@02-CR-1236) United States v.
Rigas 583 F.3d 108, 113 (2d Cir. 2009)).

Following the convictions of John and Timothlge Rigas family entered into a global
settlement with th&overnment, pursuant tehich the members of the familgrfeitednearly

all of theirinterests in Adelphia and the RFPs to the Government. (Hoeffner Decl., Ex. F



(“GovernmentRigas Settlement Agreemi&)). Prior to the forfeiture, Highland Holdings,
Highland Preferred, Highland Prestige, Highland Video, and Hilton Head purpariaferred
all assets natecessaryo comply with the settlement agreement to Zitmcluding their
litigation rights against Deloitte.Dgcl. Lawrence G. McMicha&ppn Def.’s Mot. Summ. J.
(Docket No. 85) 1 1L2SAC 1Y 175-76id., Exs. A & B). Coudersport Television Cable
Company (“Coudersportiyas not forfeited to th&overnment, and subsequently became Zito
Media. (GovernmenRigasSettlement Agreement, Exs. B & SAC 1] 3, 178 SOFY 1).
C. Procedural History

Plaintiffs initially brought this suit against Deloitte in 2004 in the Court of Common
Pleas of Philadelphia CountyDécl. TimothyHoeffnerSupp. Mot. Dismiss Am. Compl.
(Docket No. 25), Ex. D) Thereafter, thecase wasemoved to the United States District Court
for the Eastern District of Pennsylvania. In 2005 Jiicial Panebn Multidistrict Litigation
transferred the case to this Court as pathefVIDL relating to Adelphia’s collapse(Docket
No. 1). In October 2012, the matter was reassigned to the undersigned. (Docketiho. 3).
December 2013, the Court granted in part and denied in part Defendant’'s motion to, dismiss
leaving only Plaintiffslprofessional negligence and negligent misrepméation claimsSeeln
re Adelphia Commc’ns Corp. Sec. & Derivative Lit@ps-CV-2770 (JMF), 2013 WL 6838899
(S.D.N.Y. Dec. 27, 2013)Thereafterthe Court granted Plaintiffs leave to file a second
amendedomplaint repleading its breaci-contractclaim. (Docket Nos. 71-72). Defendant
seeks summary judgment with respect to that complaint.

LEGAL STANDARDS
Summary judgment is appropriate where the admissible evidence and thegsleadin

demonstrate “no genuine dispute as to any material fact anaotvemt is entitled to judgment as



a matter of law.” FedR. Civ. P. 56(a)see also Johnson v. Killiae80 F.3d 234, 236 (2d Cir.
2012) (per curiam). An issue of fact qualifies as genuine if the “evidence is stah tha
reasonable jury could return a verdict for the nonmoving panderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35 (2d Cir. 2008).
The moving party bears the initial burden of demonstrating the absence of a gesuerd is
materal fact. See Celotex Corp. v. Catret77 U.S. 317, 325 (1986). “In moving for summary
judgment against a party who will bear the ultimate burden of proof at trial, thentisovarden
will be satisfied if he can point to an absence of evidensagport an essentialement of the
nonmoving partys claim.” Goenaga v. March of Dimes Birth Defects Foyd. F.3d 14, 18

(2d Cir. 1995) (citingCelotex 477 U.S. at 322-23).

In ruling on a motion for summary judgment, all evidence must be viewebé‘iinght
most favorable to the non-moving part@Verton v. N.Y. State Div. of Military & Naval Affairs
373 F.3d 83, 89 (2d Cir. 2004), and theu@ must “resolve all ambiguities and draw all
permissible factual inferences in favor of the party against whom summamgatg sought,”
Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, JI3@1 F.3d 77, 83 (2d Cir. 2004). To
defeat a motion for summary judgment, the non-moving party must advance more than a
“scintilla of evidence,’/Anderson477 U.S. at 252, and demonstrate more than “some
metaphysical doubt as to the material fadtédtsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on
the allegations in {8] pleading or on conclusory statements, or on mere assertions that affidavits
supporting the motion are not crediblesottlieb v. Cnty. of Orangeé4 F.3d 511, 518 (2d Cir.

1996) (nternal citation omitted).



DISCUSSION

Deloitte argues that it is entitled to summary judgnéttt respect to eacbf Plaintiff's
claims, albeit for different reasankirst, it argues that Zito | lacks standing. Secandrgues
that Jamefigascannot demonstrate the relationship with Deloitte necessarysae his
contract and tort claims. Finally, Deloitte argues that Zito Media’s claims aeddayrthe
doctrine ofin pari delicta The Court consideesach of thesarguments in turn.
A. Zito I's Standing To Assert Claims Against Deloitte

Deloitte contenddirst that Zito Ilacks standing to bring any of the claims it pursues here.
The question of standing is a “threshold determinant[] of therg@ty of judicial interventiori,
Warth v. Seldin422 U.S. 490, 518 (1975), and helps enshaiejudicial resources are “devoted
to those disputes in whichdlparties have a concrete stake&jends of the Earth, Inc. v.
Laidlaw Envtl. Servs., Inc528 U.S. 167, 191 (2000Dne"irreducible constitution minimum of
standing’is that the plaintiff haSsuffered an injuryin-fact, that is, the invasion of &gally
protected interesin a manner that isconcrete and particularizeaind ‘actual or imminent, not
conjectural or hypotheticdl. Bhatia v. Piedrahita756 F.3d 211, 31&¢ QGr. 2014) (quoting
Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992pee Lujan504U.S.at 560 n.1
(holding thatthe plaintiff must suffer anifijury [that] affect[s] the plentiff in a personal and
individual way”). Apartymay assert the interestsasfothemparty if those interests have been
validly assignegdbut only a “valid and binding assignment aflaim (or a portion thereof) . . .
may confer standing on the assigne®/'R. Huff Asset Mgmt. Co., LLC v. Deloitte & Touche
LLP, 549 F.3d 100, 107 (2d Cir. 2008) (internal quotation mankisemphasiemitted) The
guestion here is whether Zito | was assigned the litigation rights to brghguthiand thus

possesses a legally protected interest sufficient to give it standing



The parties agree thétZito | possesses a legally protected interest,derivedfrom
one ofthe ManagedEntities or Rigas Family Partnershipsnamely,Highland Holdings,
Highland Preferredilighland Prestigegr Highland Video. (SOF 14; SAC 12). In the
settlement agreemehéetween the Rigas family and the Government, however, the members of
the Rigas family explicitly and unambiguously forfeited to the United Statesf‘thie
respective interests” in thosatities (GovernmenRigas Settlement Agreemer{t §-4& Ex.

C; SOF 136).2 Notably, in two instances, tlsettlement agreement expressly exctlagsets
owned by Managed Entities BFPs (SeeGovernmeniRigas Settlement Agreemeh & Ex.

C n.1 (explaining that Highland Video's interest in Bucktail Broadcastorp&@ation was not to
be forfeited);id., Ex. B (omitting Coudersport Television Cable Compdrom the list of
ForfeitedEntitieg). Between the settlemeagreement’s application to “all . interests” of the
Managed Entities andFPs and the presence of two explicit exceptionis, plain thatany
Managed Entity oRFPassets not expressly exemptedncluding all of those that could
conceivably give rise tolagally protected interest on the part of Zito Iwere transferred to the
Government.

Plaintiffs do not seriously dispute the foregoing interpretation of the setiteme
agreement, butatherrely on other evidence -cluding statements allegedly madethg
Government in negotiations over the agreement — to assert that the parties did nooirttend f
forfeiture to include therdities’ litigation rights against Deloitte(PIs’ Mem. Law Opp’'n Def.’s

Mot. Summ. J. (Docket No. 81) (“Pls.” Me”) 12-14; CSOF 1 7-84; Hoeffner Decl, Ex. C

2 The settlement agreement did not expressly refer to Highland Prefesegab{/ernment-
Rigas Settlement Agreemesix. C), but Highland Preferred was wholly owned by

Highland Holdings (SOF Y), which was among the entities forfeited in the settlement
agreement. Accordingly, Highland Preferred’s assets were also forfetteel Bovernment.



SpecificObjections and Responses to BeRequesty 4; SAC 175-79. The settlement
agreement, however, contains an “integration clause,” providing that “[t]his Awgret
constitutes the entirggreement of the parties with respect to the subject matter hereof. This
Agreement shall not be modified, supplemented, amended or otherwise changed, orsany of it
provisions waived, in any matter whatsoever except by written instrungeetisoy the Paigs.”
(GovernmentRigas Settlement Agreemeftl7). Accordingly, Plaintiffs may not rely on
extrinsic evidence of the parties’ intent in interpreting unambiguous provisions ajéement.
See, e.g.Topps Co. v. Cadbury Stani S.A.|.626 F.3d 63, 69 (2d Cir. 200&téting thathe
parol evidence rule “bars admission of extrinsic evidence” to contradict unamBiterms in an
integrated agreemenggcord Schron v. Troutman Sad LLP, 986 N.E.2d 430, 433-34 (N.Y.
2013);see also, e.gln re World Trade Ctr. Disaster Site Litjg/54 F.3d 114, 121 (2d Cir.
2014) (noting thatettlement agreements arentractsand“must beconstrued in accordance
with gereral principles of contract lajv?

Plaintiffs also argue that Zito | acquired the relevant entitggation rights before the
settlement agreement went into effe(BAC  175seePIs.” Mem. 11-1). That argumentails,
however, because the forfeiturelitfyation rights“related back” to the criminal conduct that
precipitated the forfeitureln re Century/ML Cable Ventur811 F. App’x 455, 457 (2d Cir.
2009) (summary order). As the Court of Appeals explain€emury/ML Cable/enture—

which rejected a similar argument with respect to the transfer of a bvéaohtract claim from

3 The settlement agreemehas no choice of law provision and the parties do not address
whether New York or Pennsylvania law should apply to the agreement. In any egenistno
meaningful difference between the two states’ parol evidence Q@spareYocca v.

Pittsburgh Steelers Sports, In854 A.2d 425, 436 (Pa. 2004yith Schron 986 N.E.2d at 433-
34.
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Highland Holdings to Zito | —under “the relatiorback doctrine, the forfeiture occurs wheam th
crime is committed and therefore, [the defendant] had no property interest in thike/donsset]
as of that moment.” 311 Fed. App’x at 457 (quotihgted States v. U.S. Curren@pP5 F.2d
908, 916 (2d Cir.1990)xeeUnited States v. $557,933.89, More or Less, in U.S. Fa8¥%
F.3d 66, 77 (2d Cir. 2002%ee also, e.giln re Dreier LLP, 429 B.R. 112, 120, 126 (Bankr.
S.D.N.Y. 2010) (holding that the relation-back doctrine applies even where forfestues
pursuant to a settlement agreemetit¥ollows that, to the extent relevant hdrggation rights
against Deloitte were forfeited to the Government,taatlZito | does not possess any legally
protected interesin whichit can relyin this case Accordingly, for the same reasons that the
Court of Appeals found a lack of standingdentury/ML Cable Ventur¢he Court concludes
that Zito | lacks standing and all of its claims must be dismissed.
B. James Rigas’'8Breach-of-Contract and Negligence Clans

Next, Deloitteargues that it is entitled to summary judgmenith respect to James
Rigas’scontract and tortlaimsbecause James Rigas and Deloitte lacked the relatioofship
privity necessaryo sustain those clainfsUnder Pennsylvaniaw (whichthe parties agree
applies (Pls.” Mem. 17, 21; Def.’s Mem. 13)), claimsfor breach otontract professional
negligence, and negligent misrepresentatiothe claims broughty James Rigas- generally
require privity of contractSee, e.gEvans vOtis Elevator Cq.168 A.2d 573, 575 (Pa. 1961)
(breach of contract)iso v. Werner369 A.2d 1185, 11871977) (same)l.andell v. Lybrand

107 A. 783, 783Fa.1919)(per curiam)professional negligence}yilliams Controls, Inc. v.

4 Defendant makes the same argument with respect to Highland Holdings arah#iighl
PreferredDeloitte & Touche LLPs Mem. Law Supp. Mot. Summ. J. (Docket No. {Def.’s

Mem.”) 11-14), but the Court need not (and arguably may not) reach that argument in light of its
conclusion above that any litigation rights of Highland Holdings and Highland R fsere

forfeited to the Government.
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Parente, Randolph, Orlando, Carey & Assp89 F. Supp. 2d 517, 523-27 (M.D. Pa. 1999)
(same)Meyer v. Cmty. Coll. of Beaver Cnt2.A.3d 499, 502 n.5 (Pa. 2010) (negligent
misrepresentationyeeln re Phar-Mor, Inc. Sec. Litig892 F. Supp. 676, 694 (W.D. Pa. 1995).
Pennsylvania courtfiowever, have fashioned slightly differasténdards anexceptions for
each claim Thus, the Court will address each in turn.

1. Breach of Contract

With respecto the breach-oéontract claims, it is James Rigas’s burdeprtove by a
preponderance of the evidence the existence of a conBeet e.gViso 369 A.2d at 1187.
Plaintiffs contendfirst, that JameRigas and Deloitte had an express contract, but that
contention fails as it is undisputed that James Rigasotas party to any of the written
agreements between Deloitte and either Adelphia or the RFPs. (SOES$QBT 1623).
Plaintiffs suggest that the engagement letters between Deloitte, the RFPseipidaicreated a
“contractual duty” owed by Deloitte to James Rigas in his management captlkifydelphia
and the RFPs. (PlsVlem. 19). The engagement letters, however, were between Deloitte, on the
one hand, and Adelphia and several RFPs, on the otbee, ¢.gDecl. Christine Callahan
Comerford Opp’'n Def.’s Mot. Summ. J. (Docket No. 82), Ex. V (1999 Engagement Le#ter”),
DT 202336). Moreove the letters make clear that Deloitte will report to Adelphia’s “Audit
Committee”™— an entity acting on behalf of the corporatiotd. &t DT 202332-33). Any duties
on the part of Deloitte were therefore owed to Adelphia or other parties torésramnt, not to
members of its managemer@eePhar-Mor, 892 F. Suppat 694.

Nor do any ofDeloitt€s alleged oral statemengstablisran agreememith James
Rigas. Plaintiffs arguethatDefendant’s repeated dealings with the Rigasestamsthtemento

James Rigathat Deloittecould continue to represetiie RFP®ven afteiAdelphia went public

12



formedan agreement between Deloitte and James Ri@ds.” Mem. 1920; seeDecl. Jame

Rigas Opp’'n Def.’s Mot. Summ. J. (Docket No. 87) (“JaiR&ms Decl) 11 610). Plaintiffs,
however, have failed to adduary evidenc¢hatthose statements were intended as the basis for
a binding agreemeninuch less one between Deloitte and JamgasRas opposed to one
between Deloitte anddelphiaor the RFPs See, e.gPerlman v. Pittsburgh Cabinets &

Builders Supplies, Inc156 A.2d 373, 379R@a.Super. Ct. 1959) (noting that whaprincipal is
disclosedan agent generally does not become a pamdyctintract) Indeed Plaintiffs identify

no evidence suggestitigatthe statementsvere made to Jamé&igasin his individualcapacity
rather than in his managemeatpacitiewith the RFPsandAdelphia. Absent such evidence,
there is no genuine question of fact as to the existence of an express contract.

Next, Plaintiffs’ argument that there existad implied agreement Deloitte and James
Rigasfails for similar reasonsin Pennsylvania, a “contract imptl in fact is an actual contract
which arises where the parties agree upon the obligations to be incurred, intehgaon,
instead of being expressed in words, is inferred from acts in the light of tbarsling
circumstances.Liss & Marion, P.C. v. Recordex Acquisition Corg83 A.2d 652, 659 (Pa.
2009)(internal quotation marks omittedAs noted, Plaintiffs do not identifgnyfacts
suggestinghat James Rigas himself entered a contract with Detwitlieat any ohis dealings
with Deloitte were in his individual capacity rather tteena manager for the RFPs adelphia.
Nor doPlaintiffsidentify any “surrounding circumstancesidicatingthat James Rigas
reasonablyinderstood he haalcontractvith Deloittein his individualcapacity Putsimply,
there isno more thand scintilla of evidence , Anderson477 U.S. at 25%uggesting that

Deloitte created an implied contract with James Rigas.
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Finally, Plaintiffs fail to raiseatriable issue of fact as to whether James Rigas was a
third-party beneficiary othe agreement between Deloitte and Adelphia and the. RBRder
Pennsylvania law, a party

becomes a third party beneficiary only where both parties to the contractsexpres

an intention to benefit the third party in the contractfitsellessthe

circumstances are so compelling that recognition of the beneficiarytagigh

appropriate to effectuate the intention of the parties, and the performanfiessatis

an obligation of the promisee to pay money to the beneficiary or the

circumstances indicate that the promisee intends to give the beneficiary the

benefit of the promised performam
Scarpitti v. Weborg609 A.2d 147, 150-51 (Pa. 199#)ternal citation omitted Here, asioted,
Plaintiffs identify no evidence suggesting that tpharties to theontract intended to benefit
James Rigamdividually. To the extent James Rigas benefitted from the contract, it was in his
capacity a® manager and a shareholdemwhich does not suffice tmake him a thireparty
beneficiaryin his individual capacitySeg e.g, Tredennick v. Bone&23 F. App’x 103, 104 (3d
Cir. 2008) (holding that a majority sharehol@enot the inteded beneficiary of a contract with
the companybsent egress intent in the contract). Accordingly, Defendant’s motion for
summary judment on James Rigas’s contraleims must be granted

2. Tort Claims

As noted above, privity is generally necessary &vait on claims oprofessional
negligence and negligent misrepresentation as W&llen that Plaintiffs fail to establish any
privity between James Rigas and Deloitte, they are left to retgainexceptions to the
requirementor those claims (Pk.” Mem. 21-22). This case, however, does not fit within the
narrow exceptions that have been recognized by Pennsylvania courts.

First, he Pennsylvania Supreme Court has stated that a professional negligence claim

may be brought whettte defendant entered“specific undertaking” to provide professional

14



services.Guy v. Liederbach459 A.2d 744, 750 (Pa. 1983)Plaintiffs argue that this language
creates an exceptida the privity requirement and that, even if James Rigas was not in privity
with Deloitte, their dealings represented a “specific undertaking” sufficient to form the bl
professional negligence clainfPls.” Mem. 21-22). For the “specific undertaking” standard to
be met, however, a plaintiff must demonstrate a “bond so close as to approach thatydf privit
Brandow Chrysler Jeep Co. v. DataScan TedbEL F. Supp. 2d 529, 538 (E.D. Pa. 2007)
(internal quotation marks omitted)ndeed, he Guy Court expressly noted that its holding did
“not eliminatethe privity requirement in alpractice actions based on negligendétiy, 459

A.2d at 750seeWilliams, 39 F. Supp. 2a&t526-27 (concluding thabuy “firmly reaffirmed the
requirement of privityn professional malpractice ca8esHere,substantially for the reasons
that Plaintiffs fail to establish privity between James Rigas and Delbitg fail to identify a
sufficiently close bond between the two for the “specific undertaking”pgsaceto apply. Put
simply, Plaintiffsidentify ony vague statements allegedly made by Deloitte to James Rigas
(James Rigas Decl. 119, and give no reason to believe thatstegements were made to James
Rigas in his individual capacity.

To salvage James Rigasisgligent misrepresentation claim, Plaintiffs relyBilt-Rite
Contractors, Inc. v. The Architectural Stud866 A.2d 270, 287 (Pa. 2005). (Pls.” Mem. 22). In
that casea contractor who followed certain architectural plans brought a negligent
misrepresentation claim against the architecture firm that had preparpldns. Adopting
Section 552 of the Restatement (Second) of Torts (1977), the Pennsylvania Suprerhel@ourt

thatprivity may not be required “where information is negligently supplied by one in the

5 TheGuyCourt also recagized an exception to the privity requirement for certain third-
party beneficiariesseeGuy, 459 A.2d at 750see als&carpitti 609 A.2d at 150, but, for the
reasons discussed above, James Rigasnot a thireparty beneficiary.
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business of supplying information, such as an architect or design professional, and ishere
foreseeable that the information will be used and relied upon by third per&ilsRite
Contractors 866 A.2d at 287. It is not clear, however, thatBhHeRite Contractorexception
applies to suits against accountants and auditeeg, e.gPhar-Mor, 892 F. Supp. at 693
(noting that the privity rule in casagainst accountants “would be swallowed by an exception
for negligent misrepresentation claims since an accountant always makessamtggioni.e., a
report, which is often then reviewed by nonparties to the contract for varionag8asAnd
even ifit does, itapplies “only to those persons for whose benefit and guidance [the alleged
misrepresentation] is supplied,” Restateme&68, cmt. H, and only if the plaintiff has relied on
the alleged misrepresentation “in the course of [its] own busicéisgias,” Bilt-Rite
Contractors 866 A.2d at 285-86. As noted, however, there is no evidence in the record here that
Deloitte provided advice for the benefit of James Rigas in his individual capacityo
evidence that James Rigas relied on Deloitiegice in connection with his own business
activities as opposed to Adelphia’s or the RFPs’.

In short, Plaintiffs fail to establish that this case falls within any exception taittig p
requirement for professional negligence or negligent misrepresentatims.claccordingly,
those claims, like James Rigas’s breatitontract claims, must be dismissed.
C. In Pari Delicto

Finally, Deloitte moves for summary judgment with respect to all claims brought by Zito
Media, as successor in interest of Coudersp@ef.’6 Mem. 14-15Deloitte & Touche LLP’s
Reply Mem. Law Further Supp. Mot. Summ. J. (Docket No. 83¢f{*s Reply Mem.”)9-10.
Specifically, Defendant argues that ZNtedia’s claims should be dismissed for the same reason

that the Court previously dismissed the claims of John Rigasely, that they are barred by the
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doctrine ofin pari delictg “an application of the principle that no court will lend its aid to a man
who grounds his actions upon an immoral or illegal agbyce v. Erie Ins. Exchangé4 A.3d
157, 162 (Pa. Super. Ct. 2013) (quotiredd & Sons, Incv. Pechner, Dorfman, Wolfee, Rounick
& Cabot, 458 A.2d 545, 548 (Pa. Super. Ct. 1983) (internal qgootatarks omitted)) (Def.’s
Mem. 14-15). As Deloitte puts it: “Coudersport, an entity wholly owned and controlled by John
Rigas, is subject to tha pari delictodefense precisely to the same extent as was its sole owner,
John Rigas.” (Def.’s Mem. 2).

This argument can be swiftly rejected. Under Pennsylvaniatamhich the parties
agree applies here as well (Def.’s Mem. 14; PIs.” Merr2 22— whether and when a person’s
wrongdoing can be imputed to a company of which lamisfficer orsole siareholdefor
purposes oin pari delictois somewhatinsettled.See, e.gBechtle v. Master, Sidlow &
Associates, P.A766 F. Supp. 2d 547, 555 n.1 (E.D. Pa. 2044¢; alsdfficial Comm. of
Unsecured Creditors of Allegheny Health Educ. & Research Found. v.
PriceWaterhouseCoopers, LL.B89 A.2d 313, 331 (Pa. 2010) ("AHERK®%tating indictum
that “[w]erethe action between a corporaticontrolled by a single individuand a sole-
proprietor auditor, there would be a good case to be thati@ pari delictoshould apply to
negate all causex actiori (emphasis added) At a minimum, however,dr such ‘imputatiorf
to apply, thadefendanmustshow that the officer committed the fraud “in the course of his
employment.” Official Comm. ofUnsecured Creditors v. R.F. Lafferty & C@67 F.3d 340, 358
(3d Cir. 2001)abrogated in other respects BYHERF, 989 A.2d at 332 n.25ee also AHERF
989 A.2d at 333 (noting that “agency law plays a pivotal role in the defense’s pgractica
availability”). In this case, Deloitte may ultimately be able to make that showiagter all,

John Rigas was convicted of fraud in connection with his dealings witlahaged Entitieind
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RFPs, one of which was Coudersportbut, drawing all inferences in Plaintiffs’vfar, the Court
cannot say that it has donesdficiently to grant it summary judgment. At bottom, Deloitte
points to little more than the indictment against John Rigas and the jury’s verdicthmtivel
trial. (Def’s Mem. 1415; Deloitte& Touche LLP’s Supplemental Mem. Law Further Supp.
Mot. Summ. J. (Docket No. 91) 2-3The indictment, however, is hearsay, and thus not
evidence upon which the Court can re§ee, e.gRuffalo’s Trucking Serv. v. NaBen
Franklin Ins. Co, 243 F.2d 949, 953 (2d Cir. 1957 he indictment, since it was only hearsay,
was clearly inadmissible for any purposgeiting 3 Wigmore, Evidence 8§ 980a (3d ed. 19%0))
In re WorldCom, Inc. Sec. LitigNo. 02€CV-3288 (DLC), 2005 WL 375315, at *9 (S.D.N.Y.
Feb. 17, 2005) §ecting asimilar use of indictmentasinadmissible “hearsay, since the only
purpose [was] to offer the documents for the trutthefdtatements contained in thens@g also
id. (“The Government cannot rely on andictment to prove its case at trial, and the parties here
cannot rely on the Government's indictment to prove theirs.”). And while thegagssarily
found that John Rigas engaged in fraud — making application of fferi delictoagainst him
an easiecall — given the general nature thfe jury’sverdict, it cannot be said that the jury
necessarily found that he did so in his capacity as an officer or sole sharefi@dedersport
as opposed to his capacity as an officer of Adelphia or the exitiies Thus, Deloitte has not
shown that it is entitled to judgment as a matter of law with respect to Zito Media’s.claims
CONCLUSION

For theforegoingreasons, Defendant’s motidor summary judgment is GRANTED in
part and DENIED in part, and all claims are dismissed except for Zito Methaissc As the
parties agreeduringthe March 10, 2014onference before the Coutrial of those claims must

take place in the Pennsylvania Court of Common Pleas of Philadelphia County, not this Court.
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Accordingly, unless one of the remaining parties shows good cause to do othetiaiséno
weeks of this Opinion and Order, the case will be remanded to that Court without hatiber

The Clerk of Court is directed terminated5-CV-2770 Docket No. 73 and 0dD-1529
Docket No. 881.

SO ORDERED. ﬁ
Date December 10, 2014 I /F_%I/—

New York, New York fESSE MFOURMAN

nited States District Judge
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