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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ARTHUR and MARGARET

BOUGADES, parents of a disabled child

M.B., MEMORANDUM OPINION
Plaintiffs, AND ORDER

-against-
05 Civ. 02861 (PGG)
PINE PLAINS CENTRAL SCHOOL
DISTRICT,

Defendant.

PAUL G. GARDEPHE, U.S.D.J.:

In this action, Plaintiffs seek rebmrsement under the Individuals with
Disabilities Education Act (“IDEA”), 20 U.S.C. 88 14@0seq, for their son M.B.’s
tuition at the Kildonan School for the 2003-200h@al year. Plaintiffassert that they
are entitled to tuition reimbursement besaulDefendant Pine Plains Central School
District (the “District”) failed to providéM.B., who has a learning disability, with an
appropriate individualizedducation program (“IEP*)for the 2003-2004 school year.
(Cmplt. 11 2, 15-18, 57-59) The partiesvdaross-moved for summary judgment on
Plaintiffs’ claim. For the reasons stated below, Plaintiffs’ motion (Docket No. 15) is

GRANTED, and Defendant’s motion (Docket No. 19) is DENIED.

! The IEP is a document provided for in tBEEA “in which the particular educational
needs of a disabled child atite services required to meet those needs are set forth at
least annually.”"Mackey ex rel. Thomas M. v. Bd. of Educ. for Arlington Cent. Sch.
Dist., 386 F.3d 158, 160 (2d Cir. 200dnternal quotations omitted3ee als@0 U.S.C.
81401(14) (defining “IEP” as a “written statemiéor each child with aisability that is
developed, reviewed and revised atardance with” 20 U.S.C. § 1414(d)).
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DISCUSSION

“Under the IDEA, ‘states receivingderal funds are required to provide

“all children with disabities” a “free appropriateublic education.”” R.R. ex rel. M.R.

v. Scarsdale Union Free Sch. Di§15 F. Supp. 2d 283, 287 (S.D.N.Y. 2009) (quoting

Gagliardo v. Arlington Cent. Sch. Dis#t89 F.3d 105, 107 (2d Cir. 2007) (quoting

IDEA)). “A free appropriatgublic education (‘FAPE’) mugirovide ‘special education
and related services tailored to meetuh&ue needs of a particular child, and be
reasonably calculated to enable the ctoldeceive educational benefits.Itl. (quoting

Walczak v. Florida Union Free Sch. Djst42 F.3d 119, 122 (2d Cir. 1998)). “These

services are administered through a writtetividualized education program (‘'IEP’),
which must be updated at least annuallg?

“Parents who believe that the states feiled to provide . . . [a FAPE] may
pay for private services asgek reimbursement from the school district for ‘expenses
that it should have paid all along and webhiave borne in the first instance had it

developed a proper IEP.T.P. ex rel. S.P. v. Mamaroneck Union Free Sch. [55#

F.3d 247, 252 (2d Cir. 2009) (internal citation omitted). Tuition reimbursement is
warranted where “(i) the services offeredtbyg state were inadedeaor inappropriate,
(i) the services selected by the pasanere appropriate, and (iii) equitable

considerations support the parents’ claiR.R. ex rel. M.R.615 F. Supp. 2d at 292.

“The responsibility for determining whether a challenged IEP will provide
a child with an appropriate publeducation rests in the firsistance with administrative
hearing and review officers.Walczak 142 F.3d at 129. Plaintiffs here brought an
administrative claim asserting that M.Bpsoposed IEP for 2003-04 would not provide a

FAPE, and seeking tuition rebursement after unilaterally placing M.B. at the Kildonan
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School for the 2003-04 schoolare Plaintiffs’ claim wa rejected by an impartial
hearing officer (“IHO”), whose decision waustained on administrative appeal by a
New York State Review Officer (“SRO”).SeePItf. Rule 56.1 Stat. Y 71-72; Def. Rule
56.1 Stat. 11 9, 11) Plaintiffs then filed thition seeking reversaf the administrative
decisions.

The sole issue before this Courtdeciding the parties’ summary
judgment motions is whether Plaintiffs havéagdished the first eleemt of the test for
tuition reimbursement k€., that the services offered kye District in the 2003-04 IEP
were inadequate or inappropridtedn deciding this issue, ¢hCourt must first “examine
whether the [District] has complied withetiprocedures set forth in the IDEA,” and
second “consider whether the proposed IERuisstantively appropti@ in that it is
‘reasonably calculated to enable the childeceive educational benefits.T.P. ex rel.

S.P, 554 F.3d at 252, quotired. of Educ. v. Rowley458 U.S. 176, 206-07, 102 S.Ct.

3034 (1982). Plaintiffs “bear the burden of pexsion as to the inappropriateness of . . .

[the challenged] IEP. . . .1d.}2

2 Defendant does not dispute that the KildoS&hool was an appropriate placement, nor
does it argue that equitaldensiderations support denyitgtion reimbursement. See

Def. Br. at 2-3 (stating thdthe only issue” presented by tparties’ motions is whether
M.B.’s 2003-04 IEP was appropriate))

® The IHO and SRO assumed that the Distra the burden of showing that the 2003-04
IEP was appropriate. (Tr. 4:8-11) Aftthe IHO and SRO issued their decisions,
however, the Supreme Court ¢fead that the party seekinglief under the IDEA has the
burden of persuasiorSchaffer ex rel. Schaffer v. Weas46 U.S. 49, 62, 126 S.Ct. 528
(2005). Therefore, in deciding the pemglimotions, the Court must “analyze the
evidence differently tha[n] the IHO and SRi@l, and place on the parents the burden of
proving the inadequacy of the IEP in the first instandddtrejek v. Brewster Cent. Sch.
Dist., 471 F. Supp. 2d 415, 426 (S.D.N.Y. 2007).
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FACTS*

M.B. began attending school in thesBict in 1999. (Def. Rule 56.1 Stat.
1 2) During each school year frofA20-2000 through 2002-03, M.B. was classified as
learning disabled due to reading and larmgudifficulties stemming from dyslexia, and
was provided with an IEP.Id;; Ex. 17 at 1 (2002-03 IEP (d=thing disability)); Ex. 16
at 5 (neurological and educational evaluati@tist) that “test results indicate a clinical
diagnosis of Dyslexia”))

A. Services Provided to M.B. in 2002-03

M.B.’s 2002-03 IEP states that he wduéeceive one reading intervention
period per week, one writingtervention periogher week, and five resource room
periods per week fanulti-sensory reading. (Ex. 17 at 1, 4) It also provides for various
program modifications, including a redwstiin the length of assignmentdd.(at 1
(listing “reduce lengtlof assignments” under “Program Modifications”))

The services M.B. received in 2002-03, however, varied somewhat from
the program described in the 2002-03 IEPstdad of having one resource room period
per day, M.B. received four or five periogsr day of “inclusion” programming with

direct classroom suppott(PItf. Rule 56.1 Stat. 1 38-39) He also received one hour per

* Unless otherwise noted, the facts in thedtparagraphs from the parties’ Rule 56.1
statements are either admitted in the gpoading paragraph of the opposing Rule 56.1
Response or were not controvertedchigtions to admissible evidence.

® “Multi-sensory reading” is a methodologyattincorporates “other ways of learning
words than by just looking at them.” (Ex. YY Bt For instance, “[a]s the student writes
a letter, he or she says the name or the sound.’at(2)

® During M.B.’s English and math classes, a special education teacher assisted him in the
classroom, and during M.B.’s social studeesl science classes, a teacher assistant
performed the same functiofPItf. Rule 56.1 Stat. { 28)
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week of one-to-one multi-sensory reading tutoring at his horfid. § 38) And for the
first few months of the 2002-03 school yadtB. attended multi-sesory reading for one
period every day, but did not attendeparate writingntervention period. (PItf. Rule
56.1 Stat. § 38; Def. Rule 56.1 Response T88117:4-120:20 (testimony of District
witness that M.B. did not pcipate in a separate iing intervention period in 2002-
03)) After November 1, 2002, M.B. was takaut of his multi-sensory reading class on
alternate days and placed in a saf@writing intervention classSéeEx. BB at 5 & Tr.
309:14-15 (multi-sensory reading teacheatiag that beginning November 1, M.B.
worked with her only every other day); Tr. 787:15-788:1&i(f@ff Margaret Bougades
testifying that M.B. began attending multirsery reading every other day and writing

intervention every other day))

" In their Rule 56.1 Statement and Response, Plaintiffs assert, and Defendant admits, that
M.B. received two hours per week of ooe-one reading tutoring at home during the
2002-03 school year. (PItf. Rule 56.1 Sfa88; Def. Rule 56.1 Response { 38) The
evidence cited by Plaintiffs supports the proposithat the Districagreed to provide

two hours of tutoring per week at a rateb@6 per hour during the 2002-03 school year.
(Ex. 28) However, Plaintiff Margaret Bougadestified that M.B. actually received only
one hour of tutoring per week, because $26 wastlean half of his tutor’s hourly fee.
(Tr. 801:2-10) This testimony was acceptedh®/IHO (IHO Dec. at 23), and is also
consistent with documentary evidence in the record. (Ex. W (Dec. 4, 2002 letter from
Margaret Bougades to District stating thaBviwas receiving “only2 half hour sessions

a week, which is only one hour a wesktutoring,” from his reading tutor))

8 Defendant purports to dispuaintiffs’ Rule 56.1 Statemefft38 to the extent it states
that M.B. received “42 minutes witi-sensory reading and writirggily in a small

group.” (Def. Rule 56.1 Response | 38) Hwerr it appears undisputed that M.B.
received one multi-sensory reading class eaglttt#t also addressed writing, and did not
attend a separate writing class daily.albecember 10, 2002 letter to Plaintiffs, the
District stated that “[t{]he multi-sensory reading program (Mrs. Koch) focuses on reading
and writingdaily in a small group setting.” (PItf. Rule 56.1 Stat. { 38; Ex. 27) The
testimony Defendant cites confirms that MaBtended multi-sensory reading instruction
daily, but did not attend a separate writinggmention period. (T 85:7-24 (describing
M.B.’s sixth grade schedule as includinglganulti-sensory reading with Mrs. Koch),
86:22-24, 94:9-11 (“multi-sensory readinghgeally incorporates writing”); 117-120

(M.B. did not have a separate writing intervention))
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During the first half of 2002-03, M.Blike other students, was required to
attend after-school study hall to receive leovork assistance when he had failed to
complete earlier homework assignments. (Pltf. Rule 56.1 Stat. {1 36, 38; Tr. 405-07
(Pine Plains Principal Hesgm@aining purpose of after-sool study hall)) The school
stopped requiring M.B. to attend study hall, lewer, after Plaintiffs requested on various
occasions that he be excused. (Tr. 41h@al Hess decided that M.B. would not be
required to attend after-schaildy hall after repeated requebly M.B.’s parents that he
be excusedlsee alsdx. BB at 10 (Plaintiff Arthur Bugades stating “I had stopped after
school detention for not completing hometwbecause he is too stressed out”))

B. Development of the 2003-04 IEP

On March 18, 2003, the District’'s Committee on Special Education
(“CSE”)° met “to approve a program for [2003-04]. and to determine modifications
for [M.B.’s] IEP.” (PItf. Rule56.1 Stat. § 51; Ex. 44 at 1) The CSE reviewed the results
of the Terra Nova standardized tesittM.B. had taken on January 27, 2003, which
showed “slight regression” ireading. (PItf. Rule 56.1 Stat. Y 53; Ex. 44 at 1) However,
“[n]o objective measures of basic readsiglls,” such as decoding, were “conducted,
considered or reviewed.(PItf. Rule 56.1 Stat. { 53)

At the meeting, several of M.B.’s teachers gave informal assessments of

his performance. SeePlItf. Rule 56.1 Stat. 1 53, 53)though M.B.’s science teacher

% “New York . . . charges local Committees Special Education (‘CSE’s’) with the
responsibility of formulatinghe IEPs. Each CSE is comprised of, among other people,
the child’s parent or guardian, the child’guéar education teachdhe child’s special
education teacher, a schooypisologist, and ‘an additional pent member of a student
with a disability residing in the schoolstiict or a neighbonig school district.”"R.R. ex

rel. M.R, 615 F. Supp. 2d at 287, quoting 8 N.Y.C.R.R. 200.3(a)(1).
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stated that he was a “good student” and Sdwell” (Ex. 44 at 2), M.B.’s other teachers
gave uniformly negative appraisals of htkieational performance that year. M.B.’s
multi-sensory reading teacher stated thaetgthing was going along fine” until M.B.’s
daily multi-sensory reading class was modified to every other ddyat(2-3) She
identified M.B.’s “weakest area” as “writing and spellingld.(at 2) M.B.’s writing
teacher reported that M.B. absorbed cotegpickly, but that his “biggest problems”
and “downfall” were in the @&as of editing and spellingld( at 4) M.B.’s special
education teacher also stated that she ‘‘wancerned about his writing abilities.fd(

at 1) M.B.’s reading skillseacher reported that M.B.’steérim grade was 64 and that his
“[hlomework is failing at this point” because of incomplete assignmeidsat(4; Ex.

BB at 1, 9-10) M.B.’s English teacher stathdt she saw “a lack of effort in the
homework,” with numerous incomplete assigmts, and that M.B. had recently failed a
test and a quiz. (Ex. 44 at5) M.B.’s so@haldies teacher similarly reported that M.B.
had failed to complete several recent hamiek assignments and that his grades on
others ranged from 50 to 78ld(at 5-6 (reporting comments of Mr. Ray); Ex. 23
(identifying Ray as soal studies teacher))

After M.B.’s teachers spoke, Asssit Superintendent Steve Throne
commented that M.B. “has been passingcbisrses up through most of the year and now
we are currently on a downside.” (Ex. 44 atPipintiffs requestd “progress reports for
the school year,” but were tottat these had not yet bemmmpleted, and that the review
of IEP goals and objectives “ha[d] not bekame formally.” (PItf. Rule 56.1 Stat. { 55;
Ex. 44 at 8) Plaintiffs alseequested approval for an inmEndent educational evaluation,

which was denied. (PItf. Rule 56.1 Stat. | 54; Ex. 44 at 3)



The CSE agreed to recommend — fa #003-04 school year — that M.B.
receive both remedial writing and multi-sensoegding instruction five times per week.
(Ex. 44 at 1-2, 8) Although the CSE dissad testing modifications and agreed to
recommend that M.B. be given additional titnecomplete tests, the CSE did not make
any suggestions for program modificatioekating to homework completion or after-
school study hall attendancdd.(at 7-8) At the conclusn of the meeting, Assistant
Superintendent Throne statédht M.B.’s recommended @gram would consist of four
“inclusion” periods with classroom supp@er day, one period of multi-sensory reading
per day, and one period of writing intervention per dag. at 8)

C. June 2003 Assessments of M.B.'s Performance

In June 2003, Plaintiffs received fourth quarter notes from M.B.’s
Remedial Reading teacher, who reported khd.’s “reading fluency has improved.”
(PItf. Rule 56.1 Stat. 56 & Ex. 9) Plaiifdialso received a pgress report concerning
29 “short-term” goals set forth in M.B.’s 2002-(BP. (Ex. 50) M.B. had mastered or
made satisfactory progress wittspect to only two goalsone relating to transitioning
from room to room within the school buiid) and one relating tvansitioning between
classroom tasks. (PItf. Rule 56.1 Stat. § 57x& %) Finally, Plairiffs received M.B.’s
report card, which showed that he had reseitailing grades in English and Social
Studies for the 2002-03 school yeald. § 59 & Ex. 59)

D. The Proposed 2003-04 |IEP

The CSE did not reconvene to cmles the additional information
concerning M.B.’s academic performarthat became available in June 200Rl. { 60)
Instead, in July 2003, Plaintiffs were infaechthat M.B. would not be promoted to

seventh grade because he had failed twa gjrdde classes and had not attended summer
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school. [d. T 61 & Ex. 55) Plaintiffs objectad this decision on August 1, 2003.
(Id. 1 62)
On August 6, 2003, the District carmhed that M.B. would not be
promoted to the seventh grade and gave Plaintiffs the final IEP for the 2003-04 school
year. (d. 1 65; Ex. 60) The 2003-04 IEP prowvitii®r a program of four inclusion
classes per day, one multi-sensory reading period per day, and one writing intervention

periodevery other day (Ex. 60 at 1) The 2003-04 IERd not make any provision for

shortened homework assignmentSedEx. 60) Plaintiffs then informed the District that
they were rejecting the 2003-04 IEP and placed M.B. at Kildonan School for the 2003-04
school year. (PltfRule 56.1 Stat.  66)

Il. STANDARD OF REVIEW

In IDEA cases, “[sJummary judgment . involves more than looking into
disputed issues of fact; rather, it is agmatic procedural mechanism for reviewing

administrative decisions.T.P. ex rel. S.P554 F.3d at 252 (internal quotation omitted).

The Court must perform a “circumscribed” rewi of the educational decision at issue,
and make a decision that is based on the “prég@mce of the evidence,” but also “give
“due weight” to the administrative proceedingsndful that the judiiary generally lacks
the specialized knowledge and experience negessaesolve persistent and difficult

guestions of educational policy.Td., quotingGagliardo v. Arlington Cent. Sch. Dist.

489 F.3d 105, 113 (2d Cir. 2007) and2(®.C. § 1415(i)(2)(C)(iii)see als&erra v.

Pawling Cent. Sch. Dist427 F.3d 186, 191-92 (2d Cir. 2005) (“*Although the district

court must engage in an independent revoéthe administratie record and make a
determination based on a ‘preponderance ®kthdence,’ . . . such review ‘is by no

means an invitation to the courts to dith& their own notions of sound educational
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policy for those of the school authoritieich they review.” (internal citations
omitted)).
Thus, where the state administrative decisions “implicat[e] educational

policies and practicesPinn ex rel. Steven P. v. Harrison Cent. Sch. DASt3 F. Supp.

2d 477, 482 (S.D.N.Y. 2007), and are ‘seaed and supported by the recoP. ex
rel. S.P, 554 F.3d at 254 (internal quotation t¢iel), the Court should defer to the
administrative decisiondd. “Because administrative ageesihave special expertise in
making judgments concerning student progrdeterence is particatly important when
assessing an IEP’s sustive adequacy.Terrg 427 F.3d at 195. Thus, the Court may
not reach a decision contraxythe SRO with respetd an “educational policy
decision . . . absent objectiegidence in the record suggesgtthat the SRO has reached
an erroneous conclusionld. at 196.

Further, the Court should “accattte deference . . . traditional on
appellate review” to the seahearing officer's assessment of witness credibilitir. v.

Bd. of Educ. of City of Rye Sch. DisB45 F. Supp. 2d 386, 399 (S.D.N.Y. 2004).

Deference to state administragidecisions is “particulariwarranted” where, as here, the

Court’s decision is “based soleby the administrative recordA.C. ex rel. M.C. v. Bd.

of Educ. of the Chappaqua Cent. Sch. D&&3 F.3d 165, 171 (2d Cir. 2009).

[I. PROCEDURAL COMPLIANCE

The first question for the Courtwghether Plaintiffs have shown by a

preponderance of the evidence that the 200B=B4should be considered inadequate due

10 Although a district court maconsider evidence outsitlee administrative recorgee
20 U.S.C. 8§ 1415(1)(2)(C)(ii) (peritting court to “hear addidnal evidence at the request
of a party”), the parties have not submitted any such evidence here.
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to Defendant’s failure to comply withe IDEA’s procedural requirement3.P. ex rel.
S.P, 554 F.3d at 252. This “initial proceduraquiry . . . is no mere formality, as
adequate compliance with the proceduresgoiiesd [in the IDEA] would in most cases
assure much if not all of what Congress win the way of substantive content in an

IEP.” A.C. exrel. M.C, 553 F.3d at 172 (internal quotatimarks omitted). However,

“it does not follow that every pcedural erroin the development of an IEP renders that
IEP legally inadequate under the IDEAd. (internal quotation marks omitted). A
procedural error does not warrant reliefagd it undermines substantial righdsD. ex

rel. J.D. v. Pawlet Sch. Dis24 F.3d 60, 69 (2d Cir. 2000). “Only procedural

inadequacies that cause substantive harimetchild or his parents — meaning that they
individually or cumulativelyresult in the loss odducational opportunity or seriously
infringe on a parent’s participah in the creation or formuii@n of the IEP — constitute a

denial of a FAPE."Matrejek v. Brewster Cent. Sch. Djst71 F. Supp. 2d 415, 419

(S.D.N.Y. 2007).

Plaintiffs assert that the 2003-04RRvas procedurally deficient, and
therefore inadequate, because it was devdlap#hout a proper annbieeview of M.B.’s
progress under the 2002-03 IEP. (PItf. Bi7-di0) Defendant contes that the IHO and
SRO properly rejected Plaintiffs’ procedudaficiency argument because the CSE had
sufficient information to assess M.Bpsogress at the March 18, 2003 annual review
meeting. (Def. Br. at 7) For the reasoratexi below, this Court defers to the state
administrative decisions on this issue and concludes that Plaintiffs have not demonstrated

that the 2003-04 IEP was inadequdike to procedural deficiencies.
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A. The IDEA’s Annual Review Requirement

Under IDEA, an IEP must be “rsmwed periodically, no less than
annually, ‘to determine whether the annual gddtsr the child are being achieved,” and
to revise the IEP as needed based orhiid’s progress and anticipated needB.”ex

rel. Mr. and Mrs. P. v. Newington Bd. of Edu646 F.3d 111, 114 (2d Cir. 2008)

(quoting 20 U.S.C. § 1414(d)(4)). The IEP mhstrevised “as appropriate to address . . .
any lack of expected progress towarddheaual goals and in¢hgeneral education
curriculum, where appropriate20 U.S.C. 8§ 1414(d)(4)(A)(ii)(1).

B. The Administrative Decisions

At the administrative hearing, Plaiffié argued that the 2003-04 IEP was
procedurally deficient becauiee 2002-003 IEP was not adlyaeviewed at the March
18, 2003 meeting, and because the assessmessagcéor such an annual review had
not yet been completed in March 2003. (IB@c. at 43-44) Th&HO found that there
“were sufficient assessment tools at theafivh 18, 2003] IEP xgew to create an
appropriate IEP,” including(1) “quite a few oral reportabout the extent of M.B.’s
progress” from M.B.’s teachers; and (2) “M.B.’s standardized test scores on the Terra
Nova test.” (IHO Dec. at 44-45) The SR@reed that “the CSE had conducted a proper
review of the student’s progress beforgaleping and finalizing the student’s 2003-04

IEP.” (SRO at 7)

1 pursuant to the IDEA, an IEP must incluiiger alia, a “statement of measurable
annual goals, including academic dadctional goals” for the child. 20 U.S.C.
8 1414(d)(1)(A)() ().
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C. The 2003-04 IEP Was Not Inadequate Due To Procedural Deficiencies

M.B.’s 2003-04 IEP was not developrdstrict compliance with the
statutory requirements describabove. It is undisputed,rfexample, that the District
had not completed a formal review of theals and objectives ted in M.B.’s 2002-03
IEP as of the March 18, 2003 “annual revie Pltf. Rule 56.1 Stat. | 55; Ex. 44 at 8)
There was likewise no discussion of the spegbals listed in M.B.’s 2002-03 IEP at the
March 18 meeting; instead, the discussion gedten M.B.’s Terra Nova test scores and
whether he was achieving passgrgdes in his classesSdeEx. 44; Ex. BB) The
District did not providePlaintiffs with an evaluationf M.B.’s success in achieving his
IEP’s annual goals untibdhe 2003, long after the CSE’s March 2003 meeting. (PItf.
Rule 56.1 Stat. 11 56-57, 60; Ex. 50)

Plaintiffs, however, have not shown tltla¢ District’s failure to review
M.B.’s IEP goals explicitly at the March 18003 meeting depriveld.B. of a FAPE or
deprived them of the ability to participateeamingfully in the IEP process. All of the
objectives in M.B.’s 2002-03 IEP were to &&sessed based on the observations of his
special education teacher, LBatts. (Ex. 17 at 5-6) Butisas present at the March 18,
2003 meeting and assessed M.B.’s performémakyear, albeit in an informal fashion
that did not assign numerical values to M.Etsinment of each IEP goal. (Ex. 44 at 1-
2) Her oral assessment and those provideld IBy’s other teachers were fully consistent
with the formal IEP assessment provided in June 2003; other than M.B.’s science teacher,
no teacher indicated that M.B. had madésfactory progress during the 2002-03 school
year. (d. at 2-4) Similarly, the teachers’ o@dsessments of M.B.’s class performance

were also consistent with M.B.end-of-year report cardld( at 4-6) It was clear from
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their comments that M.B.’s failure to cofafe homework assignments was a significant
problem and that he was in dangéreceiving failing grades.Id. at 4-7)

Plaintiffs have not demonstrated thia¢ CSE’s failure to reconvene to
conduct a formal end-of-year IEP assessmedtta consider M.B.’&nd-of-year report
card led the committee to evaluate his penfmnce or progress incorrectly. Nor have
Plaintiffs demonstrated that the forngasessment and final report card contained
information that would have allowed them to participate more meaningfully in the March

18, 2003 meeting. Therefore, the Court deferthe IHO’s and SRO’s conclusions that

the 2003-04 IEP was not inadequate for procedural reaéddeel.D. ex rel. J.0).224
F.3d at 69 (procedural error dorot render IEP inadequatdess it affects child’s right

to a FAPE)Viola v. Arlington Cent. Sch. Dist414 F. Supp. 2d 366, 379 (S.D.N.Y.

2006) (district’s failure to complete annuaVienv of goal masterprior to developing
next year's IEP did not render IEP inadetguahere information contained in annual

review was known to participang$ development meetinggee also, e.gBerger v.

Medina City Sch. Dist.348 F.3d 513, 520 (6th Cir. 2003]Jf{laning decision that child

was not denied a FAPE where IEP did natude required evaluation of child’s present
level of educational performance; child’s performance was irbfsiog evaluated and

teachers and parents were in regular communicatiorderson v. Dist. of Columbja

606 F. Supp. 2d 86, 91 (D.D.C. 2009) (technprakedural errors in IEP process,

12 plaintiffs also argue that the CSE lacket should have obtained objective data to
evaluate M.B.’s performance, particulantysuch areas as word recognition and
decoding. (PItf. Br. at 8) However, M:B2002-03 IEP stated that his progress would
be measured by the special education teachbssrvations. (Ex. 17Plaintiffs have not
challenged the adequacy of the 2002-03 I&# lzave not cited any case law to support
their suggestion that progress in meeting tiHals must be measured by some kind of
test rather than by a teacher’s observations.
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including failure to have two teachers preéssnEP meeting and failure to complete
monthly progress reports, did not render IEP inadequate where committee considered
appropriate information before making a d&mn about child’s IEP and placement).

V. SUBSTANTIVE COMPLIANCE

Although Plaintiffs have not shown that the 2003-04 IEP should be
considered inadequate due to proceduratagfcies in the IEP process, they may still
prevail by showing that the 2003-04REvas substantively inadequateeRowley, 458
U.S. at 206-07 (if state has MBXEA’s procedural requiremensdIEP is substantively
adequate, state “has complied with” the IDEAn IEP is substantively adequate if it “is
reasonably calculated to allow the chitdreceive educenal benefits,’Mrs. B. v.

Milford Bd. of Educ, 103 F.3d 1114, 1120 (2d Cir. 199f)ternal quotation marks

omitted), and is “likely to produce progress, not regressialczak 142 F.3d at 130
(internal quotation marks omitted). Moreoythe progress must be “meaningful” and

not mere “trivial advancement[d. (internal quotation marks omitted);P. ex rel. S.R.

554 F.3d at 254 (same).

Plaintiffs argue that the 2003-04 IEPs\vsubstantively deficient because it
was merely “a continuation of the program that proven ineffective in the prior school
years.” (PItf. Br. at 13) Smifically, Plaintiffs assert t#t the 2003-04 IEP was deficient
in that: (1) it stated that writing integmtion was to be provided “every other day,”
whereas the CSE recommended a daily writiigrvention class; (2) the daily Reading
Skills class that M.B. had received in 2002v@8s not provided; (3) it did not reflect that
M.B. should receive after-school one-on-aneltisensory reading programming, which
he had received in 2002-03; and (4) it dat address M.B.’s need for after-school

assistance in completing homework assignien provide for homework or assignment
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modification. (PItf. Reply Br. at 6-8 (aitg Ex. 44, Ex. 60)) Defendant argues that the
IHO and SRO correctly concludehat the 2003-04 IEP was agmate. (Def. Br. at 8-11)

As explained below, the IHOoacluded that the 2003-04 IEP was
adequate because it provided for a daihiting interventionclass and shortened
homework assignments. (IHO Dec. at 48)e SRO affirmed the IHO’s determination,
holding that the 2003-04 IEP “cected for any failures in the 2002-03 program.” (SRO
Dec. at 7) In reality, the 2003-04 IEP prded for neither a daily writing intervention
class nor for shortened homework assignmesgsEx. 60) and thus did not address the
deficiencies in M.B.’s 2002-08rogram and its implementation.

A. The Administrative Officers’ Determinations
Concerning the IEP’s Substantive Adequacy

The IHO and SRO both recognized ttiegre had been “failings in the
2002-03 [IEP] program.” (SRO Dec. atsée alsdHO Dec. at 46 (“[T]he parents are
correct that M.B. did not do particularly wéll sixth grade . . . .”)) Indeed, the IHO
noted that while M.B.’s grades for the firslf of the year were “mostly passing,” his
grades “began to drop badly” in the thirdagier, and he had failing grades in English,
Reading, Social Studies and Math in foerth quarter. (IHO Dec. at 46)

The IHO found, however, that M.B.’diminished grades” resulted from
his failure to complete homework assignmentsich in turn was caused by Plaintiffs’
“refusal to allow the shortedeassignments” provided for the 2002-03 IEP. (IHO Dec.
at 47;see als®RO Dec. at 7 (agreeing with IHO that “one of the major reasons” for
M.B.’s low grades was his “inability toomplete homework assignments,” which had

been exacerbated by Plaintiffs’ “refusal tma . . . [M.B.’s] teachers to either modify

his assignments or allow . . . [M.B.] tagtafter school for a homework study hall”))
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The IHO further found that the reason for MsBegression in reading was the decrease
from five to three multi-sensory reading classes per week. (SRO Dec. at 7; IHO Dec. at
48)
The IHO rejected Plaintiffs’ gument that the 2003-04 IEP was
essentially the same failed program that beein implemented the prior year, noting that
the 2003-04 program differed in two way@) it “offer[ed] the shortened assignments,
including in homework,” thahad been provided in tt#902-03 IEP but discontinued;
and (2) it “recommend[ed] Multi-sensoryeRding five times a week, and Writing five
days a week as well,” whereaier November 1, 2002, M.Bad received those classes
only on alternating days. (IHO Dec. at 48he IHO found that MB. had progressed in
earlier years when he had received daily iialegeading, and conatled that M.B. likely
would have progressed in 2002-03 if hel haceived such instruction dailyld(at 49)
Finally, the IHO rejected the testimon§ Plaintiffs’ expert witness, Dr.
Katherine Vafakas Smelter, that M.B.chaot progressed in reading since 200d. 4t
49-50) The IHO found that Dr. Smelteceedibility and conclusions had been
undermined because of her assumption that a particular test had been administered to

M.B. in 2000, when in fact it had been administered in 260g@d.)

13 Dr. Smelter found that M.B. performetithe .1 percentile on the WIAT-II reading
comprehension test, whereas Dr. Deled$atbauer, another psychologist and Dr.
Smelter’s business partner, had found thd.Nderformed at thd7th percentile on a
WIAT-II test that Dr. Smelter believed haddmeadministered in 2000. (IHO Dec. at 50)
Dr. Smelter explained the discrepancy in sctnestating that in 2000, M.B.’s test scores
could have been elevated because themestd have been admstered using picture
cues, due to M.B.’s ageld() On cross-examination, hawer, Dr. Smelter conceded
that Dr. Delessio-Neubauer had actually adstered the test in 2002. According to the
IHO, Dr. Smelter “was unable to articulatedyplain the wide dicrepancy between the
tests.” (d. at 50) The IHO found that this tesony damaged Dr. Smelter’s credibility.
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The SRO concluded that the IHOfindings were supported by the
evidence, and agreed with the IHO'’s fingithat the 2003-04 IEP adequately addressed
M.B.’s regression in reading and difficultisscompleting homework. (SRO Dec. at 7)

B. The 2003-04 IEP Was Substantively Deficient

Plaintiffs’ argument that the 2003-04 IEP was substantively deficient is
based on two assertions: (1) M.B. did matke adequate progress in 2002-03; and (2)
the 2003-04 IEP was substantively similattie program M.B. received in 2002-03 and
therefore was not reasonably calculatedlkmw him to make meaningful progress in
2003-04. The IHO and SRO rejected theoselcassertion, finding that the 2003-04 IEP
constituted a superior program that addesl the deficiencies in the 2002-03 program
M.B. had received. The record, however, dogssupport such a finding, and this Court
cannot conclude that the 2003-04 IEP wasaealsly calculated to prvide M.B. with a
meaningful educational benefit.

1. M.B.'s Lack of Progress in 2002-03

The undisputed facts concerning M.B.’s performance in 2002-03 show
that the services he received that year vweadequate to allow i to make meaningful
progress in reading and writing, or to maeessing grades in such core subjects as
English, Math, and Social Studies. It iselwise undisputed thaty the end of the 2002-
03 school year, M.B. had not achieved or msalisfactory progress toward any of his 27

IEP goals relating to reading and writing.It{FRule 56.1 Stat. § 57; Ex. 50) Moreover,

(Id. at 49-50) Having reviewed the trangtrof Dr. Smelter’s testimony concerning
M.B.’s WIAT-II scores, the Court defers the IHO’s evaluation of her credibilitySee
J.R, 345 F. Supp. 2d at 399 (court should accord traditional deference to hearing
officer’s credibility assessments).
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the single standardized testied on by Defendant to meas M.B.’s progress in reading
showed regression. (PItf. Rule 56.1 Stat. 1 44, 53; Ex. 44 at 1)

Where, as here, a child is educated in a mainstream class, “the attainment
of passing grades and regular advancement fyrade to grade are generally accepted
indicators of satisfactory progressWalczak 142 F.3d at 13QRowley, 458 U.S. at 207
n.28 (“When the handicapped child is being@ated in the regular classrooms of a
public school system, the achievement of passing marks and advancement from grade to
grade will be one importanagtor in determining educatidrizenefit.”). In this case,

M.B. failed two core classes (English ancciabStudies) for the year and was deemed
ineligible for promotion to seventh grad@ltf. 1 59, 61; Ex. 59) The preponderance of
the objective evidence concerning M.Boarformance during the 2002-03 school year
supports the conclusion that the 2002-03 tiPnot allow him to make meaningful
progress in sixth gradé. SeeMrs. B, 103 F.3d at 1121 (district court properly found
placement inadequate where child had “failethtet nearly all of the objectives set in

her IEP and nearly all of hgrades were unsatisfactory”).

1 The IHO found that “[sJome teacher testiny indicated that M.B. did ma[k]e some
progress during the 2002-03 school year,” also noted that the Terra Nova test
administered idanuary 2003indicated an increase fAcience and Math grade
equivalent, a modest increase in Sociald#is grade equivalerdnd an increase in
language grade equivalent.” (IHO Dec. a} 46owever, as the IHO also found, M.B.’s
grades “began to drop badly” ihe third and fourth quarterafterthe Terra Nova test

had been administeredid(at 46) Indeed, M.B. failed Reading Skills and Social Studies
in the third quarter, and then failed EngliReading, Social Stugs and Math in the

fourth quarter. 1€l.)
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2. The 2003-04 IEP Did Not Remedy All of the
Deficiencies in the 2002-03 Program

The IHO found, and the SRO agreed, that M.B.’s declining academic
performance in 2002-03 resulted from: (1) the change in his schedule from daily multi-
sensory reading to alternating multi-sensory reading and writing intervention; and (2) the
decision not to provide M.B. i shortened assignments orégjuire him to attend after-
school study hall in order to complete his homew®drkIHO Dec. at 47-48; SRO Dec. at
7) The IHO and SRO also found that the otiyecevidence indicated that M.B.’s failing
grades stemmed from the fact that he hadeen given shortenedsignments and thus
was not able to complete his homework. (IB€c. at 47-48; SRO Dec. at 7) The Court
agrees that both of the above findirage supported by a preponderance of the
evidence'® Unfortunately, the 2003-04 IEP does not adequately address M.B.’s
difficulties in writing and in completing his homework.

a. Reading

To address M.B.’s needs in thearof reading, the 2003-04 IEP provided

for five 42-minute periods of multi-sensamading instruction im group of no more

than five children, as opposed to the evetlyer-day classes anddvialf-hour sessions

15 plaintiffs object to the IHQ finding that the District déated from the 2002-03 IEP at
their request. The IHO and SRO'’s factuakdmination on this pot is supported by the
record, but as the SRO acknowledged, the kayeiss not whether the parents requested
a change in their child’sdeicational program in 2002-03, mather whether the District
has met its responsibility to propose gmdvide adequate saces for the 2003-04

school year. (SRO Dec. at 8 n.4) More pely, the question for this Court is whether
Plaintiffs have shown by a preponderance efdttiidence that the District failed to meet
that responsibility for the 2003-04 school year.

18 E.qg, Tr. 309:11-15 (multi-sensory reading teacstating that she “first became aware
that M. wasn'’t progressing as [she] hachteal him to” in November when he started
attending class every other dayyee alsguprapp. 6-7 (summarizing discussion of
M.B.’s progress at March 18, 2003 CSE megtas reflected in Exhibits 44 and BB).
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of one-on-one tutoring per week thdtB. had received in 2002-03S€esuprapp. 4-6,

9) The IHO found that M.B.’s multi-sensoryading teacher gave credible testimony that
M.B. had been making progress until his classere reduced from five times per week
to an every-other-day schedulé&eésuprap. 20) The IHO also found that Plaintiffs’
primary evidence concerning the inadequaicthe reading program — their expert’'s
testimony concerning M.B.’s regressimrnreading — was not credibleS€esuprap. 17

& n. 13) The IHO’s finding that the 2003-0@P was reasonably calculated to allow
M.B. to make progress irading is supported by the rectrdnd warrants deference by
this Court’®

b. Homework Completion

With respect to M.B.’s difficultiegn completing his homework, the IHO
found that the 2003-04 IEP was adequate becaysovided for shortened assignments,
an aspect of the 2002-03 IEP that had lkscontinued during the 2002-03 school year
at the parents’ requestld(at 48) The IHO, however, ditbt provide a record cite for
his finding that the 2003-04 IEP includegravision regarding shortened assignments,

and this Court has not found any supportsiach a finding in its own review of the

17 See, e.g.Tr. 310:9-14 (testimony of multi-sensasading teacher that M.B. made
progress in reading when he attended hessodwvery day); Ex. 9 (end-of-year evaluation
by multi-sensory reading teacher noting improvements in M.B.’s reading fluency,
particularly in first half of year).

8 The IHO did not explicitly address the falsat: (1) M.B. receivéé one hour of reading
tutoring at home each week during 2002-03exelas the 2003-04 IEP did not provide for
home tutoring; and (2) M.B. would not bea regular “reading skills” class in 2003-04,
because he had passed that cass sixth grader in 2002-035geEx. 60) Plaintiffs,
however, have not cited aopjective evidence in thegerd indicating that these
differences would materially affect M.B.&bility to make progress in his reading.
Therefore, the Court will defe¢o the IHO’s decision that, osidering all of the evidence
concerning M.B.’s past performance wiéspect to reading, the 2003-04 IEP was
reasonably calculated to allow him &ceive a meaningful educational benefit.
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record. The Defendant has likewise notped to any evidence supporting such a

finding and does not argue in its Memorandofimhaw that the 2003-04 IEP provides for

shortened homework assignmentSegDef. Br. at 9-10 (desibing 2003-04 1EP)).

Indeed, the documentary evidence flatyptadicts the IHO’$inding. The 2003-04 IEP

makes no reference whatsoever to shortened assignments (Ex. 60 at 1-2), whereas the

2002-03 IEP lists “[r]leduce length of assigemis” under “Program Modifications and/or

Supports for Personnel.” (Ex. 17 at 1) Thimutes and transcrigtf the March 18, 2003

CSE meeting reveal that the only prognanodifications discussed by the CSE for the

2003-04 school year relate tiesting, not to homework or other assignme&seEx. BB

at 17-18 (rejecting proposed modification tNaB.’s tests be read to him and accepting

proposed modification that he receive additidimae for tests); Ex. 44 at 6-8 (same).
Because the IHO's finding of adequawith respect to the homework

issue — endorsed by the SRO — was basedfaaotual finding about the 2003-04 IEP that

has no support in the record.e., that it provided for shortened homework assignments —

there is no reason for the Court to defethim state administrative decisions concerning

this issue.Cf. Gagliardg 489 F.3d at 114 (IHO finding was entitled to deference because

it was “reasonednd supported by the reco@mphasis added)).

The Court’s review of the evidea indicates that while the CSE
participants understood that M.B.’s failuecomplete homework assignments was a
major factor contributing to his failing gras, they did not make any recommendations to
address that problemSé€esuprapp. 8-9) Although a new objective relating to
homework completion was added to the 20d3EP — “[c]omplete school assignments

with 80% mastery, evaluated by utilizingoeded observations, as assessed by the
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service provider, by the end thfe school year” (Ex. 60 at 4)Defendant has not pointed
to any evidence showing that M.B. could reasonably be expected to make progress
toward achieving this objective without theovision of related services or program
modifications in the IEP. Accordingly, thiourt concludes thaihe 2003-04 IEP did not
provide for any different seizes or program modificatiortean M.B. received in 2002-
03, and therefore did not adequately adgifd.B.’s difficulties in completing his
homework in a manner reasonably calcedato allow him to make meaningful

progress?® SeeBd. of Educ. of Frederick @inty v. I.S. ex rel. Summer325 F. Supp.

2d 565, 587 (D. Md. 2004) (affirming administive judge’s finding that IEP was
inadequate where student had made at ftiwgal” progress under previous IEP and
new IEP proposed “virtually the same’ogram (internal quotation marks omitted));

Evans v. Bd. of Educ. of the Rhinebeck Cent. Sch. ,[®30 F. Supp. 83, 88, 100-02

(S.D.N.Y. 1996) (finding IEP substantivalyadequate where it was “substantially the
same” as IEP for previous year, when child Failed all of his classes, and there was no

evidence that the two proposed service chamgmuld give child an educational benefit).

19 Defendant argues that und&rim v. Rhinebeck Cent. Sch. Dis846 F.3d 377 (2d Cir.
2003), the Court should defer to the state adstriziive decisions iall respects, because
“the actual issue in dpute is the educational methodsl &ervices to be utilized by the
District in addressing thstudent’s learning disability.(Def. Br. at 3-4) The issue in
dispute, however, is not whether, agGnm, one method of addressing a disability
should be preferred over anoth&eeGrim, 346 F.3d at 383 (holding that lower court
had erred in weighing confling expert testimony ancediding, contrary to state
administrative officers, that child “mube educated using a single educational
methodology in a fully segregated environmenti)stead, the critel issues here are
whether: (1) the IHO and SRO decisions antitled to defera® even though they are
premised on a faulty understanding of a kgyeas of the factual pord; and (2) M.B.’s
2003-04 IEP can be considered adequate when it did not saggesethod for
addressing M.B.’s educational needs othan through the provision of the same
services and program modifications (or lalekreof) that had proven inadequate the
previous year. See alsanfra pp. 18-26)

23



c. Writing.
The IHO’s conclusion that the 2003-(E#P adequately addressed M.B.’s
writing deficiencies is similarly based an erroneous characterization of the 2003-04
IEP — namely, that it provided for writing imtention five times per week. (IHO Dec. at
48) Although that was the program rewoended by the CSE (Ex. 44 at 1-2, 8), the

2003-04 IEP clearly states that wrdimtervention would be providezlzery other day

not five times per week (Ex. 60, &ommended Programs and Servicé%")While the
SRO —in contrast to the IHO — corregblgrtrayed the 2003-04 IEP on this point in
upholding the IHO’s decision, the SRO did acknowledge that the IHO’s decision
relied on an incorrect chacterization of the 2003-04 IE#3 providing daily writing
intervention. (SRO Dec. at 7)

This Court cannot ignore thelO’s misunderstanding of the writing
program offered in the 2003-04 IEP. Abst#r@ IHO’s misrepresentation of the writing
program in the 2003-04 IEP, there is no ewitiary basis to find — as the IHO found —
that the 2003-04 IEP was “not the saméhasprogram that was implemented the prior

year” with respect to writing. (IHO Dec. 48) Because the IHO’s decision that the

Y The District does not dispute thaetB003-04 IEP only provided for a writing class
every other daySeeSilveira Aff. I 7 (describing 2003-04 IEP as providing for “daily
attendance in a multisensory reading class and writing instructioregi@ssother ddy
(emphasis added)). However, the Districtanmectly states thahe IHO recognized that

the 2003-04 IEP did not provide fdaily writing instruction. Id. (citing SRO Dec. at 8,

IHO Dec. at 45-51)) To the contrary, whilee IHO correctly described the 2003-04 IEP
in the factual section of hgecision (IHO Dec. at 40 (citingd=60 and stating that “[t]he
IEP for 2003-2004 indicates . . . Writing intervention every other day)), in the “Findings”
section of his decision, the IHO incorrecstated that the 2003-04 IEP “recommend|[ed]
Writing five days a week” and used this malgén fact to justifynis decision that the
2003-04 IEP was adequate (IHO Dec. at 48). Indeed, the IHO mistakenly relied on this
alleged provision of the 2003-04 IEP ixpéaining how the 2003-04 program remedied

the deficiencies in #12002-03 program.ld.)
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2003-04 IEP was adequate as to writing is Oas#irely on the erroneous finding that the
2003-04 IEP provides for daily writing interv@m, the IHO’s decision is not “supported
by the record” and is not entitled to defereft&agliardg 489 F.3d at 114.

Setting aside the IHO decision, the di@sremains whether the evidence
supports a finding that the 2003-04 IEP adequatdtiressed M.B.’s writing needs. The
Court concludes that the 2003-04 IEP was inadedndkes regard. lis clear from the
record that M.B.’s writing di&ciencies were a critical ared concern. For instance, at
the March 18, 2003 annual review, M.B.’s speeidlication teacher stated that she was
“concerned about his writing aliés” (Ex. BB at 2; Ex. 44 at); M.B.’s reading teacher
stated that his “weakest areas” were “writargl spelling” (Ex. BB at 5; Ex. 44 at 2); and
M.B.’s writing teacher identified spellinghd editing in particular as one of M.B.’s
“biggest problems” (Ex. BB at 6; Ex. 44 at Hee alsd&x. BB at 6 and Ex. 44 at 4
(assistant superintendent mgfithat spelling was “one tthe most difficult areas [for
M.B.] to remediate, so he does need hel@irthermore, it is undisputed that M.B.’s
writing teacher evaluated him at the endhaf 2002-03 school yeas not having tested
out of remedial writing, and thad.B. did not make satisfactory progress with respect to

any of the writing-related goals in his 2002-03 #P(Ex. J; Ex. 50)

2L If the SRO had acknowledged that the lid@ecision was based on a faulty factual
premise, and had then independently fotlrad the program actually provided by the

2003-04 IEP — writing intervention every otlday — was adequate, the Court would

need to consider whether deference to the SRO was warranted. In this case, however, the
SRO did not acknowledge the factual efrothe IHO’s decision. Instead, the SRO

simply corrected the IHO’s error without commb@nd stated that he agreed with the

IHO’s determination. Given this record, tees no reason for this Court to treat the

SRO’s decision as an independent analysishether the 2003-04 IEP was adequate.

22 Consistent with these assessments, MBriing deficiencies wee emphasized in the
2003-04 IEP’s description of his disabilityn addition to repeating the 2002-03 IEP’s
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Despite the CSE’s evident concern abduB.’s writing skills and M.B.’s
failure to achieve any of his 2002-03itvg goals, the 2003-04 IEP provides for the
samewriting program that M.B. had receigt since November 1, 2002 — namely, a
writing intervention class every other dayseésuprapp. 5, 9 & Ex. 60) This provision
was included even though the CSE had recommendedlyanriting intervention class
for M.B. in 2003-04. (Ex. BB at 20 (assistauperintendent concluding March 18, 2003
meeting by stating: “And writing intervention veee looking at 5 times a week . ... So
that's what we are recommending for pregram for next year.”)) Thus, the
preponderance of the objective evidence suppbe conclusion #t the 2003-04 IEP
was not reasonably calculatedaitow M.B. to make meaningf progress with respect to

his writing and spelling goalsSeel.S. ex rel. Summer825 F. Supp. 2d at 587 (IEP

inadequate where it was “virtually the saihas IEP under which student had made at
most “trivial” progress)Evans 930 F. Supp. at 88 (finding IEP substantively inadequate
where it proposed only two changes froraypous inadequate IEP and there was no

evidence that two proposed serviceraes would give educational benefit).

statement that M.B. has “a significant dela reading decoding and language skills
which inhibits progress in the generdueation curriculum,” the 2003-04 IEP further
states that “[t]he student has a leagnhdisability in the areas of readirgpelling and
writing.” (Ex. 60 (2003-04 IEP) (emphasis addes)e alsdx. 17 (2002-03 IEP))
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CONCLUSION

For the reasons stated above, Plaintiffs’ motion (Docket No. 15) is
GRANTED, and Defendant’s motion (Docket No. 19) is DENIED. The Clerk of the
Court is directed to enter judgment in Plaintiffs’ favor ordering Defendant to reimburse
Plaintiffs for the tuition they paid to Kildonan School for M.B. for the 2003-04 school
year.

Dated: New York, New York SO ORDERED.

August 24, 2009
Lot 1o s

Paul G. Gardephe
United States District Judge
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