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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
-------------------------------------------------------x

ELLEHEIM MILLER,

Petitioner,

-v- No. 05 Civ. 5754 (LTS)(DCF)

THE PEOPLE OF THE STATE OF
NEW YORK,

Respondent.

-------------------------------------------------------x

MEMORANDUM OPINION AND ORDER ADOPTING

REPORT AND RECOMMENDATION

Petitioner Elleheim Miller (“Petitioner”) commenced this action on May 26, 2005,

by filing a timely Petition for Writ of Habeas Corpus pursuant to 28 U.S.C. § 2254.  Petitioner

challenges his conviction in Supreme Court, New York County, on one count of Criminal Sale of a

Controlled Substance in the Third Degree and two counts of Criminal Possession of a Controlled

Substance in the Third Degree.  (Docket entry no. 1.)  The case was assigned to the undersigned and

referred to Magistrate Judge Debra Freeman.  The Respondent submitted an opposition to the

Petition, (docket entry nos. 6, 7).  Judge Freeman issued a Report and Recommendation, dated

August 6, 2009 (the “Report”), which recommends that the Petition should be denied and Petitioner

should be denied a certificate of appealability pursuant to 28 U.S.C. § 2253(c)(2).  (Docket entry no.

9.)  Neither party has filed objections to the Report.  

The Court has thoroughly reviewed the Petition, the Respondent’s opposition

submission, and the Report. When reviewing the Report, the Court “may accept, reject, or
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