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Office of the Cletk

| Michael McMahon

US District Coutt for the Southern District of New York
500 Pear] Street

New York, New York 10007

Via Fax (+1.212 805%906), UPS & Hand Defivered

To the attention of the Honorable Denny Chin

Re:  The Authors Guild Inc, Association of American Publishers, Inc. v. Google
(Case No. 05 CV 8136 JES) — Objections of Dunod Editeur SA to Proposed Class

Settlement

Paris, September 3¢ 2009

Dear Judge Chin:

1. I, Nathalie Jouven, signatory of this letter, am a citizen of France and Chief Executive
Officet of Dunod Editeur SA.

2. Dunod Editeur SA, having its registeted office and principal place of business in Patis,
France, objects, to the settlement agteement proposed in the above-captioned matter (The
“Proposed Settlement™).

3. Dunod Editeur SA (“Dunod™), is a French-based company It does business in the
publishing of books principally universitary textbooks, as well as various books on education,
in the French language. Dunod is a subsidiary of Hachette Livte SA, the patent company of a
multinational group having many Eutopean publishing subsidiaries. As a parent company,
Hachette Livre SA is also filing objections to the Proposed Settlement

4. Dunod has not opted-out and is thus a member of the Publisher Sub-Class
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3. As a [uropean publisher, Dunod objects to the Proposed Settlement and stenuously urges
the Coutt to reject it due to the significant unfair and inequitable eftects that it will have on
all non-US Authots and Publishers’ The Proposed Settlement is purely and simply
unacceptable from the point of view of a Furopean publisher.

6. As a European publisher, Dunod has ten material objections to the Proposed Settlement.
None of these objections concern the proposed indemnification (exuemely marginal, on a
per-book basis) for the injury caused by Google for past unauthonized digital copying” of
some ten million works in print’, of which approximately half have been generally estimated
{including by Google itself in vatious public declaratons) to be works published in languages
other than English

7. The bulk of the 134-page Settlement Agreement (334 pages with the appendices) is directed
to establishing a complex commercial artangement, potentially affecting millions of
copytighted wotks and the owners of the intellectually property rights in those works on a
worldwide scale. Among other things, the Settlement Agreement provides for the
establishment and chaster of the “Book Right Registry” (Article VI), outlines the role of
Google’s libtary partners in the commercial venture (Article VII), addresses secutity lssues
related to the commercial venture (Article VIII), adopts a protocol for the resolution of
disputes arising between parties to the commercial atrangement (Article IX), and sets out the
economic tetms for Google’s use of class member’s intellectual property (Article IV). Several
“Attachments” to the Settlement Agreement provide additional details relevant to the
proposed commercial atrangement, including Attachment A (“Procedures Governing Author
Sub-Class -and Publisher Sub-Class Under the Settlement Agreement”). As a Furopean
publisher, Dunod is obliged to object to many of these provisions of the Proposed
Settlement with the utmost conviction.

8. Indeed, as a Futopean publisher, Dunod objects to the Proposed Settlement in that it would
be a predominantly commercial transaction having a worldwide scope. The “contract”
undertlying the commercial transaction is not being detetmined through market forces but
through US laws and the US judicial system, to the exclusion of all other laws and judicial
systems throughout the world Such commercial transaction would result in a sweeping
transfer of rights from current rights ownets wotldwide to Google As part of this transfer of
rights to Google, the Proposed Settlement would preclude class members from suing Google
and its partners for the array of uses of authors’ wotks permitted by the Proposed
Agreement, thereby releasing Google and others from liability for fusure conduct which would
otherwise constitute copyright / droit d’antenr infringement. This part of the Proposed
Settlement is fundamentally a comumnercial transaction having unprecedented effects on
Authors and Publishers worldwide which the settling parties ate impropetly attempting to

In this letter, capitalized rexms deriving from the Proposed Settlement shall have the same meaning as that used in the
Proposed Settlement.
2 Copying was perhaps facilitated and agreed to by libraries but unauthorized by copyright / drit dantenr holders
pymng pernap g 0 D3 Y copyrig
Thus, copying by Google was legally unauthorized
3 Cf Informadon Week, Googlh Readies Its Book Business, (July 30, 2009) (“To date Google has scanned over 10 mitlion

books, including 1.5 million public domain bocks”); Google 2008 Annual Report {“Today, we aze able to search the
full text of almost 10 million books™)
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9.

10.

11.

impose through the judicial process and the procedural device of class acdons as ser forth in
Rule 23 of the Federal Rules of Civil Procedute, rather than through the normal commercial
process of negotiaton and informed consent

As stated above, Dunod’s objections to the Proposed Settlement derive exclusively from the
illegal, unfair and inequitable effects that said Proposed Settlement will have on it as a
European publisher. An American publisher would not be concetned by the objections of
Dunod. Indeed, one of the stiiking features of the Proposed Setdement is that it is predicated
on the implicic premise that, since it is a US-negotiated settlement between US-based
plaintiffs and a US based compaay, that the Class itself is a US-class only. As shown below,
this is far from the truth. All Authors and Publishers worldwide ate potentially members of
the Class.

As a Furopean pubbsher, Dunod sets out below its ten fundamental and material objectons
to the Proposed Settlement:

0] The negotiations leading to the proposed settlement and the proposed settlement
itselt do not take into account non-US interests;

(i) The proposed settlement has not been the subject of sufficient notice to non-US
Rightsholders;

i)  The proposed settlement violates the Bern Convention;

(v)  The proposed settlement is incompatible with French and continental European
principles of droit d'amtentr / author’s rights;

&) The provisions of the proposed settlement on “out of ptint” works would cause

Dunod to violate contracts under French law;
(vi)  The dispute resolution mechanismn is unfair to non-US Rightsholders;

(vii) ~ The ptoposed setdement violates Article 81 EC and is thus automatically null and

(vi)  The proposed settlement constitutes 050 fafo an abuse by Google of its dominant
matket position and thus a violation of Atticle 82 EC;

(i)  The concept of “commercial availability” used in the Proposed Settlement does not
take into account non-US Rightsholders;

(x) The proposed Book Rights Registry is unfair to non-US Rightsholders.

\

THE NEGOTIATIONS LEADING 1O THE PROPOSED SETTLEMENT AND
THE PROPOSED SETTLEMENT ITSELF DO NOT TAKE INTO ACCOUNT
NON-US INTERESTS

Rule 23 (“Class Actions”) of the Federal Rules of Civil Procedute states that a class action
may be maintained only if “the claims or defenses of the representative parties are typual of the Jaines o1
defenses of the dais (. )7,
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[he Proposed Sertlement does not comply with Rule 23 in that it totally ignores the speatfic
features of non-US Righrsholders [t 1s obvious rhac the Proposed Sertlement will have an
impact on non-US Rightsholders The commercial tatent deriving from the Proposed
Sertlement is to grant to Google the exwemely valuable tight to exploit digitally, and in
perpeniity, every non-public domain Book ot Insert published before fanuary 5, 2009 as
made available virtually anywhere in the world.

Pursuant to 1ts Articles 1.38 and 1.42, the Proposed Settlement purports to bind all persons
and entities that, as of January 5, 2009, own a “US Copyiight Interest” in one or more Books
ot [nsetts The key point is that persons owning a “US Copyright Interest” are not limited to
American rightsholders or even foreign rightsholders who have published wotks in the US
To the contrary, anyone who has ever published, authored or translated 2 Book or Insett in
any country having “copytight relations” with the US undet the Berne Convention is likely to
own a “US Copyrght Interest” and to thus be included in the Settlement Class®  As the
Notice itself states at page 5:

“If you are rightsholder who is a national of, or is othenwise located in, a conntry other than
the United States, you are likely to onn a US copyright interest if (a) your Book was
published in the United States, or (b) your Book was not published in the United $tates,
but your country has copyright relations with the United States becanse it is a member of
the Berne Convention . You should assume that you own a US capyright interest in your
Book, untess you are certan that you Book was published in, and that you reside and are
Ipcated in, one of the few sountries that have not buad or do net now have copyright relations
with the United Statey ”

The automatic impact of Articles 3.1 (2) and 116 of the Proposed Settlement, when
combined, to non-US Authors and Publishers who, having failed to opt-out will have been
deemed to have opted-in, is obviously unfair in practical terms. Indeed, under the Proposed
Settlement, Google could obtain a Book in any European language from any source and
digitize it as long as there is 2 “US Copyright Interest” of said Book and the opt-out option
has not been exercised This is a totally unprecedented use of the US class action mechanism
to modify the rights of persons who ate not notmally subject to US law. Indeed, in normal
circumstances, a European publisher would have no reason to believe that he should be
concerned by the US legal system in publishing a book in France, Spain or Fngland (to
mention several non-US matkets in which Dunod has a leading role}. Dunod is 2 Eutopean
Publisher and Dunod ’s economic model would be greatly affected by the fact that Google
would be able to sell digitized French, Spanish ot English versions of its Books online to
anyone in the entire world. In the same way, a FEuropean publisher could grant a licence to a
US publisher for an Fnglish language version of 2 book in the US. The work would be made
available in the US with the authorization of the original Eutopean publishet, the work’s US
copyright owner. Yet it may not have been the initial intention of the European publisher —
who is totally outside of the US legal system - to grant any rights whatsoever to Google in
connection with the wortk and to have Google selling digitized versions of its Books online

* 1t is Dunod’s understanding that, as of March 2009, the United States had copyright relations with approximately

179 of the 194 countries existing in the world today.
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Ihe examples of this fundamenrally unfair use of US legal mechanisms which would result
from the Proposed Settlement are virwally endless The wue effect of the Proposed
Setdement would be to impose a commercial arrangement on all non-US Authots and
Publishers worldwide having — it would appear — any nexus whatsoever with 2 “US Copyright
Interest”

Although approximately half of the scanned works subject to the Proposed Settlement are
non-US works, no specific consideration was given to non-US Authors and Publishers in the
negotiatons of the Proposed Settlement. Yer, the Proposed Settlement purports to do much
more than indemnify members of the class for past injury. Tts true significance lies in the fact
that it purports to set out rules for the future years governing marketing and sale of Books
published before January 5, 2009, including the ten million works already digitized, and this
on a perpetual basis

To the best knowledge of Dunod, the representatives of the two sub-classes having
negotiated the Proposed Settlement are all US Authors and Publishers. The attorneys
appointed to represent the two sub-classes are attorneys admitted to practice in the United
States only. None of them can be deemed to adequately represent non-US Rightsholders
Indeed, the Class representatives and Class Counsel have totally distegarded the rights and
interests of non-US Rightsholders

The order of November 17, 2008 granting preliminary settlement approval is defective in that
it does not take into account any of the specific charactetistics or constraints of non-US
Rightsholdets who would be members of the Class and which totally distinguish them from
US Rightsholdets. Dunod ’s own research into US law leads it to believe that the apptoval of
a mass worldwide class having so many disparate non-US elements to be contrary 1o the
Supreme Court’s holding in Awuhen Producti, Inc. » Wandser, 521 U'S 591, SCt. 2231, 138
LEd2d 689 (1997) In that case, the Court found that the proposed class was not
“sufficiently cohesive”. Although all membets of the class shared experence of asbestos
exposure, this did not meet the predominance requitement under Rule 23 (b)(3) in fact, there
were many individual issues and many categories of persons who were exposed and injuted
or exposed but not yet injured The supposed class was too “sprawling” to meet the Rule 23
tequirement.

This fundamental failure of the Proposed Settlement constitutes, in and of itself, sufficient
cause for the Court to outright reject it.

THE PROPOSED SETTLEMENT HAS NOT BEEN THE SUBJECT OF
SUFFICIENT NOTICE TO NON-US RIGHTSHOLDERS

The Proposed Settlement would impose a commescial arrangement upon Dunod, due to the
fact that Dunod has not opted out. The Proposed Settlement constitute in reality a
commercial contract. Nonetheless, this complex contract of 334 pages (including the
appendices) was never translated into the wotld’s ptincipal foreign languages for the benefit
of Dunod 2nd other non-US Rightsholders.
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Dunod also objects that a significant numbert of non-US Rightsholders will not have received
effective notice of the pending class acton as it is acknowledged in the Notice that: “# #
expected that a sisable portion of the Seitlement Cluss will comsest of heirs, swwcessors and a 1gieas’”

Simple knowledge of the Notice is radically insufficient for non-US Righrsholdets. Anyone
wanting to fully comprehend the scope of the proposed commercial arrangement must read
the Proposed Setdement itself’ Indeed, the Notice expressly cautions that it “u onky a supmary
of the Settlemient Agreement and your rights. You are enconraged fo review the complete Settlemsent Agreement
carefully”  The Notice exptessly directs the reader to the Proposed Settlement, on virtually
every page, on at least 24 separate occasions and with respect to a myriad of different
settlement provisions, including significant provisions relating to, infer ahia, the scope of a
Rightsholder’s release, “Author-Publisher” procedures, Rightsholder’s rights, Google’s
obligations, limifations on Google’s use of the co-called Research Corpus, and definition of
the key terms.

Moreover, it is not reasonable to assume that the Notice will have reached a sufficiently
sizeable portion of non-US Authors and Publishers  Given this fact, it is unfair that,
unknowingly, they may be “bound by all determnations and yudgments in this case relating o the
Proposed Settlensent, whether favorable or nnfavorabl?’ (sf otder of November 17, 2008). The Court
should also admit that even if validly notified, a non-US Author or publisher may not be
familiar with the patticularitics of US procedural rules and more generally of US class action
procedures. Such class action procedutes constitute a specific feature of the US legal system.
On a wotldwide basis, almost all other legal systems do not have a class actions mechanism in
any way comparable to the US system. Dunod considers that the full undetstanding of the
opt-out option by any non-US Author or Publisher should be considered as a fundamental
right which cannot be properly exercised under the terms of the Proposed Settlement. This
is extremely important to the extent that the Proposed Settlement purpoits not only to
(tather modestly) indemnify past injury but, fas more importantly, govern future commercial
relationships having a value of billions of United States dollars, and this without any
limitation of time.

The Court should reasonably assume that the overwhelming majority of non-US Authors and
a very significant number of non-US Publishers will not fully appreciate what the opt-out
option entails. It is not reasonable for the Court to act as if any non-US Authot or Publisher
should be compelled to know the English language, to be specifically familiar with Ametican
legal concepts including the class action mechanism and to have retained US counsel to be
appropriately advised in this instance. For example, non-US Authors and Publishers have
been told by counsel of the parties to the class action that the Proposed Settlement
authorizes Google to make use of their copyright interests solely in the United States This
statement give false comfort, it is perfectly ambiguous and is subject to interpretation, given
that no territory is expressly defined in the Proposed Settlement In reality, the commercial
relationships created by the Proposed Settlement will have a worldwide scope However, it
may be contested whether Rule 23 — which the Proposed Settlement must comply with —
may be used as a tool to create a commercial arrangement which produces effects on non-US
Authors and Publishers on a worldwide basis.




o]
u

111,

26.

28.

29.

1v.

30.

Duaod  has reviewed a copy of the French translation of the Notice It is full of glanng
translation errors and false statements, too numerous to mention. One need read no further
than page 2 of the tansiation to find such fundamental errors. The French translation states,
“To partcipate in the Transaction, you must complete a request form™ (“Pour partuiper au
Reéglement, vous devez remplir le Fornanlaive de demande”) This is not only false, as a statement, it
totally misrepresents the opt-out nature of the Proposed Setdement. Translation errors bave
made some parts of the French version of the Notice totally unintelligible

THE PROPOSED SETTLEMENT VIOLATES THE BERNE CONVENTION

Ihe Proposed Settlement, which seeks to upend the fundamental rights of non-US
Rightholders to control the exploitaion of their works, contravenes the US’s treaty
obligations under the Berne Convention for the Protection of Literary and Artistic Works, of
September 9, 1986, as amended (“Berne Convention™). If approved, the Proposed Settlement
would (1) grant Google automatic rights to exploit digitally millions of Books and Inserts
found throughout the world without requiring Google to obtain any authozization from non-
US Rightsholders and (iiy require any non-US Rightsholder to go through an extremely
complex and burdensome and largely unworkable procedure simply to exercise a watered-

down contractual right to halt such use.

Such unprecedented usurpation of the rights owned by non-US Rightholders violates the
Berne Convention’s most fundamental provisions, including its protection of copytight /
droit dnnterr owners’ exclusive rights and the prohibition against imposing formalides that
would impair the exercise of those rights

Article 9 (1) of the Betne Convention provides that the author of a work has the sole and

exclusive right to authotize its reproduction. However, the commercial arrangement of the
Proposed Settlement grants to Google an cffective “license” to exercise these rights, in a way
incompatible with the said Article 9 (1).

Finally, some procedures set out in the Proposed Settlement run contrary to fundamental
principles of the Berne Convention. The Pioposed Settlement, although it allows the
removal of Books by the Author and/or Publisher from the Google database, burdens
Rightholders with a seties of steps and formalities to undergo in order to remove their books
from Display that ate contrary to the principles of the Betne Convention which provide for
an enjoyment of authorship rights with no added formalities.

THE PROPOSED SETTLEMENT IS INCOMPATIBLE WITH FRENCH AND
CONTINENTAL EUROPEAN PRINCIPLES OF DROIT D’AUTEUR [/
AUTHOR’S RIGHTS

Dunod objects to the Proposed Settlement in that it is totally incompatible with the legal
framework within which it publishes in France and the rest of Continental Europe, based
upon principles of dwit dantenr / author’s rights. It is uncontested that the Continental
Eutopean conception of droif d’antenr is substantally different from the meaning of copyright
withia the US meaning of the term
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As a publisher headquarteted in France, Dunod’s practice of the publishing business is
anchorted in French law.

French law on drvit dautern grants to an author exclusive rights over his work, which results in
a monopoly on the works use, publication and reproduction As stated in Ardicle L. 111-1 of
the Freach Intellectual Property Code:

“Uhe author of an original work (aeusre de Lesprat) shall enjoy, by the simple ait
of ats creation, an exelusive right of intangible property which is enforceable against

veryoie

This right includes components of an intellectnal and legal nature, as well as a
patrimonial nature, which are sef out in Books 1 and 3 of the present Code

The existence or creation of a contyact fir the hive of a work or of services by an

anthor of an origmal work shall not give rise to any derogation from the enjoyment
; e N ~ e 73

of the right recognised wn the Jirst paragraph.

French law futther provides that any publicaton or reproduction whatsoever of a protected
wotk or part thereof without the authotization of the author is illegal. These are no
exceptions such as “fair use” to this fundamental principle under French law

The right to publish or reproduce a wotk can only be transferted on a work-by-work basis,
and the means of publication or reproduction must be specified specifically by contract (type
of media and network, territory, language, etc.),

Dunod, as a French and European publisher is obliged to teject a Settlement Agreement
which — as a tesult of the sweeping license granted to Google — deprives it of its fundamental
rights under French law, as a holder of tights assigned to it by its authots, to authotize o1
prohibit the publication or teproduction of works undet the terms of the law applicable to it
when it publishes in France, which is French law.

French law, as well as many other non-US laws based upon drowr d'autenr | author’s rights
includes provisions which protect the “moral rights” (droit moral) of authors. Under this
fundamental principle, an author holds an inalienable right by which he may in all cases
requite that publication or teproduction of a wotk be stopped and that the wotk be
withdrawn from commerce in cases in which he believes that use of the work is not as
intended. This fundamental principle is unknown in US copyright The Proposed Settlemnent
violates such absolute right.

In the French original: « L auteur d'une cuvre de lesprit jouit sur ceite auvre, du seul fait de sa création, d'un
droit de propriéeé incorporelle exclusif et opposable d tous (suite bas de page 6)

Ce droit comporte des attyibuds d'ordre intellectuel et moral ainsi que des attributs d’ordre patrimonial, qui sont
déterminés par les livves ler et TH du présent code

L’existence ou la conclusion d’un contrat de louage d’ouvrage ou de service par 'auteur d une cuvre de
Desprit n'emporte aucune dérogation & la jouissance du droit veconnn por 'alinéa ler »

-8
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Finally, it should be cmpingizcd that the Proposed Scttle;ment includes potential temedies
ostensibly intended to allow for some protection 1o noa-US Rightsholders but which are in
reality comple‘\, burdensome and ultimately unworkable, F or instance, 1n order to direct
Google not to use their works, members of the Publisher Sub-Class must submic a lengthy, 8-
page Claim Form, which directs them to read the 29-page Notice and requires them to: (1)
indivicually “claim” each one of their Book and Inserts; (2) provide detailed information
about each work (including each author, co-author and contributot, imptint, whether the
publisher owns wotldwide rights to the work and rights to all of the pictorial works within
the work); (3) find each wotk on the Books Database; (4) determine whether Google has
classified such wotk as Commercially Available; (5) inform Google if they agree wnh such
determination {even though the Settlement defines Commerdially Available vaguely); (6}
provide a description of each Insert; (7) determine if they are Confident or Highly Confident
that their works have not reverted o an author, and (8) certify a number of matters, including
that the use of any Insert claimed required publisher’s permission and publisher did not give
petmission for their online use after june 1, 2003, This is totally unwotl«lh for non- US
Rightsholders as a system and justfies in and of itself the rejectdon of the Proposed
Settlement.

THE PROVISIONS OF THE PROPOSED SETTLEMENT ON “OUT OF
PRINT” WORKS WOULD CAUSE DUNOD TO VIOLATE CONTRACTS
UNDER FRENCH LAW

The Proposed Settlement allows Authors to maintain control once out of print Books In the
event of disagreement between an Author and Publisher concetning categorization of an
individual Book as out of print, the matter is adjudicated by the Registry in conformity with a
procedure based upon American legal concepts.

Under French law, where an authot has assigned publication/reproduction iights to a
publisher by contract, the publisher remains the holder of the rights for as long as the
contract remains in force. This situation is not modified by the fact that a book may be
categotized as “out of puint”. In other wotds, as a general rule, the publisher, as assignee,
temains holder of the assigned rights unless the author has complied with a procedure
defined by statute to terrninate the contract

Finally, disputes between French publishers and their authors are subject to French law The
dispute resolution procedure set out in Appendix A to the Proposed Settlement may
contravene the contractual obligations of the patties under French law A decision by the
Registry under the piocedure set out in Appendix A of the Proposed Settlement would
probably not be enforceable in France.



Vi, THE DISPUTE RESOLUTION MECHANISM IS UNEAIR TO NON-US
RIGHTSHOLDERS

41. Should a dispute atse in congection with any alleged non-performance by Google and any
participating library, any non-US Author or Publisher shall be subject to arbitration, in New
York, under the rules of the American Arbitration Associaton (AAA), which arbitration shall
be non appealable.  Application of the atbitration clause set out in Asticle 93 of the
Proposed Settdement to all non-US Authors and Publishers, who would not have expressly
opted out, is highly objectionable, given the imposition of mandatory jurisdiction and the
costs which would be incurzed by non-US Authots and Publishers in engaging any litigation
under the Proposed Settlement in the United States only.

VII. THE PROPOSED SETTLEMENT VIOLATES ARTICLE 81 EC AND 1S THUS
AUTOMATICALLY NULL AND VOID WITHIN THE TERRITORY OF THE

EUROPEAN UNION
42. The commercial atrangement put into place by the Proposed Settlement does not, in any
way, prevent (Google from selling digitized versions of Books to customers in the entire :
. |
wotld®
!
43, As sale of the Books would involve cootdinated efforts, including on pricing, between '

Google — which will immediately obtain a dominant matket position wotldwide through the
Settlement Agreement — and Publishers, one may validly ask whether competition will be
distorted on the worldwide market deriving from the Proposed Settlement. Pursuant to press
teports, the Proposed Settlement has raised a numbet of antitiust issues in the United States
However, the relevant markets are wotldwide. This means that not only US andrtrust law
would apply to the Proposed Settlement, but also the antitrust rules of other jurisdictions,
including the EU. The Proposed Settlement infringes Asticle 81 (1) of the EC Treaty. As a
result, pursuant to Article 81 (2) EC, it is automatically null and void within the tegritory of
the BEU and Google and the Publishers may be subject to substantial fines for violation of
El law. Dunod objects to a settlement which it considers to be null and void in the EU and
which could potentially expose it and other Publishers as to enforcement action by the
Eutopean Commission or other European enforcement agencies as well as civil lawsuits
before the courts In this respect, pursuant to Article 81 of the EC Treaty (“Article 81 EC™),
“All agreements between undertakings, decisions by associations of undettakings and
concerted practices which may affect trade between Member States and which have as their
object or effect the prevention, restriction or distortion of competition” in the Eutopean
Union are ptohibited (unless they have a compensatory economic justification meeting the
statutory exemption criteria set out in Article 81(3) EC). Pursuant to Atticle 81(2) EC, any
such restrictive agreements are automatically null and void.

% Article 10 2[b] on Releases does not in any way forbid Google from copying (including by digitizing), displaying,
transmitting or distributing a Book outside of the United States That article only concerns the cases in which the
Releases granted to Google would be effective or not effective

- 10 -
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The antdwust implications of the Proposed Settlement are both extremely novel and complex
The violation of Artcle 81 EC stems principally from the fact that the Proposed Sertlement
@) will include as parties thereto a vast number of competing entetprises {(“undertakings™)
and (1) sets out an agreed-to pricing mechanism, which will allow for prices to be set, in
many cases, not by market torces bur rather according ro collectively 1greed o prcing
methods. In particular, the default method of setdement controlled price n consumer
purchases as set out in Article 4 2 (b} (1), by which consumer prices will be “determined by an
algorithm (the “Pricing Algorithm”) that Google will design to find the optmal such price
for each Book” appears, at fist view, to be contraty to Article 81 (1) EC. In additdon, the
setung of “Instimational subscriptions” under Article 4.1 (a) (1) may also be consideted, at first
view, as contrary to Article 81 (1) EC.

The Google pricing mechanism allows for publishers to agree upon Google setting prices
between their competing products. The Proposed Settlement will stymie competitive pricing
of electronic books. Given that unified pricing results from an agreement, Dunod believes
that said mechanism constitutes a covenant restrictive of competition contrary to Article 81
EC. Ifitis contrary to Article 81 EC, it is automatcally null and void under EU law

THE PROPOSED SETTLEMENT CONSTITUTES IPSO FACIO AN ABUSE
BY GOOGLE OF ITS DOMINANT MARKET POSITION AND THUS A
VIOLATION OF ARTICLE 82 EC

Pursuant to Article 82 of the EC Treaty, “Auy abuse by one or more underiakings of a domninant
posifion within the [European Union] or in a substantiol part of it shall be probibited (. ) insgfar as it /fz@
affect trade between the Member States”

[n this respect, the Ptoposed Settlement would appear to cteate and protect a de faelo
monopoly or quasi monopoly in the broad matket for digital books on worldwide markets
Even if competitors of Google were to enter the market and compete head-on with Google
(highly uanlikely, given Google’s current first mover advantage and headstart to market
suptermnacy through previous chgm/mg of seven million \vofks) there is evety reason to
believe that Google would be in a position to maintain monopoly power on worldwide
markets. In ITT Promedial Commission, the European Coutt of First Instance tuled that an
undertaking in a dominant position could abuse of that dominaat position by simply entering
into a contract, even where such contract would be perfectly valid to enter into for an
undertaking which was not in a dominant position.

The mere fact that Google were to enter into the Proposed Settlement could constitute, at
first view and in conformity with the above-cired case law, a violation of Article 82 EC, since
Google would create or reinforce a dominant market position on worldwide markets not
through market forces but through contract. For this reason, we believe that a competition
enforcement authority or a coutt would see in the Proposed Settlement a contractual means
for Google to reinforce - indeed ensure -- its dominant matket position, in a way conttary to

Article 82 EC.

European Court of First lastance, Case T-111/96, ITT Promedia NV v Commission, July 17, 1998, {1998] ECR II-
(2937
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52.

53.

THE CONCEPT OF “COMMERCIAL AVAILABILITY” USED IN THE
PROPOSED SETTLEMENT DOES NOT TAKE INTO ACCOUNT NON-US
RIGHTSHOLDERS

Dunod objects to the fundamental concept of “Commercial Availability” at the hearr of the
Proposed Settlement, which does not fairly and equitably take into account the interests of
non-US Rightsholders.

Pursuant to Article 1.28 of the Proposed Setdlement “Commerciaily available means, mth respet to
@ Book, that ihe Rightstnlder of such Book, or smb Rightsholder’s designated agent is, at the time in
question, offerng the Book (other than as derived from a Library Scan) for sale throngh one or more then-
cuustonzary channeli of trade in the United Srates”

The Proposed Settlement, which sets no parameters tegarding these channels of trade, thus
grants Google wide discredon to igrore a book’s “Commercial Availability” in a non-US
jurisdiction or through a non-US website, opening the door for disparate treatment of non-
US Rightsholders. If a US Author is commercially distiibuting his wotk in his home countty
— the United States — and nowhere else, then Google will have limired exploitation rights over
that wotk under the Proposed Settlement Yet, if a French author is commercially distributing
his wotk in France and nowhere else, including through a foreign on internet site accessible
by US citizens, then Google can deem such wotk not Commercially Available and thus
obtain radically expanded exploitadon rights over that work. As result of the above
definition, non-US Rightsholders who actively exploit their Books in their own country will
be deprived of the protection afforded to similarly-situated US Rightsholders under the
Proposed Settdement, seriously prejudicing theit rights vis-d-vis US Rightsholders.

In general terms, the concept of Commetcial Availability does not take into account the
rights of non-US Authors and Publishets, under othet laws and other economic and trade
realiies:

¢ it reflects a too narrow conception of channels of trade;

* it does not provide for an impattial determination of the Commercial Availability of a
work written and published outside the United States, and thus grants an unchecked
power to Google to decide on the Display Use of such work.

Under the commercial arrangement of the Proposed Settlemnent, US customers may purchase
Books from Eutopean online retailers Indeed, US buyers often rely on specialized vendors
based in the country of publication of the books they are interested in. Many works
effectively sold in this way would not be considered as Commercially Available under the
Proposed Setdernent. As a European publisher, Dunod estimates that, under the Proposed
Settlement, three-quartets of FEuropean books, on average, would be curtently considered as
non-commercially available Such proportion is totally unrealistic given the reality of e-
commerce, in patticulat. Many tests conducted through the database currently used by
Google have demonstrated that even books that are in the current Futopean best seller lists
would be consideted as not Commercially Available under this definition, although US
consumers can buy them casily via Internet.
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58.

Article 3.2 (d) (i) of the Proposed Scttlement states: “Gaogle shall deternune whether a Book 1

Commeraally Available or not Commuercially Avatlable based on an analys of multple third-party
databases as well as an analysis of the Book’s refail avarlability based on information that 15 publicly

available oi the Intornet”

The Proposed Setdement does not provide sufficient guarantee that the analysis finally
retained by Google will be impartial and reasonably meet non-US Authots” and Publishers’
1nrerests.

No reasonable possibility is afforded to non-US Rightsholders to assess ot venfy that
Google’s determination is in compliance with the provisions of the Proposed Settlement
Under the cutrent format, Rightsholders will be obliged to verify — for every single Book ~
whether Google’s determination is cottect, so as to avoid suffedng damage as a result of
wrong determination. Itis unreasonable to expect that a Furopean Publishet such as Dunod
would have to go through all available database references to verify the corrections of
Google’s determinations. This would necessatily create unjustifiable costs for them and
result in preventing them de facto from exercising their rights under the Proposed Settlement.

Under Article 3.2 (d) (i) which refets to “shird party databases” and to “information that is pudlich
available on the Internes”, Google has no obligation to provide any mformation whatsoever
about third-party databases or publicly available information it will have used for deciding to
make Display Uses of a book it will have determined to be out of ptint. The quality of the
databases used by Google is obviously critical for the rights of the Rightsholdets to be fully
protected. This is a pardcularly sensitive issue, even mote so in case of conflicting databases
or information about a book It is commercially unacceptable to a European publisher such
as Dunod

Under the current Proposed Settlement, Google does not have to provide a full list of
digitized Books. Non-US Rightsholders will thus be obliged to constantly search through a
100 million records database to find the seven million references tagged as “digitized”.
Technically speaking, it would be extremely difficult for publishets and individual authors, to
use the databases and to monitor Google’s use of their Books.

This ptoblem is compounded by the fact that Google uses deficient and unreliable databases
from the point of view of non-US Rightsholders At present, the databases used by Google
are deficient and unreliable for a numbet of reasons including, nser alia:

. Some records show wrong identifiers,

. The same publisher has different names in different records,

. Some recotds show wrong publishers,

. The same conttibutor may have different names in different records,

. Some tecords show wrong contributors,

. Some records show wrong titles or year of publication,

J Some records show wrong information about availability status (in print)
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61,

62,

63.

64.

® Some records show missing information about title, contributor, year of publicadon,
efc.
° Some works, such as journals, which aze not part of the settlement are included in the

darabase

THE PROPOSED ROOK RIGHTS REGISTRY IS UNFAIR TO NON-US

2 4s& < kA

RIGHTSHOLDERS

Article 6.2(b) of the Proposed Settlement establishes that the Book Rights Registry will be
“organized o a bases that allows the Registry, among other things to (1) represent the interest of Rightsholders
wn counection with this setthment Agreement.  The Registry mill have equal representation of the Auihor
Sub-Class and the Publisher Sub-Class on its Board of Directors..”

Although apptoximately half of the ten million works digitized by Google ate non-US works,
non-US Rightsholdets would be denied any specific representation to represent their own
specific interests as distinct from US Rightsholders.

Finally, Dunod sttenuously objects to the fact that the Registry be entitled under
Article 6 2 (b) of the Proposed Settlement to “leense Reghtsholders’ US copyrights to third party”,
even if it is to the extent “pemmtied by law/’. The granting of such right is unacceptable. The
reference to the legality of such right provides no protection whatsoever to non-US
Rightsholders, since it does not specify which law is concerned and could be interpreted as
meaning US law only '

This letter sets out a series of ten fundamental objections from the point of view of a
European Publisher. It is necessatly not limitative Indeed, the Proposed Settlement is
infinitely complex for a non-US Rightsholder. It is very difficult to understand in its entirety

Dunod objects to the statement contained in paragraph 22 of the Notice pursuant to which
Class Counsel, as defined in the Notice, is prepared to fairly represent its interests of the
entire Class, and thus implicitly the specific intetests of all non-US Authors and Publishers.
There is no indication that Class Counsel has taken into account any of the specific features
of non-US Authors and Publishers as desctibed in this letter.
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CONCLUSION

For each of the foregoing reasons, Dunod tespectfully requests that this Court reject the Proposed
Setdement and/ ot decline to certify the class with regard to non-US Rightsholders.

Respectiylly submitred,
i U

Nathalie Jouven
Chief Executve Officer, Dunod Editeur SA

COPY TO:

Counsel for the Author Sub-Class

Michael | Boni, Esq.
Joanne Zack, Esq
Joshua Sayder, Fsq

Boni & Zack L1C

15 St Asaphs Road

Bala Cynwyd, PA 19004
United States of America

bookclaims{@bonizack.com

Counsel for the Publisher Sub-Class

Jeffrey P. Cunard, Esq
Bruce P Keller, Fsq.
Debevoise & Plimpton LLP
919 Third Avenue

New York, NY 10022
United States of Ametrica

Counsel for Google

Datalyn] Durie, Esq.

Joseph C Gratz, Esq

Durie Tangri Lemiey Roberts & Kent LLP
332 Pine Street, Suite 200

San Francisco, CA 94104

United States of America
bookchiims@durietangri.com
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