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I have objections to the google book settlement after the communications with the
administrator of the settlement. I require modifications the settlement or just

repealing it.
Summary of concerns

1. The Berne Convention
The settlement violates the Berne Convention because it's a “formality” which the

convention prohibits.

2. Doubtful commitment Japanese works are protected as well as English works
It doesn’t seem that the Counsel has enough quality and capacity to handle claims

from Japanese copyright holders in my experience with the Counsel.

3. Security of the Book Rights Registry
It’'s quite easy to control illegally The Book Right Registry. Authors (copyright
holders) are required to keep watching the registry to protect their rights although

many of (Japanese) authors are not aware of the registry.
Summary of requirements

1. Cover only the U.S. books unless having explicit applications
According to the Berne Convention (Article 5 (1)), the settlement may cover only the
U.S. books. The settlement may accept explicit applications from foreign countries.
Please remember all authors have to submit applications to get benefits from the

settlement.

2. Limit the safe harbor_rule
To make the Counsel have response to treat claims in reasonable time, they should

have some penalty if they can’t do their duty, e.g., US$10 for each one business day
delay.

3. Otherwise, just take down the settlement
In fact, the settlement makes every author has some task to protect their works.

They might be required to spend more if the registry would be violated.



Concerns

1. The Berne Convention

According to the Berne Convention, Article 5 (2), “The enjoyment and the exercise of
these rights shall not be subject to any formality". The settlement, however, requires
an formality to protect copyrights, obviously. The Counsel didn't admit the Book
Rights as a formality. The Counsel answered as the following (Appendix L, p.A-37);

It is not. It is a non-profit organization representing authors and publishers in the
settlement {as well as in connection with potential licenses with competitors of
Google)...

However, it doesn’t matter whether a formality is_based on non-profit organization or

non-exclusive. For example, copyright holders in the U.S. are required to contain
copyright notice to protect their works until 1988. The Berne Convention, on the other
hand, provided for copyright protection for a single term based on the life of the author,
and did not require registration or the inclusion of a copyright notice to appeal the

copyright existence. Copyright holders are no longer required to contain any ngtice

after the U.S. participation in the Berne Convention in 1989. Obviously, the Book

Rights Registry is a formality which is prohibited by the Berne convention.

In fact, there will be serious problem if the copyright protection depends on a formality
because copyrights of works might not be protected if copyright holders are not aware of

the formality. The notice of the settlement was published just once on newspapers.
Some paper/online media took up this topic though. It seems most Japanese copyright
holders still are not aware of the settlement or don’t understand the settlement

correctly.

The Counsel answered repeatedly that copyright holders can protect their works as they
wish. In other words, copyright holders need to maintain the registry to protect their

works.

*The Berne convention
http//www.wipo.int/treaties/en/ip/bernefirtdocs wo001.html



*Note:
There are popular formalities or similar mechanism on Internet although the Counsel

didn’t mention.

a) robots.txt
Search Engines avoid to copy the content if “robots.txt” disable it. However, it can
be fair because the mechanism of “robots.txt” is very famous to web site creators,

especially business people.

Mr. Alexander Macgillivray, Google associate general counsel, said the following;
“*Even though the Copyright Act does not grant a copyright owner a veto over such
uses, it is our policy to allow any rightsholder, in this case newspaper or wire service,
to remove their content from our index...”

(Source: CNet, http://news.cnet.com/8301-1023 3-10213903-93.html)

b) notice & take down
It looks a formality but it is not. The rule protects a provider from illegal upload by

other people besides a provider.



2. Doubtful commitment Japanese works are protected as well as English works
Actually, there are many evidences that Japanese copyright holders worry about the

fairness after the communications with the Counsel.

2 (a) Translation quality of the settlement web site

The Japanese translation of the settlement website
(http://www.googlebooksettlement.com/r/home?hl=ja) is terrible and not maintained
well. For example, I told a serious mistake in March 1, 2009 (Appendix A, p.A-4).

When you download an spreadsheet stored book information, there is a field which titled as
the following;

BETFHERAIERSINTOSEF -O0TIE, FIBELTOFTH?
(*literal translation: Do you settle the book currently designated as "Commercially
Available"?)

This 15 very non-sense in Japanese but you will find the following text in English
spreadsheet;

Is the book currently designated as "Commercially Available” under the Settlement?
It should be translated to “FISE/- X T T, COMF L THELIERASIATNET 1?7 This

8 very important section to designate the status of books, "In-Print" or "QOut-of Print".
Many people might understand this section as “Do you settle?” Its terrible mistake.

The Counsel haan't figzed the serious mistake vet although I told them 5 months ago.

In fact, the communication with the Counsel was NOT quite comfortable because the

Japanese are not translated. They should answer in 2 business days according to
answering machine. However, I needed to wait for 10+ days to have answers to the
first questions. Sometimes, they won't answer until 1 send the questions in English.
Therefore, I strongly doubt their quality and capacity to treat claims from Japanese
copyright holders. (Please see the appendix for the details)

2 (b) The agreement is only written in English only

The settlement agreement is written in English although the google book settlement
website is translated in Japanese (whatever the quality is).

The settlement makes copyright holders require to register and update information at
The Book Rights Registry to protect their works (whatever the registry is a formality or
not). Therefore, the Counsel must translate the agreement in Japanese to the

copyright holders can understand the agreement correctly.




3. Security of the Book Rights Registry
It’s serious problem that the Book Rights Registry IS NOT SECURE against illegal
applications. I created 2 fake accounts to demonstrate this, i.e., “bookmanager” and

“publisherjapan” and submit applications for 5 books with each account in June 9 and
June 18. (Appendix P, A-53).

There is, however, no claim to the illegal applications for over 2 months. One book has
another applicant obviously however I haven't any inquiry from him. As mentioned
above, most Japanese authors are not aware of the Book Rights Registry. Some
authors are aware of the registry including the books are listed in Appendix P.
However, it doesn’t seem they understand to need monitoring the registry to avoid

illegal applications,

The weakness is essential of the registry because it’s built on virtual space without any
real evidence. Actually, I could make fake “evidence” with the agreement template like
this; http//www.ibpa.or.jp/pdf/publication/publication01.pdf

I don’t know how the Counsel tells the illegal applications from the true applications
only via Internet. Of course, it couldn't be taken to legal issue unless it was reported
... with spending much money for the lawyers ... might require the U.S. attorneys with

English communications. So, there might be no problem while mgst authors are not
going to take legal actions ...... NO WAY?

This vulnerability brings seriously risk to copyright holders.



Requirements

1. Cover only the U.S. books unless having explicit applications
1 can’t understand why the settlement expands the coverage to worldwide from the

beginning. Here is the Berne convention, Article 5 (1);

Authors shall enjoy, in respect of works for which they are protected under this
Convention, in countries of the Union other than the country of origin, the rights which
their respective Jaws do now or may herealter grant to their nationals, as well as the

rights specially granted by this Convention.

In fact, the Berne convention requires the foreign works are protected _than_ the nation
works. It doesn’t require _quite equivalent_ protection. So, the settlement may cover
only the U.S. works without any violation to the Berne Convention. Of course, the

settlement accepts explicit applications from the foreign authors.

2. Limit the _safe harbor_ rule

There is no description in Japanese documents at googlebooksettlement.com but there
must be the safe harbor rule in the agreement according to the news.

As mentioned above, there is strongly doubtful their support quality and capacity so
that they have to pay penalty if they can’t provide enough support.

3. Otherwise, just take down the settlement
Of course, I believe it’s the best choice to take down the settlement unless having
significant improvement to solve the problems mentioned in this objections.

I don’t know if it’s possible.
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Motohisa Ohno
Email: mohno@mohno.com
Address: 3-23-30 Higashi-Toyoda, Hino, Tokyo 191-0052

*The appendix A to O are the messages between the Counsel and 1.
The appendixes don’t cover whole messages but they may provide the rest of messages if you need.

*Note: I tried to translate Japanese messages in English to help understanding my messages.
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Appendix A.

Inquiry message from me to the Counsel in March 1, 2009, English translated version.

*I'm not a native English speaker so that the English text might not be accurate.
And I didn’t send this English message but it might help you understand what I said.
The settlement administrator or other people could help to improve the translation.
The original email written in Japanese, see Appendix B.

From: Motohisa Ohno

To: booksettlement_ja@rustconsulting.com
Ce: Motohisa Ohno

Sent: Sunday, March 01, 2009 1:09 AM
Subject: About the google book search

Dear the Google Book Search, Settlement Administrator,

I have some questions regarding to the google book search. I'm asking you because you will reply
promptly. Please understand I'm going to publish your answers on my blog.

*T have already posted an entry about some questions on my blog so that you may post comments to the
questions there.

-> http:/fblogs.itmedia.co.jp/mohno/2009/02/google- Ta50.html

The

1. The definition of “Display Use”

There are descriptions of “Display Use” in both “FAQ” and “Terms”. The description in FAQ mentions
only partially use for book search but it in Terms mentions whole use for out-of-print books.

[FAQ]

http:/'www.googlebooksettlement.com/help/bin/answer.py?answer=118704&hl=en#q30

[Terms]
http:/www.googlebooksettlement.com/help/bin/answer.py?answer=118722&hl=en#display uses

“The summary notice” says the following. So, is it ok to understand “Display-Use” including “whole of
book would be published or sold if they are designated as out-of-print” as mentioned in the description in
Terms?

The settlement, if Court-approved, will authorize Google to scan in-copyright Books and Inserts in the
United States, and maintain an electronic database of Books. For out-of-print Books and, if permitted by
Rightsholders of in-print Books, Google will be able to sell access to individual Books and institutional
subscriptions to the database, place advertisements on any page dedicated to a Book, and make other
commercial uses of Books.

[The summary notice]
http//www.googlebooksettlement.com/r/view summary notice

2. The definition of “Out-of-Print”

According to the description of “Commercially Availability” in Terms, “A book is Commercially Available if,
at the time in question, the rightsholder of the book, or the rightsholder's designated agent, is offering the
book for sale new through one or more then-customary channels of trade in the United States.” So, ifa
book is not for sale through any channel in the United States, the book is designated as Out-Of-Print, isn’t
it? Then, most of Japanese books are designated as Qut-of-Print. Is it correct understanding?

*Note: In fact, most of Japanese books are designated as Out-of-Print according to the data.
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[Terms]
http/fwww.googlebooksettlement.com/help/bin/answer.py?answer=118722&hl=en#fcommercial availabili
ty

3. How you define “one work™?

According to the description in FAQ, “Only one $60 Cash Payment will be made for a Principal Work”.

fFaql
http:/iwww.googlebooksettlement.com/help/bin/answer.py?answer=118704&hl=en#q25

In fact, some “works” are published as hardcover books then published as paperback books. Many short
stories will be included in various books or one book might include many short stories written by different
writers. An author might rewrite a work. How you judge “one work”,

If an author wrote a lot of stories which are published repeatedly, it might be difficult to track all book
information regarding to them. The database might not have complete information of all authors. They
might not find all book information only with searching data at the settlement web site. How you treat
such case?

4. The Berne Convention

According to the news report, “This settlement in the United States is regarding to the agreement of
understanding “fairuse” and Japanese works have also copyrights in the United States as well as United
States works according to the Berne convention.” Partially use could be recognized as “fair use”(no
infringement of copyrights) but “whole display use” would be infringement of copyrights unless have
agreement of copyright holders. Actually, “commercial availability” of a book does NOT match
availability through the United States distributors. For example, Amazon Japan delivers {exports)
books to the United States.

And aaccording to the Berne convention, article 5(2), “The enjoyment and the exercise of these rights shall
not be subject to any formality”. If copyright holders need “formality”, e.g., “notation” or “registration”
like the Book Rights Registry, to protect their works, it infringe the Berne Convention.

[The Berne Convention]
http://www.wipo.int/treaties/en/ip/berne/trtdocs wo001 html

Additionally, FAQ and terms are translated to Japanese but the most important document, the
settlement agreement, is still in English (not translated). If an author think it’s important to
understand the agreement before to act, and they don’t understand English, they might not take any
action although they need to act to protect their works because most Japanese books are designated as
out-of-print. In such case, you still protect their works. Otherwise, it obviously infringes “no formality
rule” of the Berne Convention.

It doesn’t seems that most authors have enough time and money to take an legal action in the United
States if their works are violated. Actually, most Japanese books are not scanned at this moment but
some books are scanned although they are available at Japanese distributors. It's very unfair that
Japanese authors need to take a legal action to protect their copyrights.

5. Japanese translation

In fact, Japanese translator regarding to the Japanese translation of the settlement might not understand
the settlement accurately. So, you don’t want to translate to avoid legal issues because of
mis-translation. For example, there is “contained in Article X” but there isn’t “Article X’ in the
agreement.

[FAQI
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http:/f'www.zooglebooksettlement.com/help/bin/answer.py?answer=118704&hl=en#q33

When you download an spreadsheet stored book information, there is a field which titled as the following;

BEMMmED | ESShTOSERIC O WTIE, RLTULET M ?

(*literal translation: Do you settle the book currently designated as "Commercially Available™?)
This is very non-sense in Japanese but you will find the following text in English spreadsheet;
Is the book currently designated as "Commercially Available" under the Settlement?

It should be translated to “HIfRIZ X 3LT, COBRBFXTHEP I EEFENTLET H ? 7. This is very
important section to designate the status of books, "In-Print" or "Out-of-Print". Many people might
understand this section as “Do you settle?”. It's terrible mistake.

As mentioned above, it's not fair action to require Japanese authors/copyright holders to take any action
and try to use their works. What do you think about it?
Please reply from person who can understand Japanese correctly.

Motohisa Ohno
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Appendix B.

Inquiry message from me to the Counsel in March 1, 2009, Japanese original version.

*The English translated version, see Appendix (2)

From: Motohisa Ohro

To: booksettlement_ja@rustconsulting.com
Cc: Motohisa Chno

Sent: Sunday, March 01, 2009 1:09 AM
Subject: Re: Google 7 v 7 BRIz T

Google Ty OBER -HREEEHK

FLHELT,

Google 7Y IBRRICEALTEALEMANHAIDTTH . EA— L TCORMZZRRICEEI1E1THEOIE
TTOT. BEBBLET . LE. BERFHROTOSIZTAMTLEOEUTTOT. ZTEEEND,
MNCOMDEMRE. TTITTRSIIRBLTEYETO T, FHE5II0AU0MEZH>TEMFEVER A,

— http:/blogs.itmedia.co.jp/mohno/2009/02/google-7ab0.htm]

1. T&rERIOER

FAQ LABRREOMAIITRRER OWMELMHYET I, MBIIHETTVIREO-OHDO—-HBOFEAOHELE
LRLTEY., B/ IEIHRIATLEL (OQut-of- Print. i) B ICOWT, EEHELTOAMPLEEFSIATL
3&57TT,

[FAQ E8A]
http/fwww.googlebooksettlement.com/help/hin/answer.py?answer=118704&h1=ja#q30
1:EE 1oL

htip:/fwww.pooglebooksettlement.com/help/bin/answer.

Tanswer=118722&hl=

1a#tdisplay uses

IRE BRI UTORYVERSMATEYVETOT. ChZABREORBITHIESY . RREAICOVTE
MRS TOELERIC OV T, BFRELTAMCEREENSIEEETL IEEITELTLLIN,

COHMBHRYFIIRBINDL, VI LD EEROHIBRELUVFADFERA X v LTEFHRGERET
—ER—ZERFTIENKAINET RROBHE LU, EHBOHANTYUIIREI, RRPOBREIION
TR T—=T LT BROWEADQT VA CHBIZLE T2 A—ADOHAROET. BEOTATOR—D
ILREERELHEN, BLURROBRERET SN TEDILIILBYET,

(8 2]

http/fwww.googlebooksettlement.com/r/view summary notice

2. THRRIDEM

AEXEOTHBIOBRAIZE. (BREORATEFORBOEANRESEIIEFERESNHEL-RBANKXEBR
1ZEF5 1 DULEDOBAORSIERIZEVTHEELTEEZREREBLTLSE, +ORBIHEREREIhTWDEALEH
FTIEBRANATVET, Chik, XEOBREFBATRVELA TOEWLLOE., 3 X TEER (Out-of Print) LM
BAEEBZTRLVTLLID, COBWE. BFABEORAEOXMS 1L, BiREAGENDIELIZBYET, COEHAR
[XELLTLEIM,

MR, BETHREDLOSOWEH, FREN TGV EIZES>TWEYT,

[REROBRHA] .
http/fwww.zooglebooksettlement.com/help/binfanswer. py?answer=118722&hl=ja#fcommercial availabilit
Y
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3. N >OFHE ;OB R
FAQ ORBATIE. T EERHT XL 1 BT IEHBVET,

[FAQ oyiaq]
http://www.googlebooksettlement.com/belp/bin/answer . pv?answer=118704&hl=ja#q25

IR, FE(ER)OPIZIT, N—FHR—THREENF-Ob, R—_— W ILEROB THRENDLOMHYE
T, HHNE, BOE/EARL HHOBBCSBLTRGEN Y (BRYBELEGTN L0455 5) , BELHN
HOEEICEISEGEFELOTREAL TV SRELHVET  BRITL>TR ERICFEMAT, BEHET S0
SCELHBYET, IHLEBBIC BN ED LSITL TN DOFEILHE T EDOTLLIM,

HELOEEZ/ROFRIZLOTX BEICHSOFAMNMGEN =T A TORBLEMNT LML FTEER
AHYEYT . BARRTHATELT AR TATOEFTEN BRI TV ESDIITROYF LA, BSHD
ERDETHEAERLLEVPE TS, NESN - RATAR TELLBEANBYET . THERIRBEETI TN D
CEBBA - DRI THOLWE . EOLIITHEETADIDTLLEIN,

4. RREHREOBRF

HBETIREBTCOHNRI Iz 7A1—ADREAIZATILOTHS=O . AAREHOREIZLY. AEDEED
LAETEFRENRET OO HROEENAXOEERZLRAIERBEShTOET . Ty o/BRRAICE S
MICER-AMTSEVLSRICOVTEIZI7A—RA(BERORFICH 0LV ELTRBOLALMELAER AN,
(AHED 1. B&U 2. OEEMNELVVREHEROE(EDE. FEDETOLOELTAMUEYERTAE0S2E
122UV TCIE, FEFOBFRBELIZETELZVLOTREVTLEI D EX I XEORERETHRYEDATWS
NEIME, KETCEEDEAFTEINEINEBI DT LL-BILER A -EA . BED amazon [XE~D
BROEXLZHFHTLETS,

ANREBICESEERDOEMIL. TOALELIAXDOBITELELLGV(BERFO) ERETATHY (RARXTH).
EEDOREEZITH-HICEERRECERUEOARERDLIOTHNE. TARRALIENIZRLETY,

(A&
http/fwww.cric.orgp/db/z/t1 index.html

¥1-.FAQ LRBRCERBRSATLSL0O0. IREHBEIRXOEEAMEIATOEY  TRHIZELE
BLETHIEELT RETEL, EVLWSAITE> T RENBR TR, TLELEXABR S (S TTHOMER
ALY, B EELGLTHEELHYET . TOBREC, TRIBIBLEATLINLEL ST, FENOREER
(TG ERTHENNHIOTHNE. ThIEIANREBORAREIRICETIELITAEEA,

HAOEEDHANLIENICELEEOIANSH B A TH. EERICRBICHNT TRUERITIENTES
BEHMERBICKBOHIBFAEEIINYTRHVELA, REBIZIT, BEORBOITEAE XX romRICEE
BIELTLEIN, AX 4R TLTLDLDO (WM DAXTRFERPOLD)NHIDLERTT, HFEORITRLTH
MERLE-L0%, REANGHILSBEMCBLITH(HINIRHUERCT)EERDIZEVSDIL. BEE~DH
BEL TR Y CIFELTLESH,

5 B&EFER

HRZHENAEFHRESNATLVENERIZIE, ZOY(FOBRIBYSEN. TELFILOHBEERICERELTES
¥ BEBROMBVICESENLGREFBBLE-WEWLSTETIILALNETHBAT T X1, IROBRZ
SVTEHINELUTO FAQ TIITEX FIZREEBIEVSERMBYFIN. ZOFE X EETHREHEOEZITLR
Lf-UEH A,

[FAQ O E8]
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hitp:/f'www.googlebooksettlement.com/help/bin/answer.py?answer=118704&hl=1a#q33

LI MRERELTY Y O0—FTEI3RXBEBOATLYRL—MIZ. LTFOLSLBEE A HYVET.
HEmEPI LS TOSBRICOLTIE, ELThET M ?

CHEREOGILLENXETTMN, EXORATLUF— T R—F T 5EUTOLIIZEM R TN ED
hhvET,

Is the book currently designated as "Commercially Available" under the Settlement?
ELSRTETHRIZESHT. COBRITIHRDIERBIATHETH 7 1 ELDLTLELS COEB XREH T

BRENTVENEINETTROTEELGCRETHAICLEDL T BEAEDAGTRNBLTLENEI M ? 180D
(MR- 1) BRERFL ARGV RAERIRTT,

BEDESGRET. BROEAEFICHLTFREILZERL. HEOHH TERENEERT 0. HEYRBIIT
BLIRZITOMELAL, EDLIEBATLLID . BERBNELCEBTIIANCDERRELFLLTS
VES,

XE mA
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Appendix C.
Reply message from the Counsel to me in March 11, 2009, English version.

From: "BookSettlement_ja" <BookSettlement_ja@rustconsulting.com>
To: "Motohisa Ohno" <mohno@mohno.com>

Sent: Wednesday, March 11, 2009 2:35 AM

Subject: RE: Google 7' v 7 BFEIZD>WT

1. Google will have the right to make Display Uses of all Books that are classified as not
Commercially Available. The Rightsholder of a Book, however, has the right to remove the Book from
GLP (by request received on or before April 5, 2011) or exclude it at any time from some or all
Display Uses. Google does not have the right to make any Display Uses of Books that are classified
as Commercially Available unless the Rightsholder authorizes Google to include the Baok in one or
more Display Uses; the Rightsholder also has the right to remove the Book from all uses by Google
(by request received on or before April 5, 2011). Removal requests received after April 5, 2011 will be
honored only if the Book for which removal is requested has not been digitized at the time the
request is made.

In the future, Google and the Registry may agree to develop other Access Uses, including consumer
subscriptions (similar in concept to the institutional subscriptions); print on demand Books; custom
publishing (per-page pricing of content for course packets or other forms of custom publishing for the
educational and professional markets); PDF downloads (consumers would be able to download a PDF
version of a Book); and summaries, abstracts or compilations of Books. Rightsholders will be notified,
either directly or through the Registry’s website, of all new commercial uses that Google is
authorized to make, and will have an opportunity at any time to exclude any of their Books from any
or all of these uses.

2. If you are a citizen of another country or live in another country, you are likely to own a U.S.
copyright interest if:

0 Your Book was published in the United States;

o Your Book was not published in the United States, but your country has copyright relations with
the United States because it is a member of the Berne Convention; or

o Your country had copyright relations with the United States at the time of the Book’s publication,

You should assume that you own a U.S. copyright interest in your Book, unless you are certain that
your Book was published in, and that you reside and are located in, one of the few countries that
have not had or do not now have copyright relations with the United States. The Copyright Office
has published a list of countries with which the United States has copyright relations, available at
www.copyright.gov/cires/cire38a.htm] . If you have further questions about whether you own a U.S.
copyright interest in your Book or Insert, you can contact Class Counsel, who are the attorneys
representing the Settlement Class. Their names and contact information are on the Notice. You
may also seek advice from an attorney or a rights organization in your country.

For purposes of the Settlement (and only for such purposes), a Book is deemed “in-print” if it meets
one of the following two tests:

(a) Test 1. The Book is “in-print” under the terms of the author-publisher contract or the contract
does not provide for reversion under any circumstances. For this purpose, the Book may be “in-print”
even if the contract does not use the term “in-print.” If the contract measures “in-print” by reference
to revenues earned, and more than 50% of the revenues paid to a publisher from exploitation of a
Book are generated by Google’s exploitation of a Book in the revenue models authorized in the
Settlement, then those revenues shall NOT be considered in determining whether this Test 1 has
been met. If the contract measures “in-print” by units sold or some measure other than revenues,
then an equivalent principle will be applied in determining whether this Test 1 has been met. That a
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Book or information about a Book is included in a database, or that information about the Book is
provided in search engine results, does not, by itself, mean that the Book is “in-print.” A Book is not
“In-print” if the contract provides for reversion and all of the criteria for reversion have been met
(except that the author need not have sent a request for reversion to the publisher even if required by
the contract); or

(b) Test 2. The publisher, consistent with any rights it may have in the Book under the
author-publisher contract, publicly has announced to the trade that it has undertaken concrete steps

to publish an existing or new edition of the Book, and that edition is published within twelve months
of the announcement.

(4) Disputes Over Whether a Book is In-Print or Out-Of-Print

Members of the Author Sub-Class and Publisher Sub-Class, or their representatives on the Board of
the Registry, may dispute the status of a Book as “in-print” or “out-of print” by notifying the Registry
with evidence (such as contracts, royalty statements, trade announcements, or affidavits) sufficient
to establish whether or not the Book meets either of the two tests in paragraph (3) above. The other
party will have the right to respond, but, if it does not do so within 120 days, the status of the Book
will be changed. If both the author and the publisher submit competing evidence and are not able to
resolve the matter by agreement, then the Registry, or an arbitrator selected by the Registry, will
resolve the dispute by reviewing each party’s evidence, as well as any other relevant evidence and
arguments submitted by the parties, including the course of dealing between the parties and
industry standards and practices. The Registry’s {or arbitrator’s) decision will be final, although the
decision pertains only to the Settlement, and may not be used for any other purpose, such as a
precedent in a different, non-Settlement related dispute between the author and publisher of the
same Book.

3. “Principal Work” means a Book’s principal written work. A Principal

Work can be a collective work, such as a collection of short stories or plays. A Book contains only one
Principal Work but may contain other text, such as a foreword, afterword and annotations. A foreign
language translation or an abridged version of a Principal Work is a different Principal Work. Two
(2) or more Books that contain the same Principal Work but that each contains different or additional
Protected Expression are considered to be different Books. By way of example, two (2) Books that
have the same Principal Work (e.g., The Old Man and the Sea) but have different forewords or
additional annotations (e.g., the Hueber Verlag and the Scribner editions) are different Books under
this Settlement Agreement. A hard cover Book and a soft cover Book may have the same Principal
Work, but are considered different Books under this Settlement Agreement (even if they contain no
additional matter) if the hard cover Book and the soft cover Book have different ISBNs.

4. This question we have forwarded to Class Counsel for an answer. As soon as we receive a reply
we will forward it on to you.

5. Your translation concerns regarding the Japanese website have been forwarded to Class Counsel.



Appendixes

Appendix D.
Reply message from the Counsel to me in March 13, 2009, Japanese version.

From: "BookSettlement_ja" <BookSettlement_ja@rustconsulting.com>
To: <mohno@mohno.com>

Sent: Friday, March 13, 2009 7:52 AM

Subject: RE: Google Book Search

Motohisa Ohno,
Attached is a pdf file.
Google Book Search Settlement Administrator, ¢/o Rust Consulting,

P.O. Box 9364, Minneapolis, MN 55440-9364 UNITED STATES OF AMERICA

This message (including any attachments) may contain confidential or otherwise privileged information
and is intended only for the individual(s) to which it is addressed. If you are not the named addressee you
should not disseminate, distribute or copy this e-mail. Please notify the sender immediately by e-mail if
you have received this e-mail by mistake and delete this e-mail from your system. E-mail transmission
cannot be guaranteed to be secured or error-free as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. The sender therefore does not accept liability for
any errors or omissions in the contents of this message or that arise as a result of e-mail transmission. If
verification is required please request a hard-copy version from the sender.

Rust Consulting, Ine.
www.rustconsulting.com
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Appendix E.

Inqury message from me to the Counsel in March 13, 2009, English translated version.
*I translated this for help to understand the original message, too.

1 didn’t send the English version to the Counsel.

The original email written in Japanese, see Appendix F.

From: "Motohisa Ohno" <mohno@mohno.com=>

To: "BookSettlement_ja" <BookSettlement_ja@rustconsulting.com>

Cc: "Motohisa Ohno" <mohno@mohno.com=>; <bookclaims@bonizack.com>
Sent: Friday, March 13, 2009 8:060 PM

Subject: Re: Google Book Search

(looping Boni & Zack LLC, again)
Dear, Rust Consulting, Inc.

I haven't received another answer in Japanese, yet.

However, I'm asking more questions now because I don't want to wait for so long time.
Please see attached text (written in Japanese).

I require the followings;

- Prompt reply for the acknowledgement of receiving this message.

- Estimated date for the answers within 2 business days.

- Answers within reasonable time unless you don't change the timelimit, May 5, 2009, to object the
settlement.

Thank you,
Regards, Motohisa

About questions regarding to the google book search settlement
Summary

1. The Berne Convention

2. The definition of "Out-of-Print"

3. The works don't match the books
4, Access from outside the U.S.

5. Terrible translation

6. The validation of the applications

1. The Berne Convention

You have to understand the basic rule, that is, you can allow anything _only when_ you have the rights to
allow. And you can't allow anything when you don't have the rights to allow. The examples you shown,
ASCAP or BMI, are good examples to explain. They don't have rights to allow anything about Japanese
music directly. However, they and JASRAC (Japanese music copyright society) have agreements for
music copyrights for each country. That's why your country may use/perform Japanese music through
ASCAP/BMI and my country may use/perform US music through JASRAC. The Berne Convention is not
the reason. The settlement is quite different from them. It just means you need agreements with
foreign societies {organizations) at first. Otherwise, you can allow nothing.

In fact, the Berne convention allows leeway to your country to determine the rule, e.g., the definition of
"fair use”, _unless_ it doesn't depends on a formality. So, you may define the rule which everybody
should follow in your country. Actually, the rules are differences among countries. You, however,
misunderstand "national treatment" at this point. You have to protect foreign works _as well as_
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national works. That is, the rule should be enough to protect the rights which any copyright holder don't
need to deny. Any copyright holder can't control the way of "protection” and "redress". If some
copyright holders may deny the rule, it's _unfair_ to the others who don't know (or can't change) the rule,
e.g., the Book Rights Registry in this case. The settlement permits copyright holders to disable "Display
Use" based on the registry. That is, copyright holders need a "formality" _to protect_ their rights,

There is another example in Japan, i.e., the music CD renal business. You may rental any music CD
with some fee (defined between rental shops and copyright holders) after protection period (max 1 year,
designated by copyright holders) in Japan. No music copyright holder can deny rentaling their CD or
extend the protection period beyond one year. On the other hand, No rental shop can rental any music
CD without the fee.  This is leeway of "protection and redress."

It's interesting that you advertised the effects of the settlement on newspapers, at least in Japan, perhaps
worldwide. If copyright holders take only advantages of the settlement, you don't need to spend big
money for such advertisement. However, the advertisement indicates you are aware of disadvantages of
the settlement to significant copyright holders. You are also aware you need to let them to deny the rule
_with a formality_, i.e., the Book Rights Registry. The settlement obviously infringes the Berne
Convention.

If the settlement follows the "Opt-In" style, for example, any copyright holders or publishers join the
registry _accordingt to their wish_, it doesn’t matter. It's just a style like ASCAP/BMI/JASRAC. If
nobody can disable the rule under the settlement, it also follows the convention. I wonder it's acceptable
to the U.S. copyright holders, though. If the settlement covers only the U.S. books, "I" don't care.

It's serious concern of the settlement.

2. The definition of "Out-of-Print"

In fact, many "In-Print" Japanese books are designated as "Out-of-Print" according to the Book Rights
Registry because the books are not available thru the U.S. distributors. You, however, may import most
of such books thru http://famazonjp/, for example. Is it fair to desinate "Out-of-Print" for such books?
Actually, a friend working in a publisher was not aware of this because he understood the settlement 1s
regarding to only "Out-of-Print" books. And there is serious mistake in translation (as mentioned below)
which makes many people misunderstand the situation.

Additionally, two books for same work are considered different books under the settlement according to
your answer. That's why a work is desinated as "Qut-of-Print" according to the registry although the
work is still "In-Print" in different book. That is, if a book is "Qut-of-Print", the work in the book may not
be "Out-of-Print". You need to aggregate the registry database not to publish "In-Print" _works . 1
don't think it's possible automatically.

3. The works don't match the books
I already mentioned a part of this as above.

It's difficult to list the whole books for some authors. Typically, they can search their books with their
name at http/f'www.googlebooksettlement.com/. However, there are many authors who names less than
4 _Kanji_ letters. They can't search their books because the site needs 4+ letters to search books. The
registry doesn't have accurate information because of database limitation. For example, there is a book
which has short stories written by 50+ writers. I have no wonder authors don't have the complete List.
If the contracts with publishers expires, they may keep the copyrights of the works if they didn't keep the
list.

4. Access from outside the U.S.
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As mentioned above, nobody can grant to use the works if they don't have rights to grant. There is just a
rule under the settlement. So, why is it "fair" use to restrict the access area within the U.S? It seems to
focus on only benefits of the U.S. people with sacrifice of foreign books.

5. Terrible translation

The web site, http:/fwww.googlebooksettlement.com/, is not only difficult to understand, but also have
serious mistakes in translation. I think the most serious mistake is the following;

When you download an spreadsheet stored book information, there is a field which titled as the following;

HE THET) EEFENTVLIEBIOVCL, FIRLTOETH?
(*literal translation: Do you settle the book currently designated as "Commercially Available"?)

Most of cells are filled as "\ V% "(means "No"). It's non-sense sentense in Japanese. But some people
might understand "No, I don't settle anything, of course.” The original title is the following;

Is the book currently designated as "Commercially Available” under the Settlement?

It's just the field to desinate the status of books, "In-Print” or "Out-of-Print". It has not been fixed yet
although I told it 2 weeks ago.

Of course, I see the communication between you and I is also terrible, long time to have answers, no reply

to phone inquiry, wrong encoding in email message, messages written by non-native Japanese speakers
and so on.

I can't believe the party (Rust Consulting?) regarding to the settlement is fair to Japanese copyright
holders.

6. The validation of the applications

I wonder how do you determine the _right_ proposals from right copyright holders or not, especially
foreign people. I have already edited the status of my books. That is, anybody can edit any books
without any authorization or verification. If someone edits the database in bad faith, who can fix the
issue? How? They need to claim to you? In English? They need to go legal action in this country?
Try to find the bad person? For small money? Can you imagine any realistic approach to solve it?

There could be bad person in music under ASCAP/BMI/JASRAC. However, the database has been
establised in each company with explicit contracts so that it's not easy to break.

In another scenario, authors and publishers might conflict. Typically, there is a exclusive contract
between an author and a publisher. So, the author can't allow you to publish their books without the
publisher's permission. Some authors, however, claims to take money although the contracts are not
expired. How do you make the _right_ decision in such case?
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Appendix F.

Inqury message from me to the Counsel in March 13, 2009, Japanese original version.
*] sent this message as PDF in March 18, 2009 as their request.
The English translated version, see Appendix E.

From: "Motohisa Ohno" <mohno@mohno.com>

To: "BookSettlement_ja" <BookSettlement_ja@rustconsulting.com>

Ce: "Motohisa Ohno" <mohno@mohno.com>; <bookclaims@bonizack.com>
Sent: Friday, March 13, 2009 8:00 PM

Subject: Re: Google Book Search

(looping Boni & Zack LLC, again)
Dear, Rust Consulting, Inc.

I haven't received another answer in Japanese, yet.

However, I'm asking more questions now because I don't want to wait for so long time.
Please see attached text (written in Japanese).

I require the followings;

- Prompt reply for the acknowledgement of receiving this message.

- Estimated date for the answers within 2 business days.

- Answers within reasonable time unless you don't change the timelimit, May 5, 2009, to object the
settlement.

Thank you,
Regards, Motohisa
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Appendix G.

Reply message from the Counsel to me in April 7, 2009, English version.
*The Japanese version in April 2, 2009, see Appendix H.

From: "BookSettlement_ja" <BookSettlement ja@rustconsulting.com>
To: "Motohisa Ohno" <mohno@mohno.com>

Sent: Tuesday, April 07, 2009 2:50 AM

Subject: RE: Google Book Search

Please see attached.

Dear Mr. Ohno,

Thank you for your inquiry. We apologize for the delay, which is due to travel
and wanting to ensure that you receive full and complete answers to your questions and
concerns.

1. The Berne Convention

We understand your position with respect to what you regard as the “opt in” nature of the settlement, the
Berne Convention and formalities. Although you already have our views of why the Settlement complies
with the Berne Convention, we will attempt to respond to each of your further points below. You first
agsert that permission needs to be obtained from a copyright organization outside the United States in
order to exploit rights from copyright owners in that country in the United States. With great respect, we
do not agree with that suggestion.

First, the settlement, if approved, will provide authorization from class members worldwide, but it does so
only with respect to their United States copyright interests. As we explain below, in most situations
copyright owners are free to agree to authorize use of their works in any territory on a non-exclusive basis.
Furthermore, to the extent that they have granted exclusive rights to a national copyright organization,
then it is that copyright organization that is the “rightsholder” under the settlement, and that
organization should claim books under the settlement.

From our correspondence, it seems that it may be useful to summarize the procedures and effects of class
action lawsuits in the United States. We realize that such a procedure is not common outside the United
States and is not available in Japan.

In the United States, an individual may bring a lawsuit against someone who has violated his or her legal
rights on behalf of both himself and “a class” of all individuals whose legal rights have been similarly
vioclated. Class actions can be used to enforce nearly all forms of legal protections, such as
anti-discrimination laws, product defect laws, and corporate securities laws, Class action lawsuits are
also used in the copyright area, where the actions of one or more parties (defendants) infringe the rights of
multiple plaintiffs in identical ways. In this case, a group of copyright holders brought a lawsuit against
Google for copyright infringement on behalf of all other copyright holders whose U.S. copyrights in books
had been allegedly infringed by Google. Whether the books were published in the United States or Japan
or any other country, there is no absolutely no difference in the nature or scope of Google's alleged
infringements. For that reason, the class action suit that was filed included all copyright owners, both
authors and publishers, and without regard to whether they reside within or outside of the United States,
and without regard to the place of firet publication of the books. The suit, as originally filed, made no
distinction between United States and non-United States persons and works because, under United
States copyright law, protection against infringing behavior applies equally to United States and
non-United States persons,

Like any lawsuit between private parties, a class action lawsuit can be settled on terms that are mutually
agreed upon by the parties. Here, the parties were the author and publisher representatives of the class



Appendixes

(as plaintiffs) and Google (as defendant). When settling a class action, however, United States law
provides additional protections for members of the plaintiff class who were not at the settlement
negotiations. A class action settlement must be explicitly approved by a cowrt as fair, reasonable, and
adequate to the members of the class as a whole. In addition, as a matter of fairness, reasonable effort
must be made to notify the class of the settlement because class members will be bound to the terms of the
settlement unless they “opt out” of the settlement. Opting out of the settlement means that the class
member preserves all of his rights to bring a lawsuit against the defendant.

Class action lawsuits can and often do include class members from outside the United States. They
include lawsuits brought to remedy violations of the securities laws (where shares are held worldwide,
and a shareholder located outside the United States would have a right to sue for violation of such law) or
to remedy other types of violations (such as the Holocaust claims litigation, where class members, victims
of the Holocaust, were located in many countries worldwide).

In all cases, there is a requirement that “notice” be provided to class members, and that the notice be the
best practicable notice possible. Notice does not have to reach every single class member for class
members to be bound. In this case, a United States federal judge has approved the notice program that we
are following. In this case, please note that only claims under United States copyright law are being
released by class members who do not opt out. Other class action settlements approved by federal courts
have broader scope, and may release claims that could be brought under the laws of other countries, as
well. In this case, however, the scope of the settlement is limited to claims that have been brought, or
could be brought, in the United States under the United States Copyright Act.

Second, the settlement only provides non-exclusive rights to the Registry to authorize Google to engage in
certain activities. The Registry’s authorization to Google also is non-exclusive. The Registry may
authorize third parties if it obtains the consent of claiming Rightsholders to do so.

Furthermore, at any time, a class member (whether in the United States, Japan, or elsewhere) can enter
into separate agreements with other organizations (such as the Copyright Clearance Center) or with
Google or any other user of the class member’s work. Such non-exclusivity is an essential element of the
settlement. In this regard, the settlement works just like ASCAP/BMI, the examples you cite. Those
arrangements are (and must be, under United States law) non-exclusive. Any owner of a musical work
can license works separately and directly to end users; licensing works through ASCAP/BMI is a
convenience for both copyright owners and performers of musical works, but it is not required. Similarly,
unless a Japanese musical work copyright owner has entered into an exclusive license with JASRAC, that
copyright owner would be free to enter into its own arrangements with United States users. Again,
although ASCAP/BMI and its arrangements with JASRAC may be convenient for both copyright owners
and users, they are not exclusive.

At any time, under the settlement, any Rightsholder can withdraw its authorization to Google to display
books by instructing Google to exclude one, more or all of its books from display uses. Prior to April 2011,

the Rightsholder also can withdraw all authorizations from Google by asking that the books be removed
altogether from all servers.

In short, we do not share your view that the right to exploit the United States copyright interest in
Japanese books must involve an agreement between the Registry and a Japanese licensing organization.
It is true that Japanese rights organizations can claim books, either as agents or as exclusive licensees of
Japanese authors and publishers. In such cases, the Japanese rights organizations would have to have
the right (or mandate) from their members. Having Japanese rights organizations files claims for their
members also may be convenient for both the Registry and for the Japanese authors and members.

We are unaware of any provision of United States law that would prohibit a user located in the United
States from entering into an arrangement directly with copyright owners in Japan, that is, without going
through a Japanese rights organization. The class action settlement, if and when approved by the federal
court, itself establishes such a direct arrangement. Through the class action settlement, each class
member does authorize Google to engage in certain activities, with the Book Rights Registry providing
important clearing and revenue distribution functions.
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We do not believe that the settlement is based on a “mistaken understanding” of national treatment.
Class members, whether domiciled within or outside the United States, are treated equally. Indeed, the
settlement does not distinguish between United States and non-United States class members. We do not
share your view that there is any difference between the two groups of class members. They have
identical rights under the gettlement.

The settlement does distinguish between works based on their place of first publication. In this regard,
however, United States works are disadvantaged, as compared to other works: United States works must
have been registered with the Copyright Office before January 5, 2009 to be covered by the settlement,
and be eligible for its benefits. There is no registration requirement for works that are not United States
works. Thus, we believe that Japanese works are protected at least equally to United States works.

We wish to correct your misimpression about the newspaper advertisements you saw in Japan. They are
part of the extensive worldwide notice program approved by the federal court, discussed above.
Publications of summary notice are a standard and widely accepted practice in notifying class members of
a settlement. In this case, plaintiffs published notice in hundreds of publications worldwide, to
supplement the program of providing dircet notice to members of the settlement class.

Finally, the settlement only covers books “in” the United States and only allows for their exploitation in
the United States. If plaintiffs had excluded books first published outside the United States, there may
have been an unfairness that some could have argued would have violated the spirit of the Berne
Convention.

In summary, we do not share your view that the prohibition on formalities in the Berne Convention
applies to the settlement. The settlement is not an act of legislation of the United States Congress. The
settlement does not treat non-United States works (and copyright owners) worse than United States
works {and copyright owners). The fact that the settlement grants all Rightsholders the ability to exclude
or remove books does not, in our view, implicate the Berne Convention.

2. The definition of “out-of-print”

Under the Settlement, whether a book is “in-print” or “out-of-print” determines the split of revenues
between authors and publishers, and who among them has the right to manage ways in which the book is
displayed. Rightsholders may at any time challenge Google’s initial categorization of a book as “in-print”
or “out-of-print.”

Whether a book is “commercially available” determines Google’s initial ability to display a book. If a book
1s determined to be “not commercially available,” Google will be able to display the book without the
express authorization of the Rightsholder. As you appreciate, at any time the Rightsholder may instruct
Google not to display the book. If the book is deemed to be “commercially available,” Google will not be
able to display the book unless the Rightsholder expressly grants permission.

If a book is determined to be “commercially available,” it will initially be categorized as “in-print.” If a
book is determined to be “commercially unavailable,” it will initially be categorized as “out-of-print.”

The initial determination of whether a book is “commercially available” depends on whether U.S.
customers can purchase a new copy of a book through customary channels of trade. If, as you note, a book
is indeed available to U.S. customers through Amazon’s Japanese website, then the book will be classified
as “commercially available.” Indeed, the parties to the settlement have stated that if a book is
“commercially available” outside the United States — such that it could be purchased by users in the
United States — the book should be regarded as “commercially available” within the United States.

You identify certain issues with the metadata included in the database. Multiple sources are used to
assemble this database. We have recently observed that some of the metadata providers have inconsistent
records. Due to the duplication of metadata records, one work can appear as two different records. This is
because metadata records are not always tied to specific works. Google has decided not to aggregate such
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records into a single record, unless it appears reasonably clear that the two records refer to the same work.
When Google digitizes a book, it will have better information about that book and will be able to correct
the metadata and match Rightsholders’ claims with actual books.

In order to accurately determine the commercial availability of books, Google is compiling a database
based on information acquired from metadata providers both within and outside the U.S. This database is
being updated and enhanced continuously. Over time, we expect that this will lead to more accurate
clagsification of Japanese works available in Japan that can be purchased by U.S. customers. For
claiming Rightsholders, of course, the initial classification of a book is not as important, because a
Rightsholder can exclude the book from all display uses, or remove the book entirely, without regard to
whether it is classified as commercially available or not commercially available.

In response to your question about classifications for two different publications of a single work: The
Settlement provides that if any publication of a work is classified as “commercially available,” all other
books containing that work (such as earlier editions) will automatically be classified as “commercially
available” (meaning that Google will not be able to display the book without permission). Thus, regardless
of the classification by the metadata providers or in the database, none of those books may be displayed
without the Rightsholder’s express authorization.

3. Discrepancy between the works and the books

Thank you for these comments. We are actively working with Google to improve the database and the
claiming interface, and we will pass along this issue facing Japanese authors. You indicate that you have
claimed your own books, If so, you have some familiarity with the finding function on the settlement
website. Your comment refers to the finding function on Google Book Search, which is available to the
public. To which site are your comments directed?

Under the Settlement, short stories included in books may qualify as “Inserts.” If so, they will be covered
by the terms of the Settlement. The author should claim his Insert through the claiming process. If the
rights in a short story have reverted to the author, as you mention, authors may claim that Insert and
indicate that rights have reverted during the claiming process. Rightsholders of Inserts can exclude
Inserts from all display uses.

4. Access from outside the United States

You are correct that the Settlement only authorizes Google to display Books to readers within the United
States. This is because the Settlement only releases claims under U.S. copyright law. Class members who
own United States copyright interests (whether they are located in Japan or elsewhere) are releasing only
those claims. (These are claims that they possess as a result of the Berne Convention, United States law
implementing the Berne Convention and Google’s activities, which plaintiffs alleged to be infringing.) At
any time, authors or publishers of works outside of the United States can instruct Google to not display
their books to readers within the United States.

We do not fully understand your reference to “fair use.” Principles of fair use are not applicable to Google’s
rights under the Settlement. You seem to be asserting that it is unfair for users from outside the United
States to not have access to books scanned and displayed by Google. The settlement does not authorize
Google to scan a book outside the United States. The settlement does not authorize Google to display a
book outside the United States. But, the settlement does not prohibit those activities by Google. Thus, the
settlement is entirely neutral on uses outside the United States. Under the settlement, Google is free to
scan and display outside the United States, but may be at risk for copyright infringement, under national
law (for example, in Japan) if it does so.

In short, the settlement is fully consistent with the principles of territoriality and copyright. Plaintiffs’
position is that Google was infringing United States copyright rights when it scanned and displayed
snippets in the United States without authorization. The settlement settles only those United States law
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claims and only authorizes Google to display content in the United States,

5. Terrible translation

The accuracy of the translations of the Settlement Notice and Claim form is among our highest priorities.
Professional translators were used to prepare the Japanese translations of the claiming website and
forms. We are currently looking into the translation error that you have referenced. To the extent you
think there are other errors in our translations, please let us know.

6. Legitimacy of applications

The integrity of the claiming process is central to the Settlement. The parties have implemented a
number of security measures to protect the claiming database from unauthorized outside access.

No person has access to the metadata records or should be able to edit specific records, or damage the
integrity of the database as a whole.

Only claimants can assert claims in a book. If you have claimed a book, you will know if anyone else
subsequently claims the book or has already claimed the book. Both an author and a publisher may claim
one book, for example. The “book details” page identifies whether someone else has claimed your book. If

this happens you will be asked whether you want to contact the other claimant, to resolve the conflict (if
there is one).

If the person who claims your book is not a Rightsholder (for example, is not a publisher of a book you
wrote), then the settlement includes procedures for challenging claims. If you are unable to work out the
dispute with the other claimant, then the Registry is available to resolve claims,

You also ask about persons who claim books with malicious intent or to commit fraud. With respect to
books that are claimed by legitimate Rightsholders, they will receive notice of other claimants and will be
able to take action, themselves or through the Registry. For books that are not claimed by anyone at all,
the Registry will have fraud detection and security measures in place. You also ask about contradictions
between authors and publishing companies. For books that are classified as “in print,” the publisher must
take the initiative to authorize Google to display the books. The author cannot claim the bock and
authorize such exploitation on his own, Thus, there is no possibility — for an in-print book — of an author
authorizing exploitation and receiving money without the publisher also making the same authorization.
In all cases, before instructing Google to include a book in one or more display uses, the Registry must
obtain the initial authorization of the publisher. Even if the author authorizes exploitation of an in-print
book, the settlement expressly provides that the Registry must pay all money from such exploitation to
the publisher; the publisher, in turn, would share the revenues with the author. In no situation, would the

Registry pay revenues from exploitation of an in-print book directly to the author. Thus, we do not
understand how the author could profit in the situation you describe.

For out of print books, the Registry pays the author and the publisher shares of revenue directly to the
author and the publisher. If an author claims an out of print book, the author receives 65% of the revenues
received by the Registry (for books published before 1987) and 50% of the revenues received by the
Registry (for books published in 1987 and thereafter). These amounts will be paid by the Registry to the
author regardless of whether the publisher ever claims the book. Similarly, the Registry will pay the
publisher’s share to the publisher even if the author never claims the book.

We believe the Registry will be an effective way to administer the Settlement and facilitate the resolution
of conflicting claims. Your email mentions “All of this, for only a small amount of money.” We assume by
this you are referring to the minimum $60 cash payment per work for Google’s past infringement. Of
course, where Google is displaying works within the United States, Rightsholders also will receive a share
of revenues earned for advertising, institutional subscriptions sales, and consumer purchases. Moreover,
the Settlement does not preclude the Registry from pursuing (with Rightsholders’ approval) additional
revenue opportunities in the future. For many authors in the United States, however, there is the added,
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though non-economic, interest in participating in a program that allows readers to discover books that are
only in a few United States libraries and, absent the settlement, cannot be easily found or read by users.

Please let us know if you have any additional questions.
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Appendix H.
Reply message from the Counsel to me in April 2, 2009, Japanese version.

From: "BookSettlement_ja" <BookSettlement_ja@rustconsulting.com>
To: "Motohisa Ohno" <mohno@mohno.com>

Sent: Wednesday, March 11, 2009 2:35 AM

Subject: RE: Google 7 v 7 #1224 T

Motohisa Ohno,
Attached is a PDF file.

Google Book Search Settlement Administrator
¢/0 Rust Consulting

P.O. Box 9364
Minneapolis, MN 55440-9364

United States of America

This message (including any attachments) may contain confidential or otherwise privileged information
and is intended only for the individual(s) to which it is addressed. If you are not the named addressee you
should not disseminate, distribute or copy this e-mail. Please notify the sender immediately by e-mail if
you have received this e-mail by mistake and delete this e-mail from your system. E-mail transmission
cannot be guaranteed to be secured or error-free as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. The sender therefore does not accept liability for
any errors or omissions in the contents of this message or that arise as a result of e-mail transmission. If
verification is required please request a hard-copy version from the sender.

Rust Consulting, Inc.
www.rusteonsulting.com
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EHYFEE A TELGL, RAREER, TRIATLHINEI O EICEHLT BETRTHANKRATLHS
b BRE 2 ENITRHETH L TELNLTT,

BE—O#RO->ORGHEBEMZAT IS BICHATIRBORMIC>FEL T LTOEBYBEAL:LE
TR, HLEBO— DO BEWHITHEESA TV IES RSN EBEICE. FOESKEESTIHRDOT AT
ORB(RUELEHET)LIMERIA TS | CEEBNIZSEIND. SRELTUWET ., (F4b5. Google (£,
FRIGLIZIETORBERTTACLETELROELDERKRTT, ) LEMNNELT, A7 —2-Tan(d—2&55
BNF 8RR 55 EMIEAHLST ., Tho O BB ILHNELILOLEFEEE ORTNGELRASL
[cEEFIhTIXESGNIEICHYET,

3. fFRLEEOHR

COCRBENEFEFELEIEEHYMNKFLET, BuELIT Google EHMBRIIZR HL . T—R2A—ALL UK
RAUA-DTIAAOREFIZEHTHEYET, . AXOEAEENETLTWSOMMBIE. T ERFICEATS Al
CEENCHSORBII OV THAETRUIOETBRENRTESNETH. LLEITLIS2L0545, HIROD
D7 AMIHLRRBEIZ OV TISHEATLSH>LobEHFLET . EROCERIX. Google DT Vo9 —FiR
RRECOVLWTERIATULWETMN. Chiz—BOE 2IcHARREEhTWSEL0TY . RBOCERIZED Y
TH ARV TRASRI-LOTLLSIM,

HMAOT. MBI ELLEHR (Ca— AN BIBANIICEBLSNAATERNENHYET LLESSh IR
BT ThAORMNBOFEORBESIFET  BEHEE T, ARBELZBELTCEAOBANEIRTAETT . &
EHNBEREhELLESY ., GRICEPHRANERCREINZFEICE. EEFIETOHAMIOVLTHENEE
/L EAHSWRRBERICEEN-CEERRTIENTEET, BAVOEANERAE L. FAZTATORTH
AMSBRATHIENTEET,

4. }EAHISOTIEA
HRZ(Z Google IWBEXENOREBIHLTERTILDAHAERBLET, RBILZORITBLTEL(TLW

SLelLET, ShlL. Rk, REEEEL LOMRERRTILICBONAHLTT  RKEDOEHROMNET
BETHIEAMRE (BEHBROEAFLEEAEMOT) X TOWROAERMTILIGYET ., (BB
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RIS, AWRAEH ANIEHERBRT ORE O KR, BS5UIC Google NDEMOBRELT, LAMKANET
2LOTTH. RGO Google DEBZHL TRELRITEL ) RENOFEES SUHRIZ. FEE.
Google ITHLTRENROAE CHL TEEERTFLEVLIERT S EMNTEET,

WELTR BB ERESATTECAOMAELFIRIOBKER2ICBRCETIEVET . [AELAAIOR
R, Hfg £D Google DMEF|IZIFHARINFH A, BBUT. Google IZk>TAF Y I RBRTEN-WEIZT
TPATCELGLCEIRENDL—F—Z>TTFAETHAETREINTULSSIIERRFLET LSS,
HARIL. Google ICHLTHEAOBRBEEAX v T5IEEFERICBIALTVER A, HIfR(ZFET-, Google [ZHL
TkESNOBBEEERETTIELERITEBAILTOER A LAL., F1fRIE Google DM DEBERLELTLDD
FTEHYEEA LENMWELT HREREATCORBICEVTEIRLICPIITYT, 1R L. Google [TxE45
TIEERHIZRA v /LR FTTHIEMCELIEILUET AL LLESLERSCE. BRERAEEERGE) T,
EEHEZABROYAIEETOIREENHYVET,

WNICHLET L RIIBb T B EEEORAUIZEZII—BT2320TT . REDXEIL. Google HREMN
TREICBEOHAEAX v LERLBICKXEOEEEIETB/EL . LS TETLE, HIRRIL, XEZEZ LIS
EFEHROAHEHERL . Google DRERIZHITZ2TVDOERTOAEERIZETTEILDTT,

5 SELER

NRBNEEHREAOLRGEBRE, RELOREBRODPTLRLERGETY . WROVITHALEWK
OBRIBEMOBRENBAINEL RELTRBEE., THBW-HEEELERREBHLTEYET 364
SRRICBATEHLEONELREITE, BIELLRELETEHSE TS,

6. PV 5—tavmaEs

FHABIEOTEIFZHBOPEERELFEFT, MHBEL, HRT—IA—ZERHHOODFET 7 ANCEET
BB, BH|OELF )T HEREL TLVET,

LWVEBAD. AT =20 RRICTI/EATET . RO RBLRBET I LELT IR 2BOBEHENLED
CERTELGLRT T . BEICE TAERE. MREOAN TR T IENTEET . ARHFABROREICAALT
HERMGISATULAIE, FORICENMEO AN B —OBBE ST CIZHREHAORBIZOLWTHRL-BE. ¥
OTENHBALET . MAL. EEELEIRTO™AHVBE— OB OVTHRT AR AHYETH. [HED
BB IOAR—VIZEHT, BNMED AN R — OB OVLTHRLE-ABIHBEREICEShET ., COLSLWEI R
£LH-BESIZIE. FOHE(BLHENE) ORBOEHICHN OB REIEREDRINESIHNERMEhET,

BHEICHETIFRENFAOEANREETCRBVLVEBS (P, BRI -FEBOHRL TLHLVES) . 1
RBIZIE. MRICHLTRBEFHELITEAFEHREFLSTENTT AORKELOMTHRSERRTELV B EIZIE.
LUAR)ERIUITRRICHATEEY,

BEIIESIC. BEEL-T. FEERBETIRETCEROMRETSHIMALTEBR TGS LeLFET &%
MEEREEECI>THRSNAMHCHL TR, SBREANERFERIEORREDLTOBRNERT. KA.
FEELOAMNEBLTHEBEZ LIS EMNTEET, I >TH— VMK TV EECBL TR LV AL
UHFEROBRAREL LU LX) T BERBMTIET T,

BRI BEESLHIBEHEORBMOFEIZI DN TEMETCLSHLeWET, THERIELTHESATO 586
IZRAL T &, HiE#EAS Google IZ&A LB BBOETFEXRATEOOA=F7FIEMLLETAIELEYELE
Ao

EFEE. BRERRTHLE, FEAMMNBHALZASBESTEARATHERTEET A LEAWEL T H
MR OWEBICELEL T, EEN FIAOERBAZITIHEALLIC. A—OEXBAETLRRERET
LA ERTT . HopSBEITENT. LY AMIIL, Google IZHL THAEEBMF-IZIWBOETHAD
EHITEHAHEIETTIMIC. HRE AL O EXBTE@LHNELYERA EFEFHEPOFROH
AEERETT B TELL, HETIE. LA RN SR AL SREAS A EF BRI 2@ DL
RISHESHNCE, YEHFH ERICANDINBEEFEEERETT IO LN TELLE. BFMITRELTUOET,
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WHEARRIZENTH, LORAM A HIEPOBEOFH AN QRS L EEEICEEILICEERLTHYEE
Ao LEAVLELT, EFENBARORBREGS > RKRITEVTONLTHBEEBLIENTELIONE, AELITE
BULELHIMRET,

RO ERBBALELTE, LUAMIZ, EEFEEHEHORBO S THE. EEESHIRMICERTILLET,
EEXNBIEOBBODVLTHREITIBEICIE., BIHEESL. (1987 ELYRNHCHEEA-BEIIOWLTIHLY
ARID RTINS IREF O 65%% ., =512(1987 ELRICHIESh -BEIZ DL TIRL AR A RITR -1 D
50%% . ThETNRBHELFT, Ao O£HIT, B TORBOVLTHRT AMEMEITBWBERIZ, LU AF
UhSEERITERDOAEY, R LA, BEEN BRI OVLTRARLEVVBEA TSR L, HiEftO 9+
BRI EHOET,

RELIT LOAMNOHBLEELENTIMROB[RERET VRN LHETHIERELTEYET . AR
. BFA=NICICARICKBELEOICER I 2(E5 001 ERSh T Lo LobvET , Zhid. Google DiB
ZOREITHLT 1 (FRYU-YRE 60 FILOREETISCEITERRN BRGSO E RELIIEEVL
FT, UROELEH D, Google NEBERTHERERTLTLHABSICX. EFEEEILS . @B TX)T
AR LE. HREBALICEBASN-REO S TIERFITAEIZBEYET,

SHIZ HRIL. LORAMDREIZBEVWTENMOREO#ES (EFIREEORRBIZLY)ERTLIIEETHERA
LTOWERA, EILA XEROSHOEEEFICEH>TIX, XEROIZDEOEBEOA RGOSR THTHR
PETRERRICEDHORLIELRTNRAEL LN L5 REE . REMNRAT L EETRICT S0y
SLIZEMT AL BENAETIEVLOO . FWMLERIRICHLESEODOTY,

HRICCRBEIEVELL, ESFRELETHHLB S,

Jeffrey P. Cunard, Esq. (Publisher Sub-Class Counsel)
Debevoise & Plimpton LLP

555 13th Street, N.W.

Suite 1100 East

Washington, D.C. 20004

Telephone: (202) 383-8043

Facsimile: (202) 383-8118

Michael J. Boni (Author Sub-Class Counsel)
Boni & Zack LLC

15 St. Asaphs Rd.

Bala Cynwyd, PA 19004

610-822-0201

610-822-0206 (fax)

610-348-2526 (mobile)

mboni@bonizack.com
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Appendix .
Inqury message from me to the Counsel in April 8, 2009, English translated version.
* translated this for help to understand the original message, too.

I didn’t send the English version to the Counsel.

The original email written in Japanese, see Appendix J.

From: Motohisa Ohno

To’ BookSettlement_ja

Cc: Motohisa Ohno

Sent’ Wednesday, April 08, 2009 1:31 AM
Subject: Re: Google Book Search

Dear sir,

I attached a PDF file which have further questions.

Actually, your answers were incomplete and limited so that I was very disappointed.
Please answer to them very soon unless you postpone the time limit.

Don't take too much time to answer this time.

Thank you,
Regards, Motohisa

Mr. Jefirey P. Cunard
Mr. Michael J. Boni

Thank you for the reply. I, however, was very disappointed with the incomplete and limited answers.

1. The Berne Convention

I didn't mention anything of "Class Action" and I don't think there is issue of the mechanism of class
action. The settlement is regarding to "copyright” so that it affects copyright works beyond the U.S.
For example, any legislation for copyright would also affect copyright works beyond the U.S. Actually,
the result of class action is different from legislation because you could still go legal action by excluding
from "class". 1don't point it. So, you don't need to explain the mechanism of class action.

T just mentioned "if the protection way of copyright works depends on any formality, it infringes the Berne
Convention" {(*1)". "The ability to exclude or remove books" which you mentioned in the last part of the
answer #1 is implemented as "The Book Rights Registry" under the settlement. If a copyright holder
may exclude or remove books with the Registry, they can control the copyright protection with the
Registry. That is, the copyright protection depends on a formality. How can you say "the Registry is
not a formality"?

*1 The Berne Convention
http//www.wipo.int/treaties/en/ip/berne/trtdocs wo001.html
—"The enjoyment and the exercise of these rights shall not be subject to any formality”, Article 5 (2).

1-a. Are United States works and non-United States works protected equally?

Your answer says "we believe that Japanese works are protected at least equally to United States works."
I wonder it. The website

http:/iwww.googlebooksettlement.com/ is translated to Japanese, but the settlement agreement(*2) is still
in English. That is, you need English skill as well as American people to understand the agreement
accurately. Actually, the Japanese translated text is not only easy to understand but also serious
mistakes. And they are not fixed yet. The summary notice on newspapers is also hard to read as
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Japanese text so that most of Japanese people may not know the accurate information. 1 asked some
friends in the publishing industry and found they thought "the settlement is regarding to only out-of-print
books. They didn't think they need any action until I told them. (This is also problem because the

copyright protection depends on a formality.) Do you have a plan to fix the mis-translate text and notice
it to Japanese copyright holders?

In short, Japanese people need "Internet ability”, "Aware of mis-translation”, "English skill to read the
settlement agreement” to understand the agreement accurately. Can you still say "United States works
and non-United States works are protected equally?"

On the contrary, if we would have "The Japanese Book Rights Registry” web site written in Japanese,
having also the U.S. book information, copy-free as default unless the copyright holders deny, you could
still say "United States works are protected at least equally as Japanese works? Please answer the
following quesitons to make my concerns clear;

Q1. How many Japanese have contacted you about the serious mis-translation like me?
Q2. How much (in percentage) Japanese copyright holders understand the settlement agreement in your
opinion as the settlement administrator? And why (any evidence)?

*2 The settlement agreement
http://'www.googlebooksettlement.com/riview_settlement_agreement

2. The definition of "Out-of-Print"

You said "a book is indeed available to U.S. customers through Amazon's Japanese website, then the book
will be classified as "commercially available." " It was unexpected answer. Currently, the data from
the settlement website (http//www.googlebooksettlement.com/) indicates "Out-of-Print" for most of books
including recently published. Of course, you may imports with Amazon's Japanese website (amazon.jp).
It means the Registry has wrong data for most of Japanese books. Who will fix the data? Idon't think
publish company and authors are aware of the mistakes. (Please remember there were serious
mis-translating.) "if they don't fix the data by themselves, their copyright works are not protected”
doesn't mean only infringement of the Berne Convention but also lack of copyright protection.

3. The difference between works and books

It just mean that copyright works will not be protected unless copyright holders keep the accuracy of the
registry, a formality, which is denied by the Berne Convention.

4. Access from the outside U.S.

I'm interested in the answer. I, however, don't go further at this moment to focus the other problems.

5. Terrible translation

I found you haven't fixed the mistakes. How long do you need to fix the mistakes? There is less than
one month to the limit as you know. Do you have a plan to notice the correction widely? I can eagily
guess there are a lot of copyright holders who don't take any action because the notice on newspaper is
hard to understand or they didn't read the notice. Will you improve the text easily understand as the
settlement administrator's responsible?

6. The validation of the proposals
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You said "If you have claimed a book, you will know if anyone else subsequently claims the book or has
already claimed the book." However, you will know only if you check the information at the website. As
I tested, I don't have any notification from the website when another one edits the information which I
have already edited. If copyright holders think they don't need any action (as mentioned above}, they
would not be aware of any bad proposals.

If (bad) someone get money with (wrong)} applications of publishing works in bad faith and (correct)
copyright holders don't take any action until they are aware, how you treat the case as the settlement

administrator? Do you think you can make the bad person refund? Otherwise, you disable the works
without refunding?

It might be solved if all copyright holders register their works in the Registry and the Registry always
send notifications to everyvone regarding to the works. Otherwise, any copyright holders need to check

the Registry whether any bad action is there. This is also a problem because of the Book Right Registry,
a formality.

Actually, you didn't answer how you identify whether the proposal is correct. The Registry doesn't have
e-mail] address. Is it possible to identify?

I require answers to these so soon. Don't take long time like before.
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Appendix J.

Inqury message from me to the Counsel in April 8, 2009, Japanese original version.
*The English translated version, see Appendix 1.

From: Motohisa Ohno

To: BookSettlement_ja

Cec: Motohisa Ohno

Sent: Wednesday, April 08, 2009 1:31 AM
Subject: Re: Google Book Search

Dear sir,

I attached a PDF file which have further questions.

Actually, your answers were incomplete and limited so that I was very disappointed.
Please answer to them very soon unless you postpone the time limit.

Don't take too much time to answer this time.

Thank you,
Regards, Motohisa

Jeffrey P. Cunard #
Michael J. Boni

BERBEHYNESTEVET  LHL, M YRS D -2t o T BEARFREHIODBENLTLOT, X
FEBIV-LELE,

1. RILREH

9, LA TR (class action)ELVSHIEIC DN TIRABIEHLTCLWEEAL., BEEEEXTLWELEA, SEO

MR EEE BT IMYROHENSZF, XEAOERBICERTI0TT, RARROHRTLU(TH, BE
BIoRT AT EITAIZL-TE, PRYEEFNOEERDICEEBLET, SETALRL, KEHI LB T HIETS]

FRIFERICOVTEILRITEF T FORICOVLTHEBLTLSDTIEHYEL A, LE=H-T . REAKRE

DOHAHERBRIELBEIIHYVEREA,

HOEBLTEASERENA R fornality) ITRFT I 4L AU RERDBRTHD ) EWSETT, 1.0
ENXKEIZERMINTOSTEREEZRAF (I MET 58 H("the ability to exclude or remove books™) X . §EID
HRRIZH I DEREL D AMNCE>TRESHIET  BEL AR ICE>TERRBRERNA TEHELNH &, FEER
BEREL AR L2 THEHTERENIZETE . Chid, FICEARRBEIARIKELTNDENILLET
T EDESBRBIZHEVT, TREL S AREARTHL ) EWSZEMNTEDLOTLLID,

M1 AL REeHy

http/fwww.wipo.int/treaties/en/ip/berneftrtdocs_wo001.html

—Article 5(2) &Y "The enjoyment and the exercise of these rights shall not be subject to any
formality”

1a. RKEAEFEXBAEE,

PEAZINITEEDERITKEORRELLUELRAFIZRBINTUVLLOEMELIRHEELTEYET ("we
believe that Japanese works are protected at least equally to United States works") J&EDZETE, XL T
F5TLLIMN, HIEHMHIBRENTLDLO0. 1HELBELURYRHFRL-NM[ R BT, RXOF
FTT, RIS OV TERICEFT 510213, REALRCERCRELROENNDEITGYES F. 1
HArOBERERIEHOMYIZCLT TR, RITHEBLIEY . RRAHY . DERITRTIESh TUOEEA . HEIC
BREN-HNRBNEO BEFEIHAYIZNEDT, COMDERUMBENLIETERTY, HIERAONH
OHYE VN BhTAHELEL. ALTCOMNBITEREHEICAT 501 LBHL . MAEET LETHLHADN
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HHBEEEZTVNHIARVWERFATLE(CH I FEERMICRIEL S AN EVSARERAL TV SO OME
THEHYET) SHCHB YA FORRETEL T, DT EZEFREICBEALSFEIRXHLIOTLLIIMN,

WMIZE-T, BARANREERICERTH-HICIRT A F—R v D EZ ST & TR Y A FOBRRICHAIC
EITHBRRPEEEXTCROBENLAB I EIELSEN—RLERVBADIDLENHYET . TATEEE ., XEO
ERE ' REIZREENTLS, EFADDTLEID,

HIZ, BETIERBBOKREL AN EEET 5120, BERBOATREShT: Web Y- N HEESH, FF
BENMEETIETRHAMNARELTREOBFLSHTFERSI RS, KEOKRKIEFOERKERF IR
HbhTWSERBAIEDITLLOIN, CORMERRIZLIZVOT, LTOERBICEEX(ESL,

QL. CHFETICRERLEISIICHRREEMBLIZBEAL, @AVELEMN?
Q2. IEEEFLLT, BERACEFREOILARNNBEROEEELEBLTVOEEATLE
IH? TORBIXFTLEIN?

X2 AREnE

hitp://www.googlebooksetilement.com/r/view settlement agreement

2. iEDOFER

HFEZAICENIITEENT I/ Ryk- 0 LAQBED I T HAMEBLTKEOREICTLBRAFAETHLIES
k. FOBFBEIHEEA TS 1 &SN ET ("a book is indeed available to U.S. customers through
Amazon’ s Japanese website, then the book will be classified as "commercially available.") |EDZETT, =
NiZERIZEATLE, BE. BT A TCRLASEEROERBOEFEAL L BiEHIEESh -2 DE RO TN
(Out-of Print) & HENTWET . 1554, Thibld 7TV 0BERDIzTH A amazonjp) #BETAFET
FET DEYIRHL RN OB, BEAOBRICEL T, FEAEMBO>TWAENSTETT, #MNZOHIE
OO TLLID, KL EEL. THIFESLOT IR >TNBERXBH>TULVGELVTLES N BFED
HENEEGA, BN TOREEFAIOTLOIN RAGRRMAGHLCEXFBLHL TS THELLGITAIEEF
EMNEHSh LD IOTHNUT. AWNRENITRRT 5T THE BHFEEN T FITRBESh GV EITRYET .

3. (ER BB

it ALREHMNEELTHAARTHAIBEL AN EZBELLITAIE, ELSEEBRENZTOALELD
EEEHLTWAICHEYER A,

4. REAMDTIEX

FRICRBRVEFATTA . D RERET 510, CCTRIMMEIBRLEE A,

5. $BUEBR

WEEILBESh TWWINEITTA, REMTESNSETIZEN LLANEDTLLIIN  BACRBBELIT
FC1HALLVOTT A RELSETESh L, FhEEDLIICAANETEIDOTLEIN, E3TLCTH. HMIig
BEhi-bAMYITOHNREAECEY, RBLEFEHREREL TV SEFREINMGYVILDEHMLETS .
TREERELLT. BoDRETHMNOTRETIEBIEHODTLLIM,

6. RO EXE

BEAIZLIE, [RBRYRBOBECEALTHRS LS TUOAE. EORIZEN MO AN E—OBWHEXT
TIZHRREHOBBZOVLTHRLE-BE . FOEHMBALET ("If you have claimed a book, you will know
if anyone else subsequently claims the book or has already claimed the book."} 1&/E0TWEF AL, —hhth
MAEOIZE S TRELIESHETTT, MAEALBYCHOT, SABHELEER T, BARND AN RREHLTE.
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FOIEARRICA—ILTRASHADH I TEBYER A MEOEY . SENAHBELNEEI TVIEREEDH®
SIZDOVWTIR, AR FELCBHEELTL, A IEEIFTHVEEA.

FEA S, FALEAEENNORELEVEE,. BEEOE=SENEGDOLAHICSEL THME ST -zELE
T, FULEEEEENEISAFNTHROLBEELLAVEES. HIREBREIEDOLIICFERREHI DM
FRBSEADTLES, HANE, HMARREIA GBS TH, ENTEREFOMRICLEMNST, 28
FAHADTLEID,

COL-MEER T A-0ICF. TATOEFEENREL CAMICRGL. ERLOAMITHREOBET S
BREIRANTAELSHAANBETT, E5THTAE. EEEFIL. BOAHLIEEL S AMNICHT AT ER
HENTHORTUVVELAERZBLEGTRIEEYER A ChEREL AR EWS AR ERATLEOMETT,

5L AN E Y E R EICLSLDLEVNSIEEF FOLSIZLTHMT IO EEEAV-FELTIVESE
Ao, IRIEL D RRIZIE, MEBOBFA-NANEREIATLVADITTIIBYETA, BN FYELEEEETHLIIF.
ED LS\ TELDTLEID,

RIEOESIRMENTY, TCITREL TS,
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Appendix K.

The message from me to the Counsel in April 10, 2009 in English.

*They tried to communicate via phone but I didn’t think it was good idea. So, | asked to communicate
via Instant messaging but they didn’t have an IM account.

From: Motohisa Ohno

To: Michael Boni

Ce! Cunard, Jeffrey P. ; thodne@rustconsulting.com ; BookSettlement_ja ; Joanne Zack ; Ohno Motohisa
Sent: Friday, April 10, 2009 11:45 AM

Subject: Re: Google Book Search

Qops,
I'm also asking the following which are in the latest Japanese questions;

Q1. How many Japanese have contacted you about the sericus mis-translation like me?
Q2. How much (in percentage) Japanese copyright holders understand the settlement agreement in your
opinion as the settlement administrator? And why (any evidence)?

Thank you,
Regards, Motohisa

From: Motohisa Ohno

Sent: Friday, April 10, 2009 11:29 AM

To: Michael Boni

Cc: Cunard, Jeffrey P. ; thodne@rustconsulting.com ; BookSettlement_ja ; Joanne Zack ; Ohno Motohisa
Subject: Re: Google Book Search

Dear Michael,

Yes, I meant "Instant Messenger”.

I'm not sure your working time but what about tomorrow morning (in US)?
http:/timeanddate.com/worldclock/fixedtime . html?day=10&month=4&year=2009&hour=22&min=0&sec
=0&p1=248

By the way, have you read my latest questions? (I hope so)
I'm asking the followings;

- Do you think if "The Book Rights Registry" is a formality or not? If not, why?
- Do you think if United States works and non-United States (especially, Japanese) works protected
equally although the settlement agreement is

written in English and translated text of http://www.googlebooksettlement.com/ is not only hard to read
but also have many mistakes?

- If a book is classified as "commercially available” which is available through http:/amazon.jp/, most
information of the Registry are wrong.

Who will fix the mistakes?
- What plan do you have for the current terrible translation?

- How do you identify whether an application to the Registry is proposed from the correct copyright
holder?

Please see the latest questions for the details.
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Appendix L.
The message from the Counsel to me in April 12, 2009 in English.
*They didn’t provided Japanese answer corresponding to this message.

From: Michael Boni

To: Matohisa Ohno

Cc: Cunard, Jeffrey P. ; Joanne Zack ; thodne@rustconsulting.com
Sent: Sunday, April 12, 2009 5:54 AM

Subject: RE: Google Book Search

Dear Motohisa:

Our responses follow your questions below, in blue.
Kind regards,

Mike and Jeff

Michael J. Boni

Boni & Zack LLC

15 St. Asaphs Rd.

Bala Cynwyd, PA 19004
610-822-0201
610-822-0206 (fax)
610-348-2526 (mobile)

mboni@bonizack.com

CONFIDENTIALITY NOTICE:

The foregoing message is intended only for the addressee. The contents of this message may be
subject to the attorney-client privilege, the attorney work product privilege, or other applicable legal
privileges. If you have received this message and are not the intended recipient, please delete this
message promptly and notify the sender.

- Do you think if "The Book Rights Registry" is a formality or not? If not, why?

Itis not. It is a non-profit organization representing authors and publishers in the settlement (as welt
as in connection with potential licenses with competitors of Google). It will be set up to find
rightsholders, pay them their revenues from the use of their books in the settlement. The Registry
is a licensing agent for rightsholders; they may instruct the Registry at any time to exclude their
books from display uses or, before April 2011, remove their books altogether. Because the
settlement structure is not exclusive, rightsholders are free to license their works through another
organization, such as the Japan Writers Association or Copyright Clearance Center, or license their
works directly to Google or any other user. The Registry and the settlement structure is not a
condition of copyright protection in the United States.
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Copyright owners are free to release claims for infringement against defendant infringers, whether by
contract, in a negotiated setftlement or in a class action settlement. (This is why we explained to you
how class actions work in the United States.) The release of a claim against an infringer does not
make "copyright protection dependent on formalities.”

Finally, in both this set of questions and previously, you have asserted that the class action
settiement, and the use of the Registry, is a formality contrary to the Berne Convention. As you may
know, the Berne Convention has no direct applicability in the United States. One provision of the
Copyright Act states that "No right or interest in a work eligible for protection under [the Copyright
Act] may be claimed by virtue of, or in reliance upon, the provisions of the Berne Convention, or the
adherence of the United States thereto.” 17 U.S.C. Section 104(c). That is, only United States law
{not the Berne Convention) governs the treatment of United States and non-United States

works. We believe that the class action settlement is fully compliant with the requirements of United
States law.

- Do you think if United States works and non-United States (especially, Japanese) works
protected equally although the settlement agreement is written in English and translated
text of http://www.googlebooksettlement.com/ is not only hard to read but also have
many mistakes?

We regret that the Japanese translations are not free of errors. You have brought a few errors to
our attention; those are being corrected and will appear in corrected form on the website in the next
few days. You have suggested that there are other mistakes, but you have not identified

them. Other than you, no one else has brought any mistakes to our attention. We do not believe
that Japanese authors and publishers are being treated any differently than U.S. authors and
publishers. We are doing our best to respond to questions about the settlement from authors and
publishers all over the world, both inside and outside of the U.S. We understand your concern that
the Settlement Agreement itself is only available in English; however, the Notice in this case is very
detailed and summarizes the principal points of the settlement from the perspective of authors and
publishers. In addition, if Japanese authors or publishers have any questions about the Settlement,
they are invited to ask questions of the Settlement Administrator or Class Counsel. You and a small
number of people and organizations have written to us from Japan asking questions about the
Settlement.

You have suggested that Japanese people have to overcome the hurdles of being able to use the
internet in order to understand the settlement. In fact, we provide paper forms (available by calling
the Settlement Administrator or by sending postal mail to the Settlement Administrator).

Several claimants around the world have done so. Iin addition, the Settlement Administrator has
received telephone calls about the settiement (More than 140 from Japan alone) and responds to
questions over the telephone.

- If a book is classified as "commercially available" which is available through
http://amazon.jp/, most information of the Registry are wrong.

The information in the Settlement database comes from multiple providers of information, including
metadata providers and online retailers. That information can be used by Google for Google's inital
classification of a book as "Commercially Available” or "not Commercially Available." Google and
we are committed to improving the quality of the data in the database, including acquiring books
metadata from Japanese providers. In addition, as you are aware, any rightsholder can correct the
classification of a book, if it believes that the book is Commercially Available, even if the database
indicates that it is not. Moreover, any claimant can exclude his or her book from all "display uses” or
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"remove” a book entirely - without regard to the classification of a book as "Commercially Available”
or not, and without regard to whether Google's classification is erroneous. In this respect, the
classification of the book as "Commercially Available” is largely irrelevant to the rights of the
rightsholder under the Settlement.

Who will fix the mistakes?

Class Counsel and Google are working very hard to ensure that the Commercial Availability
classification system will produce a much lower error rate than it is presently producing.

- What plan do you have for the current terrible translation?

We have made corrections to the Japanese version of the website and Notice. Changes in
response to your concerns have been made and will be posted on the website in the next several
days. Although no one, other than you, has brought any errors regarding the Japanese version of
the website and Notice to our attention, we will continue to correct any mistakes when they

are brought to our attention.

How do you identify whether an application to the Registry is proposed from the correct
copyright holder?

As we indicated previously, the Registry will use fraud detection algorithms to identify claims that
may not be valid. Also, the Registry will perform audits of claims, and take other measures to keep
fraudulent claims to a minimum. Of course, if and as soon as another person claims the same book
with the Registry, the other claimants will be notified. If there is a conflict in claims, the Registry will
investigate and determine the true rightsholder based on the evidence presented.

Q1. How many Japanese have contacted you about the serious mis-translation like me?

No one else. We have had a number of inquiries from organizations representing a large number of
rightsholders (author and publisher associations) and none of them have raised any questions about
the quality of the translations.

Q2. How much (in percentage) Japanese copyright holders understand the settlement
agreement in your opinion as the settlement administrator? And why (any evidence)?

We have no way of knowing how many Japanese copyright holders understand the settlement
agreement. As required by United States law, Notice of the settlement has been distributed directly
to rightsholders and, as you know, a Summary Notice also has been published in Japanese
newspapers. The Notice and the Summary Notice clearly and prominently invite any person having
a question to contact the Settlement Administrator, in writing (email or postal mail) or by

telephone. The Settlement Administrator has received approximately 140 calls from Japan (not
including approximately 60 “test” calls), and has responded to every call with no follow up complaints
from the callers.
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Appendix M.
The message for additional questions from the Counsel to me in April 13, 2009 in English.

From: Michael Boni

To: Motohisa Ohno

Cc: Cunard, Jeffrey P. ; Joanne Zack ; thodne@rustconsulting.com ; booksettlement_en@rustconsulting.com
Sent: Monday, April 13, 2009 11:26 PM

Subject: RE: Google Book Search

Dear Motohisa,

The quote from Google’s website below, which | put in green color, was missing an important clause, which |
inserted below in blue.

Sorry for the confusion.
Kind regards,

Mike

Michael J. Boni

Boni & Zack LL.C

15 St. Asaphs Rd.

Baia Cynwyd, PA 19004
610-822-0201
610-822-0206 (fax)
610-348-2526 (mobile)

mboni@bonizack.com

CONFIDENTIALITY NOTICE:

The foregoing message Is intended only for the addressee. The contents of this message may be
subject to the attorney-client privilege, the attorney work product privilege, or other applicable legal
privileges. If you have received this message and are not the intended recipient, please delete this
message promptly and notify the sender.

From: Michael Boni

Sent: Monday, April 13, 2009 10:21 AM

To: Matohisa Ohno

Cc: Cunard, Jeffrey P.; Joanne Zack; thodne@rustconsulting.com; booksettlement_en@rustconsulting.com
Subject: RE: Google Book Search

Dear Motchisa:
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In the interest of time, | provide very brief responses to your inquiries, in blue below. We are extremely busy
trying to respond to many other class members as well, so please forgive the brevity of these responses. Also,
1 invite my colleagues to clarify or add to my responses if appropriate, as these are my responses only, not
theirs.

Kind regards,

Mike

Michael J. Boni

Boni & Zack LLC

15 St. Asaphs Rd.

Bala Cynwyd, PA 19004
610-822-0201
610-822-0206 (fax)

610-348-2526 (mobile)

mboni@bonizack.com

CONFIDENTIALITY NOTICE:

The foregoing message is intended only for the addressee. The contents of this message may be
subject to the attorney-client privilege, the attorney work product privilege, or other applicable legal
privileges. If you have received this message and are not the intended recipient, please delete this
message promptly and notify the sender.

From: Motohisa Ohno [mailto:mohno@mohno.com]

Sent: Monday, April 13, 2009 9:27 AM

To: Michael Boni

Cc: Cunard, Jeffrey P.; Joanne Zack; thodne@rustconsulting.com; booksettlement_en@rustconsulting.com;
Ohno Motohisa

Subject: Re: Google Book Search

{looping booksettlement en@rustconsuiting.com)

Dear Michael, (or the settlement administrator),

| have another slight question although I'm not sure if you can answer it.
Google is going to expand the agreement to worldwide according to this;
http;/fbooks.google.com/googlebooks/agreemeny/

This in not correct. See the following language from Google’s website:

International users
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Because this agreement resolves a United States lawsuit, it directly affects only those users who access Book
Search in the U.5.; anywhere else, the Book Search experience won't change. Going forward, we hope to work
with international industry groups and individual rightsholders to expand the benefits of this agreement to users
around the waorld.

Google may try to expand uses outside the U.S., but can not do so “under the “agreement.” It will have to
*work with individual international industry groups and individual rightsholders to expand the benefits of this
agreement” outside the U.S. This means that Google will be able to use books outside the U.S. only with the
express authorization of rightshelders (or as permitted under the laws of the countries in which Google hopes
to make uses of the books), but Google can not do so “under the Agreement.”

Is the payment $60 for each principal work only for display-use from the U.S.? The payment is for the books
that Google has scanned from U.S. libraries without permission as of May 5 2009.

When Google expands the area of the service to worldwide, will (or would)

they pay similar cost for each country? We do not know under what terms Google will be authorized to use
books ocutside of the U.S.

(It doesn't seem to be realistic though.)

Otherwise, if an author accept this agreement and receive the payment,

could his works be used in other countries without further payment

in such case? No, not under the Agreement. Google will have to negotiate a separate license with that
author.

1 guess the answer might be "undefined” however | think it's important
to know for Japanese authors.

Thank you,
Regards, Motohisa
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Appendix N.
The message from me to the Counsel in May 1, 2009 in English (the original).
In April 29, the Court announced the extension of the deadline to opt out or object to September 4, 2009,

Dear Mr. Michael J. Boni,

Honestly speaking, | didn't imagine the deadline could be extended.

Acually, | don't need "words" but | can watch how your "words" work for a while.

(I was preparing the objections to the settlement though.)

Now, let me ask some technical questions to make me understand the situation correctly.

Q1. Control of "Display Uses"

There is only single option to control of "Display Uses” which have 8 types according to the description;
http://www.qooglebooksettlement. com/help/binfanswer. py?answer=118722&hl|=en#display uses

What types of Display Uses will be allowed against a book which is designated as "out-of-print” when a
copyright holder chooses "opt-out™?

As | understanding, if a book is designated as "out-of-print” (even if the status is wrong), all of 8 types of
Display Uses will be allowed by default.
If a copyright holder remains the class member, | understand they can disable all types of Display Uses.

If a copyright holder chooses "opt-out”" and do nothing else, what Display Uses will be happened on the
book?

Q2. What types of Display Uses will be allowed against a book which is designated as "out-of-print" when

a publisher choose "opt-out" and an author do nothing? What Display Uses will be happened on the
book?

<<Background>>

I'm not sure whether you understand the Japanese custom regarding to publishing business.

Usually, publishers have only the rights of _paper_ publishing by default.

They don't have any rights of _online_ publishing_ (like this) unless having special contract with authors.
So, many publishers think they can't control (prohibit or allow) "display-use" of each book.

Here is an comment of a publisher, "Hituzi Shobo" from hitp://www.hituzi.co.|p/kotoba/20090428ns.html;
"... (according to their business size) we can't take a legal action in fact so that we will remain the class
member. We are not pleased to do but we have no other realistic choice. ..."

I'd like to know whether | recommend them to choose just "opt-out" or "remain the class member and
exclude books regarding to the publisher”.

By the way, now | have time to check how your words work.
So, I'll test your words by myself before sending the objections to the court.

Test 1: The quality of the settlement website

Actually, the quality of the Japanese pages were terrible as | told you.

For example, the Japanese main page (http://www.googlebooksettiement.com/rfhome?hi=ia} doesn't
have any information of the deadline extention although the English  page
(http://www.qooglebooksettlement.com/rfhome?hi=en) has been updated. It's an evidence you don't




Appendixes

care Japanese right holders. | hope you will update the page and improve whole pages of the web site
very soon. If you care Japanese right holders as well as US right holders, you have no other choice.

Now | have saved the some typical Japanese pages on http://www.googlebooksettiement.com/ .
I'll check how you improve the web site in next month.

Test 2: A lot of mistakes of the "commercial availability” field for Japanese books on the Book Rights
Registry

According to your answer, books should be designated as “commercially available” if they are available
on hitp://amazon.jp/ .

There are still a lot of mistakes on database as | told you.

| have saved infomation of some publishers.

I'lt check how they are fixed by your efforts in next month.

Test 3: The Book Rights Registry

I'l modify some other's book information on the registry.
(I'N choose books randomly and use fake name, of course.)

According to your explanation, the registry is secured and such fake applications will be eliminated.
I'll tell you what books are targeted after the test.

| don't change my mind by your words but could change by your deeds.
I'm waiting for a month then let's see the results.

Thank you,

Regards, Motohisa

-—-- Original Message -----

From: Michael Boni

To: Motohisa Ohno

Cc: Cunard, Jeffrey P. ; Joanne Zack
Sent: Wednesday, April 29, 2009 7:03 AM
Subject: R: Google Book Search

Dear Mr. Chno,

You know very well that | care very much about Japanese copyright holders. | plan to visit Japan at the
end of May to meet with the Japan Wiriters Association, and my colleague Jeffrey Cunard plans to visit
Japan with me 10 meet with the Japan Publishers Association. We have inquired with the Settlement
Administrator as to why it has taken so long to work on the translations, and | will have an answer to you
shortly. You should know that the Court has extended the deadline to opt out or object by 4 months, to
September 4, 2009.

| would appreciate it if you were to give us the benefit of the doubt, instead of falsely accuse us as you do
of not caring about the rightsholders we represent, including Japanese rightsholders. | have always
treated you with respect and dignity, and you might consider doing the same.

Kind regards,

Mike

Michael J. Boni
Boni & Zack LLC
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15 St. Asaphs Rd.

Bala Cynwyd, PA 19004
610-822-0201
610-822-0206 (fax)
610-348-2526 (mobile)

mboni@bonizack.com

Da: Motohisa Ohno [mailto:mohno@mohno.com)
Inviato: mar 4/28/2009 1:24

A: Michael Boni

Cc: Cunard, Jeffrey P.; Joanne Zack; Motohisa Ohno
Oggetto: Re: Google Book Search

Dear Michael,

I was wondering why you haven't fixed the mistake which I told 2 months ago.
I could not find any improvement in Japanese translation.

You didn't give the Japanese translated answers.

And I'm still in "opt-out” state.

Obviously, you don't care Japanese copyright holder's rights.

By the way, I found you were going to extend the the period for an extra 60 days;

http://googlepublicpolicy.blogspot.com/2009/04/extending notice-on-google -book-search.html

So, I'd like to ask whether this means the period to file an objection or not.

Thank you,
Regards, Motohisa

From: "Motohisa Ohno" <mohno@mohno.com>

To: "Michael Boni" <MBoni@bonizack.com>

Cc: "Cunard, Jeffrey P." <jpcunard@debevaise.com>; "Joanne Zack" <JZack@bonizack.com>; "Motohisa
Ohno" <mohno@mohno.com>

Sent: Friday, April 17, 2009 1:36 AM

Subject: Re: Google Book Search

> Dear Michael,

>

> I'd like to have Japanese translated answers as [ told you.
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> And I wondered whether you have read the last Japanese questions (in details).
>

> At this moment, I see that you are not fair to Japanese copyright holders

> go that I don't think there is any way to change my mind.

>

> By the way, "The Japan Writer's Association" announced a press release

> regarding to the settlement;

> http//www.bungeika.or.jp/pdffstatement for google pdf

>

> You will find a few "misunderstanding” in the release.

> It means, however, many authors don't understand the settlement correctly.
>

> Thank you,

> Regards, Motohisa

=

> From: "Michael Boni" <MBoni@bonizack.com>

> Th: "Motohisa Ohno" <mohno@mohno.com>

> Ce’ "Cunard, Jeffrey P." <jpcunard@debevoise.com>; "Joanne Zack" <JZack@honizack.com>
> Sent: Thursday, April 16, 2009 11:36 PM

> Subject: RE: Google Book Search

>

>

>> Dear Motohisa,

>>

>> Is there no way you will permit us to discuss with you your concerns, in an effort to see if you might
decide not to object? We

>> will supply the translator at our cost, of course.

>>

>> If there is no way we can change your mind, we will of course change your status back from an "opt
out” to a "class member."

>>

>> Kind regards,

>>

>> Mike

>>

>> Michael J. Boni

>> Boni & Zack L.I.C
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>> 15 St. Asaphs Rd.

>> Bala Cynwyd, PA 19004
>> 610-822-0201

>> 610-822-0206 (fax)

>> 610-348-2526 (mobile)

>> mbom@bonizack com

>

>

>> CONFIDENTIALITY NOTICE:

>

>> The foregoing message is intended only for the addressee. The contents of this message may be
subject to the attorney-client

>> privilege, the attorney work product privilege, or other applicable legal privileges. If you have
received this message and are

>> not the intended recipient, please delete this message promptly and notify the sender.

>>

>> From: Motohisa Ohno [mailto:mohno@mohno.com]

>> Sent: Thursday, April 16, 2009 10:24 AM

>> Tu: booksettlement_en@rustconsulting.com
>> Cct Michael Boni; Ohno Motohisa

>> Subject: Re: Google Book Search

>>

>>> "Qut-Out”

>>

>> Just typo,. Of course, "Opt-Out".

>

>> Motohisa

>>

>> From: "Motohisa Ohno" <mohno@mohno.com>

>> Sent: Thursday, April 16, 2009 11:08 PM

>> To: <booksettlement_en@rustconsulting.com>

>> Cct "Michael Boni" <MBoni@bonizack.com>; "Ohno Motohisa” <mohne@mohno.com>
>> Subject: Re: Google Book Search

>>

>>> Dear sir,

>
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>>> [ found that the mis-translation, which I pointed out, has been fixed although couldn't find others.
>>> Qbviously, there were different between Japanaese FAQ and English FAQ:

>>> http//www.googlebooksettlement.com/help/bin/answer.pv?answer=118704&hl=ja *max=#79

>>> http//www.googlebooksettlement.com/help/bin/answer.pv?answer=118704&hl=en *max=#81

>>> *It seems to be added 20. and 21 in English version but no update found in other language versions.

>

>>> By the way, please put me (mohno@mohno.com) back to the class member at

http://www.googlebooksettlement.com/ .

>>> I have outted-out myself but it was a mistake.

>>> You should not use the same Japanese word "FR#1" for different English words,
>>> a.g., "out-out”, "exclude" because it makes confuse.

>>> | have to back to the class member to object to the settlement.

>>>

>>> Thank you,

>>> Regards, Motohisa
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Appendix O.
The message from the Counsel to me in May 7, 2009 in English and Japanese (the original).

From: Nickolaus, John

To: mehno@mohne.com

Sent: Thursday, May 07, 2009 5:27 AM
Subject: Google Book Search Settlement

Please see attached.

<<The following is the attached document *italic part is just repeating my question>>

Dear Mr. Michael J. Boni,

Honestly speaking, I didn't imagine the deadline could be extended.

Acually, I don't need "words"™ but I can watch how your "words" work for a while.
(I was preparing the objections to the settlement though.)

Now, Iet me ask some technical questions to make me understand the situation correctly.
Q1. Control of "Display Uses"

There is only single option to control of "Display Uses" which have 8 types according
to the description;
http://www.googlebooksettlement.com/help/bin/answer.py?answer=118722&chl=en#displa
¥ _uses

What types of Display Uses will be allowed against a book which is designated as
"out-of-print" when a copyright holder chooses "opt-out"?

IF A COPYRIGHT HOLDER OPTS OUT COF THE SETTLEMENT, HE IS NOT ENTITLED TO PARTICIPATE
IN THE SETTLEMENT, AND RETAINS HIS RIGHT TCQ SUE GOOGLE FCR COPYRIGHT INFRINGEMENT.
IF THE PERSON OPTING QUT PROVIDES SPECIFIC IDENTIFICATION REGARDING HIS CR HER BOOKS,
GOOGLE HAS ADVISED THAT, AS A MATTER OF ITS CURRENT POLICY, IT WILL TREAT THE "OPT
OUT"™ AS A REQUEST NOT TO MAKE ANY DISPLAY USES OF THE BOQK, INCLUDING SNIPPETS. IN
ADDITION, GOOGLE WILL TREAT THIS AS A REQUEST THAT THE BCOK NOT BE SCANNED (IF IT HAS
NOT ALREADY BEEN SCANNED) . IF THE BOOK HAS ALREADY BEEN SCANNED, GOOGLE WILL NOT REMOVE
THE BOOCK, BUT WILL NOT DISPLAY IT. IF THE PUBLISHER OPTS OUT AND PROVIDES IMPRINTS,
THEN GOOGLE WILL ATTEMPT TO MATCH THE BOOKS IN ITS DATABASE WITH THE IMPRINTS. GOOGLE
HAS ADVISED THAT, AS A MATTER OF POLICY, GOOGLE WILL NOT SELL ACCESS TC SUCH BOOKS
AND IT WILL NOT SCAN THE BOCK (IF IT HAS NOT ALREADY BEEN SCANNED).

ERERFEERIENS AT VT U b [RBEMEER] 7288, tOEEEEFEIIECBNTIEEEL
ROFESN, S~V EEERE CHAAEMNEZRE I AL ERVET, AT T 7 FIAARBGOSE
EBLAEELTHMNTS-00BRL2RETNIE, Y~ RBRETOR#HE LT, FOFF T b, tk
BRERLEDLERFERE BILRWIEERDEEFLALRL, BT, AL~V IOFT T
7 hE, (FEFAF L ENTVWRVESD) EE2AXI Y LBV ILERODIERTHL L, HE
T, bLLEFOEFEBENBUIAF v SN TR ER. /'~ VidF0EBLEBRTIZ LI LERHAR. R
FRLE¥A, b LLHEREXRAT b7 0 b2 B4, HEEEFMA R TE, Vi3 s — 2 —2ahb
FOEEOHBEEEOBEEZRALET, F— VIR HOBE~DOT 7 2ERETT, (FFFOEER
AF L ENTWRWESIZE) SEAFy L LitnE I Fit2RALTWET,

As I understanding, if a book is designated as "out-of-print" (even if the status is
wrong), all of 8 types of Display Uses will be allowed by default.

If a copyright holder remains the class member, I understand they can disable all types
of Display Uses.

If a copyright holder chooses "opt-out" and do nothing else, what Display Uses will
be happened on the book?

AS STATED IN THE ANSWER ABOVE, IF THE PERSON OPTING QUT SPECIFICALLY IDENTIFIES THE
BOOK, THEN, AS A MATTER OF GOOGLE'S POLICY, IT WILL NOT DISPLAY THE BOOKS.

FREBEZLELSE. A7 T Y L EBRTAANTOBELHE L TR T 2L BRI LITBER
FRLEWL, EWVHORS—TILOFHTT,
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Q2. What types of Display Uses will be allowed against a bock which is designated as
"out-of-print" when a publisher choose "opt-out" and an author do nothing? What Display
Uses will be happened on the book ?

THE PUBLISHER OR THE AUTHOR OPTING OUT HAS NO RIGHTS TO MANAGE OR CONTROL THE PRICING
OF ANY BOOK UNDER THE SETTLEMENT. THUS, IF THE PUBLISHER OPTS OUT AND THE AUTHOR DOES
NOTHING, THE DEFAULT RULES UNDER THE SETTLEMENT FOR DISPLAY USES OF THE BOOK WILL CONTROL,
AND GOOGLE WILL BE ABLE TO DISPLAY THE BOOK. THE AUTHOR WILL RECEIVE HIS/HER SHARE
OF THE PAYMENTS FROM SUCH EXPLOITATION. THE PUBLISHER WILL NOT RECEIVE ANY SHARE OF
PAYMENTS FROM EXPLOITATION.

A7 LT U T HHMES D VIEEE, ZOMBIIEN TR, WARLIEROME L. TR EELH LI
BHElTOHERER LERA, LoT, RICHRABAT M7 F2BIRL, EEIMTHREL BT,
EROFOER T D AERMAEEOT 740 MRE BEESARM] L0, 7= Nid e 0BBORTHAH
HHZLITRYET, £O L REMORIANE L1che, FEERREHOTHVERT D LICRDTLE
. FXO L) RERBORAABELTH, HRE~OTHBWZH Y 1A,

<<Background>>

I'm not sure whether you understand the Japanese custom regarding to publishing
business.

Usually, publishers have cnly the rights of paper publishing by default.

They don't have any rights of online publishing (like this) unless having special
contract with authors.

So, many publishers think they can't control (prohibit or allow) "display-use™ of each
book.

THE AUTHORS WHO NEGOTIATED THIS SETTLEMENT WITH GOOGLE AGREE THAT THIS IS THE CASE
AS WELL IN THE U.S. THE PUBLISHERS, HOWEVER, HAVE PRESENTED VALID, COLORABLE ARGUMENTS
THAT THE PUBLISHERS OF THE SAME BOOKS ALSO HAVE COPYRIGHT CLAIMS AGAINST GOOGLE FOR
THE INFRINGEMENT OF THE SAME BOOKS, AND THAT COMPETING CLAUSES IN THE BOOK PUBLISHING
CONTRACTS (FOR EXAMPLE, NON-COMPETE CLAUSES, EXCLUSIVE RIGHTS TO PROMOTE THE BOOK,
SALE OF THE BQOK IN FORMATS NOW IN EXISTENCE OR DEVELOPED IN THE FUTURE, AND OTHERS)
CONFER ON BOTH THE AUTHOR AND THE PUBLISHER RIGHTS OF RECOVERY AS A RESULT OF GOOGLE’ 3
ALLEGED INFRINGEMENT. IN ORDER TO RESOLVE THIS ISSUE EFFICIENTLY AND IN THE INTEREST
OF BOTH THE AUTHOR SUB-CLASS AND PUBLISHER SUB-CLASS, THE PARTIES NEGOTIATED THE
AUTHOR-PUBLISHER PROCEDURES, WHICH IS8 ATTACHMENT A TO THE SETTLEMENT AGREEMENT.
FOR OUT OF PRINT BOOKS, GOOGLE IS OBTAINING RIGHTS OF DISPLAY FROM BOTH THE AUTHORS
AND THE PUBLISHERS. AS DISCUSSED PREVIOUSLY, AT ANY TIME EITHER OF THE AUTHOR OR THE
PUBLISHER CAN EXCLUDE SUCH A BOOK FROM ONE, SOME OR ALL DISPLAY USES. BEFORE APRIL
5, 2011, EITHER THE AUTHCR OR THE PUBLISHER CAN REMOVE SUCH BOOK. FOR IN PRINT BOOKS,
BOTH THE PUBLISHER AND THE AUTHOR MUST AGREE TO INCLUDE THE BOOK IN THE SETTLEMENT
AGREEMENT PAYMENT PROGRAMS. THIS IS THE CASE WHETHER THE PUBLISHER HAS BEEN EXPRESSLY
GRANTED ONLINE OR DIGITAL RIGHTS, OR NOT.

T— TN O OB HIZEY L-EHEAL, RETHRBEOBE DD X2 T ET, )7 TRRE
fH 6k, A UBEOEFHLRHRCA—SB R EEEREL /7~ NI LBT THHRRH Y | BE
OIS BT ARECETARE (FlE, BEEESEE, EFOMEHERE, HESD VI RBR S
NANXTOEEORT, #0M/) BT LoBbh W ABETAICHLIBE L KD SN E
FIobL BRI O EZICE L L TWES, FNISTEYEOWHBEOH AR MEHEANE L, ¥5 THER
& HiRE PRI ORI IE D £ 5 ZORMBEE SRR T B0, MFTREL (FE—TY 0¥
Yy—OFHE ] PRHBLELE, JREBENEORMTEBEACESATVET,

MEEOEEICBAL TiL, =3 EFH L BRI TR LR TFZOERZEEL TWET, ThETICLEEEL
Lo, BEEFBHBEHOWTho—FY, YEEEL A, A, DOV EEEMICRTERANLA
TIENRTEESY, 201 1F4H508F T, EELHIIHEEOWThO —F L UBRERLZRETLIZ LA
Tx¥T, BEAFAEAEEFIMEHOTHRN T a7 T LB A0, R L EFTHTOREDR
VETT, Dhid, HBESAY T A v H BT 7 VERESIRIICHTA T 25810, £ 5 Tk
B LEE LET,
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Here is an comment of a publisher, "Hituzi Shobo" from
http://www.hituzi.co.jp/kotoba/2003%0428ns.html;

r. (according to their business size) we can't take a legal action in fact so that
we will remain the class member. We are not pleased to do but we have no other realistic
choice. ..."

BY AGREEING TO PARTICIPATE IN THE SETTLEMENT, AUTHORS AND PUBLISHERS ARE IN ESSENCE
AGREEING THAT THE SETTLEMENT’S TERMS WILL GOVERN THE USE AND REVENUE-SPLITTING QF THE
BOOK, BUT ONLY IN THE GQOGLE BOQK SEARCH PROGREM. IN ALL OTHER RESPECTS, THE TERMS
OF THE CONTRACT BETWEEN THE AUTHCR AND THE PUBLISHER GOVERN AS TO ALL OTHER TRANSACTIONS.
AT ANY TIME, AN AUTHCR OR PUBLISHER CAN REMOVE HIS, HER OR ITS BOCK UNDER THE SETTLEMENT.
FURTHERMCRE, ANY RIGHTSHOLDER CAN, IF HE, SHE OR IT WISHES, INCLUDE THE BOCK IN GOOGLE'S
SEPARATE PARTNER PROGRAM. IN ADDITION, UNDER THE SETTLEMENT, EITHER THE AUTHCR OR THE
PUBLISHER CAN EXCLUDE AN OUT OF PRINT BCOK FROM ONE, SCME OR ALL DISPLAY USES.
MR~OBMRIEIC LY., #FEF L HREE, £OEEOEMB LORIRROSERIZ OV TR EIZHES 5.
REMIZRABLIZZ LIV ET, ZELINE, V- ABERE S 0 /7 AIRESNE S, hoT 2T
DEFIZRITHMOH LW HEE]1L, FF & HMEMOEOEHIIER TS Z Lo 0 ET, WARDERIC
BOWTH, EEHHWEHREE., BEHLVIAROEFELIMRABLOAT LN TEES, SbiZ, F
{EREFEHREIA BRI VEEDL D VVIRHOBEL /— VNV L DRIl /— b 72 7 AZED ST
ENTEET, Tz, mgERKIZLhid, EREHH5VITEMEBROEEY — S, fElab sV
AR BIR Z LB TEET,

I'd like to know whether I recommend them to choose just "opt-out" or "remain the class
member and exclude books regarding to the publisher”.

WE RECOMMEND THAT BCQTH THE PUBLISHER AND THE AUTHOR CLAIM THEIR BCOK AND DECIDE WHAT
USES THEY WOULD LIKE MADE OF THE BOOK UNDER THE SETTLEMENT PROGRAM. THE ONLY BENEFIT
OF OPTING COUT IS FOR A RIGHTSHOLDER TO PRESERVE ITS RIGHT TO SUE GOOGLE IN THE UNITED
STATES FOR SCANNING AND DISPLAYING THE RIGHTSHOLDER'S BCOK. IF AN AUTHCR OR PUBLISHER
WOULD LIKE TO PRESERVE THAT RIGHT, THEN IT SHOULD OPT OUT.

R VBEDT IO, BEHFLHEHTAREESSVIIEROEEFBE L, A0/ 5 AT, T0F
BOFERBERERELVOFETT, A7 M7 0 ML O EEREFENRIE—OMERE, 7/— 7z L,
FTOEFEXAX Y LRR LI LCHTARNET A )V ERENCTREZ THANARET S, L1522 T
T bLLEHFHDVIIHRRESFOERNEER L2V o ThhE, 27 77 FRETLE I,

By the way, now I have time to check how your words work.

So, I'll test your words by myself before sending the cbjections to the court.
Test 1: The guality of the settlement website

Actually, the guality of the Japanese pages were terrible as I told you.

For example, the Japanese main page
(http://www.googlebooksettlement.com/r/home?hl=ja) doesn't have any information of
the deadline extentien although the English page
(http://www.gocglebooksettlement.com/r/home?hl=en) has been updated. It's an
evidence you don't care Japanese right holders. I hepe you will update the page and
improve whole pages of the web site very soocon. If you care Japanese right holders as
well as US right helders, you have no other choice.

WE ARE WORKING AS FAST AS WE CAN TO UPDATE AND IMPROVE THE WEBSITES IN ALL THE LANGUAGES
IN WHICH IT IS PRESENTED. THE DEADLINE EXTENSION IS NOW POSTED.

Feid v =7V A FPORTEFRBEA-—VRBVT, TEBMYBRART v 77— L TRBEBCFOTVET,
AT T MROERIZOVTHRTFSNE LT,

Now I have saved the some typical Japanese pages on
http://www.googlebooksettlement.com/ .
I'11 check how you improve the web site in next month.

PLEASE LET US KNOW WHAT YOU LEARN.
FlfhbhhiZ TEHREE,
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Test 2: A lot of mistakes of the "commercial availability" field for Japanese books
on the Book Rights Registry

According to your answer, books should ke designated as "commercially available" if
they are available on http://amazon.jp/

There are stili a lot of mistakes on database as I told you.

I have saved infomation of some publishers.

I'11 check how they are fixed by your efforts in next month.

WE AND GOOGLE ARE WORKING VERY HARD TO IMPROVE THE COMMERCIAL AVAILABILITY
CLASSIFICATION SYSTEM., GOOGLE WILL BE ACQUIRING INFORMATION ABOUT JAPANESE AND OTHER
COUNTRIES'" BOOKS FROM SOURCES OF METADATA, INCLUDING ONLINE BOOX STORES, AND
INTEGRATING THAT INFORMATION INTO ITS DATABASE. THAT PROCESS WILL TAKE MONTHS. AS YOU
UNDERSTAND, THERE IS NO CONSEQUENCE AT ALL TO HOW A BOOK IS DESIGNATED TOLDAY
(COMMERCIALLY AVAILABLE OR NOT). THE CLASSIFICATION IS ONLY IMPORTANT (A) AFTER THE
SETTLEMENT IS APPROVED AND BECOMES EFFECTIVE AND (B) ONCE GOOGLE SCANS A BOOK AND INTENDS
TO DISPLAY IT.

Baxbr—rnb, THHE BBHVATLEUBFETRREERILT0ET, /'~ ik, BEFB LUHE
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Test 3: The Book Rights Registry

I'll modify some other's beook information on the registry.

(I'll choose books randomly and use fake name, of course.)
According to your explanation, the registry is secured and such fake applications will
be eliminated.

I'LL TELL YCOU WHAT BOOKS ARE TARGETED AFTER THE TEST.

PLEASE LET US KNOW WHAT YOU LEARN, ALTHOUGH ANY SETTLEMENT CLASS MEMBER CAN SUBMIT
ANY CLAIM FOR ANY BOOK THEY WISH AT THIS TIME. PLEASE RECALL THAT THE CERTIFICATION
REQUIRES A STATEMENT FROM THE RIGHTSHOLDER THAT HE, SHE OR IT OWNS A COPYRIGHT IN A
BOOK. WE EXPECT THAT IT WILL TAKE TIME TO IDENTIFY FRAUDULENT CLAIMS . WE WILL BEGIN
THIS PROCESS AFTER THE LATER OF THE EFFECTIVE DATE AND JBENUARY 5, 2010C. HOWEVER, NO
PAYMENTS WILL BE MADE TO RIGHTSHOLDERS UNTIL AFTER THE EFFECTIVE DATE AND CERTAINLY
NOT BEFORE CONFLICTS ARE RESQLVED AS TO THE TRUE RIGHTSHOLDERS OF A WORK.
{nbhof b 3B IHTLLIEE W, I LEBA T, EROH 50D A 3R inde 5 BB
THERET AL LAETY, IR EFEEEEE LD, FEEOEEELTIATH L VO FHBLET
4, REZFHREBET AW HEMALME - FHENET, 2Ot AE, BHEHLWMNIZ20
1041 A5H®D, FLounEOBICEBENET, LML, EEEAFE~OZHROBRBETHDOEEDAH
DA, EMDEOEEEEEREI L Vo r ISR ST biciy T,

I don't change my mind by your words but could change by your deeds.
I'm waiting for a month then let's see the results.

Thank you,

Regards, Motohisa
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Appendix P.
The current results of the fake applications.
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Fake Account Name: publisherjapan
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