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Paris, September 2, 2009

By Fax (+1 212 805 7906)/ Post/ln own hesds . - |
Hon. Denny Chin
United States District Judge

U.S. Courthouse, 500 Pearl Street
New York. NY 10007-1312

Re: The Authors

Dear Judge Chin:

The Author's Guilagé aEDFFIIHOEDING, are writing te you in. z:egm:ds to the proposed Settlement Agreem@nt Doc. 530
between Google Inc., and the Authess Gwiid (AU) and the Association of American: .
Publishers (AAP). We would like. to faise the following objections that arise in Europef .
France from the above mentioned Sdﬂmnt Agwmcnt.

EDITIS HOLDING is a member of the. Board of the French Publishers Association (Syndicat -
National de I’Edition/ SNE). We are disectly and strongly affected by the settlement as we
found out that more than 12 000. of oar books were digitized by ‘Google without our::
permisaion before May 5, 2009, and that a huge.number of our books ave listed in the Goog}#
database and could also be digitized and: miem*mlly exploited in the future by Google in:
application of this settiement.

We are in a particular situation as the. Fremch ‘Publishers Association (Syndicat national de
I’édition/ SNE) joined publishing group La Mastiniére as a party in its lawsuit filed on June 2,
2006 against Google Inc. and Google Fiance,. aieng with the French Authors Association
(Société des Gens de Lettres/ SGDL), obgectmg 10. the unauthorized digitization and making

available of copyrighted works. As Geogle continues to illegally digitize copyrighted books
through its Library program, this legal action an the grounds of copyright infringement and onl
the defence of the collective interests of the pubkslnng industry is, therefore, reinforced. '


http://dockets.justia.com/docket/court-nysdce/case_no-1:2005cv08136/case_id-273913/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2005cv08136/273913/530/
http://dockets.justia.com/
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Paris, Septeraber 2, 2009

By Fax (+1 212 805 7906)/ Post/In own hands ...
Hon. Denny Chin _—
United States District Judge

U.S. Courthouse, 500 Pearl Street

New York, NY 10007-1312

Dear Judge Chin:

We, EDITIS HOLDING, are writing 1o yau mmgards to the proposed Settlement Agreement
between Google Inc., and the Authors -Guild (AG) and the Association of American
Publishers (AAP). We would like to.rais¢ thic following objections that arise in Europef
France from the above mentioned Seﬁlemas.nt Ageement

EDITIS HOLDING is a member of the Board of the French Publishers Association (Syndicat -
National de 1’Edition/ SNE). We are diséctly and strongly affected by the settlement as we
found out that more than 12 000 of: ow: bopks were digitized by Google without ou

permission before May 5, 2009, and- thatahugpmbcr of our books are listed in the Goo
database and could also be aigitized and poseBEaly explofied In the futurs Ly Quugle’ i

application of this settlement.

We are in a particular situation as the French I’ubhshexs Association (Syndicat national de:°
I’édition/ SNE) joined publishing group La Mastiniére as a party in its lawsuit filed on June 2;
2006 against Google Inc. and Google-Feance; along with the French Authors Association
(Société des Gens de Lettres/ SGDL), obdecting to the unauthorized digitization and making:
available of copyrighted works. As. Geogle eontmues to illegally digitize copyrighted books
through its Library program, this legal action on'the grounds of copyright infringement and on;
the defence of the collective interests of the’ pubmhmg industry is, therefore, reinforced, '
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1. Definition of commercial availaiﬂy -

The first ObJOCthII we want to raise is the unﬁmmms of the determinatién of eommermi
availability in the Settlement Agreement to Eumpean rights-holders.

For several months, European publishers asseciations attempted to obtain an agreement
through the intermediary of the Federation of Emopean Publishers with Google, AAP and the'
Authors’ Guild on the following netieas. of cemmercial availability and the basis for its,
determination. The Publishers Sub-Class Cownsel had even announced to the French trade
press on February 18 that an agreemmthad b&m reached and that Google had accepted |
change the definition of commercial : ity and its basis according to the wishes of
European publishers. Unfortunately; such d:scusswns were not successful ir the end, notably:
because Google wanted to keep the decision-saaking power upon the overlapping nature of
the databases recommended by Europcon pl hets.

The importance of the determination of. eemmema} availability, or not, .of a book is that it ls
used to determine the default display uses under the settlement. A commercially available:
book will be automatically removed fhom. dnsplaey uses while a non-commercially available:
book will require action from the rights- hoidet Unless European publishers change th
classification one-by-one, which places an w y administrative burden on them, EU:
books will be tagged as non-commamally avadable and Google will be exploiting the book.
commercially as foreseen in the settlement. :
Anpother reason why the commercial availability. is important is that according to Annex A
(Author-Publisher procedure) in the Seﬂ:lm 'if the book is tagged as commereiall

available, the publisher will receive. me% of ﬂnc revenues and share it with the author
according to the contract. If the book is considéred as non-commercially available, and the
righst have not reverted to the author, the pubhsher will receive 50% and the author 50% (for
works published before 1987 the split will: be 35% ‘for the publisher, 65% for the author).

According to section 1.28 of the pnoposeiammmt “commercially available means, wi
respect to a Book, that the Rzghtshoua' qf swb Book, or such Rightsholder’s desigrate
agent, is, at the time in question, oferiagtheBook (other than as derived from a Library
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Scan) for sale new through one or mexe: ﬂ%mmmary channels of trade in the Umted
States”.

The adopted definition has three elemesits Mwate unjustifiable prejudice to publishers, in:
particular to the European ones.

1.1. Too narrow definition of channels of srade:
The definition obviously does not reﬂeetihe fact that US customers can powadays purchase

books from European sources such a8 eline retaflers. In particular, US libraries, whic
are the main target of the newmoekmtspmpesedmhnthe Settlement, often rely o
specialized library vendors based ia the conmiry of publication of the books they are-
interested in, such as Casalini in Italy, Hmassewm in Germany, .....
Today, as a matter of fact, this defimition is unjustifiably prejndlcmg European.
rightsholders, as it has for consequenge. tﬁat% of European books in-average are curreptly
considered as non commercially avalhbk - proportion totally unrealistic, Many tests:
conducted in the Settlement database. dmensﬁatﬂd that also books that are in the current.
Buropean best seller lists, as welt as . lmp!eumt long sellers are .camsidered as non
commercially avaitable, although US consmieisican buy them easily via the Iternet. :

Therefore, generally if a US publisher does. potclaim the book (or claims a book and does not
change the defaults) he will enjoy & “safcty. siet” that European publishers will not. The'
situation. will be particularly unfair for the.Enropean rights-holders who happen to
participate in the settlement just by default and do not claim their beoks: Google will
end up exploiting % of their books Jnstbecaase hese books are classified according to an:
erroneous criterion.

For this reason, as a minimum, the de&m:on of “eommercm.lly available” in § 1.28 should be
changed from “channels of trade in. ﬁe UM &a‘w” to simply “channels of trade”. :

1.2 Limitation of “commercial athoMks offered “for sale” S

Commercial availability is conditioned by the.fact that the rightholder or his/her agent “is,

the time in question, oﬁ"ermg the Baok {.:) ﬁat sale new...”. Therefore, the only. business;

model that is considered is that based o sales. This deﬁmtzon is surprisingly based on a lac!

of awareness of the existence of alteraative: meéels Tn particular, a book can be offered by a.

rightholder for free on the web acoordmg 0 a-msodel based on advertising revenues or on:
“authors pay” model in the Open aco&mmmmf, etc.

Therefore, the definition of § 1.28 should: be. faahet changed through deleting the words “for:
sale new”, so as to consider that any eﬁ:‘er qf the content has the same value in tbe
determination of the availability of a book. o

2. Objection to the basis for the detemnnauoaof commercial availability in § 3.2 (d)

The method to pass from the general definition:given in § 1.28 to the actual determination of
commercial availability is provided i m the seetion 3.2 (d) (i) of the settlement “Google sha
determine whether a Book is Commerciatly Avmlable or not Commercially Available based
on an analysis of multiple third-party.databases. ’
availability based on information et ispublich-available on the Internet. When analyzing:
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the third-party databases, Google WIH use ﬂae pmﬂwhmg status, product ‘availability and/or”
availability codes to determine wh-etker o7 Bot: % particular database being used considers:
that Book to be offered for sale new throug b :omwr more then-customary channels of trade in

the United States”.

2.1. Use of European resources of iaforusios

The provision is too vague and dees net .ﬁe&::any clarity on the actaal method used. by

Google, nor any possibility for nghﬂmldews tb ass&ss or verify such meﬂmd. ‘Since mpomm
consequences come from this CTEBEAFIOLY:

transparence on the method creates:. St

control Book by Book - 1fthe .-~:— P

publicly available on the Internet”; I NCNVCE,S

information about which third-party.. W « wséd, and how they aze. used, in parucw.ﬂax
in case of conflicting information about ot sin gle Book. In fact, the quahty of the databasesis
critical for the correct functioning of: the system

The Settlement de facto creates am mauve 40..consider a Book a$ non oommaclauy
available (since, if not claimed, it can be: nseei :amd the only consequence. iia case of wrong
determination is an ex post remedy. (so actha et o cost for Google). This lack of precise
requiremnents from Google creates a; chmiy uiaalanced situation bctween Google and the
rightholders.

databases and Internet resources thai. o
‘Google can obtain access to such databaie
those databases generally provide infos
Available, and (3) Google is not already ik
sources Google use in determining the Cosmrien
decision is approved by the relevant i sabifish

assessing the actual equivalence,. B

:tgieh information into. account through other
=Y. Avmlablhty of Boob, p:ovlded thax such

In using such databases Google showid oot to follow the instruction .of the relevant
publishers association with respect to pievalence;among the multiple sources of data that are
used to determine whether Books ave chssmﬁed mCommcmlally Available.

These rules are essential to: (i) redme Goag‘ie discretionality in the determination of
commercial availability, (b) reduce costs for I oipean rightholders that, i in this case, can be
confident that when a Book is correcﬂy hs&d in prmt ina customary sonme used in the
trade, it is also correctly determ.medas £ Sk '
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2.2. Metadata fields to be used to detamwcial availability

The section 3.2 (d) (i) of the settlensent provides-that “Google will use the publishing status,
product availability and/or avazlabdaty cades” t0-determine the commercial availability at:
title level. .

It is to be noted that the three memdammmoned in this phrase have different meaning
and thus may carry different informatieni: Thege is no clarity on how such conflicts will be
solved.
o “Publishing status” is the code — defined assuch in the ONIX standard — thatcam&nthe
information about the publisher . deelaranan of a book as out of print, i.e. not
commercialized anymore by that pubﬁcr
© The “Product availability” codes can. cabtais, instead, different information concewed fo:
serving the physical book supply ciaia, so:t6 inform booksellers of temperary out of stock
(e.g. when a book is under repeing; ‘ot lack of copies in one particular distributor oF
wholesaler). '
It is evident that only the first data are vehm in the determination of the “non. commercxal
availability” under the settlement. So, ﬂae smshould be changed as folow:

“Google will use the publishing status. data-element, or equivalent, or — only when this is not
available — other data such as product avaiiabiliy and/or availability codes... .

3. Unfair information processing by Geoge

whether their works are concemed is vety unfm‘ and burdensome for nghis—holders Inde.ed
Google does not provide the list of the digitined
a 100 million records database to find the 7 ﬂon records tagged as “diglﬁz

The current communication model Google have . set up can be simplified as such “please tell.
me what your books are and I tell you what Edid with them™, which is pot a fair way for
notifying people that they may be concernéd. The correct approach should be: “these are the
books I digitized, and these are the books I hawe imtention to digitize in the future, .., please
tell me if I am authorized to do”.

Technically speaking, it is extremely d:ﬁrmlt For publishers, especially small ones, and
individual authors, to use the datibase,: cbck their works and their status, claim them,
communicate their wishes and possibiy com theu' status. The abamee of natiomsl
intermediaries makes this process part I8

4. Bad quality of the database.

The database that Google is using and has uguie available plays a central role within the:
mechanism set up by the settlement. ¥ &s- lﬁe only 1ol for right-holders to-check if their works'
are concerned, to claim them and o let GGoogle &ow about their wishes about its possible use,
It also dlsplays crucial information s i e siatus of the work in terms of commercial:
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avaﬂablhty, which will determine how -may use it. This is why it is of uime
importance that Google should be respems ;~'-'::-;'-: for the quality and reliability of the"

database in ap enforceable way.

So far the guality of the database } n edtimaickipoor. For instance, it has beent detected that
several records have wrong identi

- the same publisher has diffcrent iasoe: é!ﬂ'ﬂ:ent records;

- several records have wrong publishess;

- the same contributor has chﬁ'elml; m-m different records;

- several records have wrong com‘hmow

- several records have wrong titles ex: yeate@ publication;

- several records have wrong mﬁom»abmﬂ availability status (in print); :

- several records have missing ittt ,f w.about title, contributor, year of publication,.

- some works, such as journals; Mma@t part of the settlement are included in the.!
database. ,

It is urgent that the quality and fumimnmg of the database is improved in order to allow;
righstholders to make full use of it. Cnnvent;y iis extremely burdensome and conﬁ.lsmg fora
European publisher to claim books in- the dmbaae

Besides, section 3.2(d)(i) of the setdemmt rod '. ﬁ& the need to group books together if a book
is commercially available mdaprevmaseéiﬁenlsalsomthedatabase In this case, bo
books would have to be tagged as corasacacialiy available in order to aveid “cannibalisation
of new editions. This is however cunen&y net the case, at least for European books, leading &
lengthy and costly processes for the publishess, who have to claim the same book several:
times to be sure that it will be tagged. as cemsmercially available. Today, the database is 50
seriously deficient that there is a seams dangﬁ' that many books in print will be made:
available without consent ~ even if a ¢ . society requests removal for all works that-
can identify. A correct functioning ef &me in practical terms sheuld be a pre-.-
condition before any display uses W in the settlement are allowed. :

Although Google is indicating that 1t is: clm&y working on the improvement of the.
database, it is necessary that the quality. ofasjeb should be measurable and assessable by an -
mdependent party (for instance the BRR, mpon the condition that it becomes fully;
representative — see following ob;ectmon}"fbe_ i s -associated with the aoqmsmon of licences
for the use of European databases and briging significative improvesacnts to the Google:
database in order to reach a reasonable level o€ quality should be borne by Google at thei
own expense, possibly within an addiﬁogal ﬁnmmal envelope in the framework of the

Moreover, Google recommends nghts-halders ﬁe send information using the Onix format:
whereas its own system does not seemt)m" oaplio]

5. Lack of representation of non-US n@«hﬂﬂﬂx in the Book Rights Registry (BRR).

Section 6.2 (b) of the settlement establishes that the “Registry will be organized on a basi
that allows the Registry, among other things.to. (i) represent the interest of Rightholders i
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cormection with this settlement Agreemem Tﬁe -Registry will have equial representatzon of
the Author Sub-Class and the Publisher Sub-C!ﬁ: on its Board of Directors... '

The BRR will represent rightholdess. mhi W pegotiating on their behalf very important:
matters including terms of new remmedek. Google indicated that among the 6 million.
copyright protected books it already digitized; balf of them are in nen English language.
Given the strong direct interests of formn@srholders it is therefore enfair that nothing:
in the settlement ensures that there: will be sen-US publishers and awthors in the Board:
of the BRR. Such a commitment is- mw in order to protect the interests of non-US
copynght owners.

6. Deadline for financial compensaﬁstibb.dgép to deadline for opt-out snd objections

As the settlement may be finally ende@sed-a!.ﬂaeend of the year, nghts-h@kias may have very
little time to ask for a financial co satien mthe deadline remains Janyary S, 2010. Giver
the characteristics of the formatios Wg and the bad guality of the database
described above, it is just impossible. for rightsdolders to do this job propesty within such &
short timeframe. A new delay would be cien mewe justified as Goegle has net provided yet
the final list of books it has digitized by ms; 2009,

7. Editorial control

It should not be up to Google to choose maitaternlly to exclude some books from “one or moze:
D1splay uses for editorial or non-edlwﬂalm [3 7 (@] leavcs room for censorship am'l
can imagine that Google may find ﬂseifmderpmne from govemmezﬂsor interest groups
to censor books that discuss topic such:as giterpative lifestyles or that may be seen as
politically offensive. For instance, Chma has: demanded the removal of links to sites
promoting free speech and civil llbertws i T’bet. GOOgle may also proactively suppress entire
categories of books, just to pre-empt antici; O .

Google agrees in the sub-clause to nem‘;ythe m when it excludes a boeok for editorial
reason but does not agree to dlscloselbz ream. when the exclusion is for non-editorial
reasons or when Google relies on condsiexitiol dinf i

This power glven to Google is even mere; zmmegtable if the sort of exception granted to
Google concemning orphan works is ceafirned: Google will then have a sort of quasi-
monopolistic license for orphan werks. fia the: U8, with the right to wailaterally exclude
some of them and the impossibility iwoﬂ)er ﬂen to get a licence anywhere else.

[3-7 (e)] should therefore be modﬁed ‘" ihat any cxclusion shoudd be discussed
beforehand with the rightholder, and. nu easesnf disagreement, the question should be
referred to an independent body.
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8. Unfair dispute resolution

The dispute resolution mechanism: set*w’

o -the settlement temds 0. favor G°°gk%
particularly as it concerns claims osiiid - '

¢ In 9.1(bXV), it should be ﬂxa “'uelecuon whether to anbmate claims over

Google's attempt to use the o
If thc Agreement does not ey Yo

e In9.3(a), if the publisher elects o ‘
New York if the dispute concemas 3 Tegal

e In 9.7, judgment should be.< 2
York, in any couxthaw.ng;,n et
deals with injunctive relief).

e Under 8.6(b), the publishers sbouid mﬂﬂve to arbitrate if there is wxﬂfui failure of 8
Security Implementation Plan, aari' bmiages should not be capped. These limits might
be acceptable for non-willful becaches; ba i ity fai
shielded from greater liability. .

9. The safe harbeur for Google is mhmd ST

When Google does any sort of rmstaka (see the bad quality of the database), the only
consequence is that its has to remedy,. Wuy possibility for rights-helders to ask fox
damages, even in case of evident vmmaf seme obligation of the Settlement. For instance
the section 13.6 exemption of all the Sefthendent partics from liability for any claim mvolvmg

“(a) any decision with respect to any Casak pwsient or (b) actions taken with respect to any
Cash Payments or other disbursements. ﬁm- ‘ .,f.\Satlement Fund” is appawmly overbroad, as
it could seemingly allow Google and e, My to make no payments. at all despite thei:
obligations under the Agreement. . A ‘sissilar’provision is in section 11 .5 of the Authés.
Publisher Procedures. This needs to be ‘clarified, to ensure that the publishers have legal
recourse — in some form -- if they ars n#¥. gwen the payments they are due under any other
provisions of the Agreement.

Google is committed by the Settlement. to dglfenmne in the right way the commerc:a!
availability (and to cluster books cemmng tha-same work), but the onty ‘consequence they
will suffer in case of error is the fact thf thiey Hive to remove the content and/or change agais
the status. The absence of a real sanction makes. this commitment not enforeeable. There is'a
strong incentive for Google not to eemgly they have advantage in digitizing books and also
from the fact that rights-holders do oonuol ﬂ:eu data with no cost for Google, just to defend
themselves.
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10. The scheduling for remedy Ofm;;tepuh ng

Google is supposed to remove  beoks - without permission or change the:
determination of out of print within 30, &ys, whsch in the Internet is a “geological era”
Everything may happen to a nghts‘hom 's.cioitent if it stays for 30 days in the Google
services. It should be referred to notice: m&tam down procedures, which are very common i,
the US and which allow foraﬂhmwwmlar cases.

Alain KOUCK
CEO

S
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