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The Author's Blégig gtiial v. Goggle Inc. Doc. 662

we are a German publishing house having its registered office at Braunschweig, Germany. As a
major publisher in the area of educational products we are distributing about 900 different
educational books up-to-date for which we are holding the US copyright.

As a so called rightsholder under the Settlement Agreement we

object

to the proposed settlement agreement between Google Inc., and the Authors Guild and the

Association of American Publishers (the “Settlement Agreement”) especially for the following

reasons:
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1.  Inadequatg notice to foreign rightsholders

The propot;d Settlement Agreement exists in the English language only. It is extensive and

contains v

the terms

comprehe

translation

should be

translated

ious legal terms and definitions. Native speakers might be able to comprehend
ip to a certain point. For foreign rightsholders the Settlement Agreement is not

sible at all. The court is being asked to order Google to make available official
rt of the Settlement Agreement. The deadline for opting out of the Agreement
extended until a point in time when foreign rightsholders were allowed access to a

version of the Settlement Agreement in their mother tongue.

2. Consequ(#;hces for European rightsholders
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America

e would like to express our concerns about the fact that it appears to be possible for
barties to propose a settlement in the United States (US) that has adverse effects on

rightsholders who were not involved in the negotiations of the settlement at any

to European Copyright Law and the International Copyright Conventions a person
tity may only digitize protected works and make these available to the public with
it consent of the rightsholder. The current proposal for the Settlement Agreement
ignore these international standards and turn the copyright-world upside down as
all be able to make use of protected works from all over the world (available in
libraries) without the prior consent of rightsholders, as long as these rightsholders

-out of the Settlement or “remove” their books.

We are prepared to contribute to a broad offer of digital content and we are willing to

cooperatge

with other parties, however, this should be based on a rightsholder’s explicit

decision bnly. The rightsholder shall be free to decide whether and, if the case may be, on

which cotnditions licenses are being granted.
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3. Determingtion of commercial availability

According|to section 3.2 of the proposed Settlement Agreement Google will initially classify
a book as “@ommercially available’ if Google determines that the rightsholder of such book,

or the rightsholder’s designated agent, is, at the time in question, offering the book for sale

e or more then-customary channels of trade in the United States.

2=

through on

Asa consj;]uence most European books (although still commercially available) are currently
rated as ‘out of print’ for they are not registered in US-databases or distributed through the

retail channels Google examines.

The commercial availability of a book is decisive for the permitted display uses under the

| Agreement. Therefore it should be the rightsholder only who determines the

ili of a book. At present the rightsholder is not even able to easily change the

determination brought about by Google.

For the apove mentioned reasons the Settlement Agreement must at least ensure that — as

long as ogle will initially classify the availability of a book —

a) all ghannels of trade (with no limitation to US channels of trade) shall be decisive for
the commercial availability and

b)  Goagle will have to analyse reliable third-party metadata of European origin next to the
US+databases and

c) all editions of a book shall be classified as commercially available as long as only one

edifion is still being distributed and

d) any rightsholder can easily change the classification brought about by Google for any

given book at any time.

Even if L certain edition of a book is no longer commercially available, the exploitation by
Google pf such edition causes considerable harm to the rightsholder, because the former
edition ¢an often be used for the same purpose and in the same manner as the current
(possibly revised) edition.
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Lack of rebresentation of non-US rightsholders in the Book Rights Registry (BRR)

The Settlejnent Agreement stipulates the formation of a BRR. According to section 6.2 (b)

the “Regi

repri esent

3ry will be organized on a basis that allows the Registry, among other things to (i)

the interest of Rightsholders in connection with this Settlement Agreement ... The

Registry wfll have equal representation of the Author Sub-Class and the Publisher Sub-Class

on its Board of Directors...”

The BRR will have to represent US-rightsholders as well as foreign rightsholders and

negotiate

important matters including terms of new revenue models on their behalf. For

compellinf reasons the Settlement Agreement has to ensure an adequate participation of non-

US rights

0lders in the Board of Directors.

We additionally join in the objections that have been presented to the Court by Scott Gant and the

group of fore%

n publishers and publishing associations that includes the Borsenverein des

Deutschen Buchhandels and others, for the reasons presented to the Court by those individuals and

entities.

Yours sincerely
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