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Re: Authoys Guild v. Google inc., No. 05 — CIV-8136 (DC)

| write to oljject fo the Proposed Settlement as a clgss member. The groT nds for my objection are:

+ Inddequiate compensation
rriding contractual relationships between author and publishJ

b1
-

itrust issue surrounding the significant market power Google vould acquire through the

The Author'sfhildseirab @ieti8h for the Protection of Literaryland Artistic Works prpvides for reciprocity of Doc. 680

protection. jt dogs not provide for reciprocity of burden. Whether one agrges or disagrees with the
settlement,|clearly it does far more than afford protections to authors. It sets up what has been

referred to ps an international licensing regime reqj iring affirmative action and expense by authors
to understgnd it/ first of all and then to take steps evpn if they wish to opt put. Those are not

reciprocal
as a means to extend the settlemant to non US aut

rotertions as envisaged by Berne and therefore it is not apprsjo

hors. Non US author:

priate to use that treaty
should be removed from

the author sub-class.

Lack of Jurisdiction
Given that Berrle does not of itself bring New Zzaland authors within the ambit of the settlement, it
follows tha{ the [Court does not have jurisdictior) over them. Any grant of ¢opyright by a New
Zealand author|must be subject to New Zealand layv and the jurisdiction pf the New Zealand
courts. | therefgre protest the jurisdiction of this Codut and reserve all rigIJts in that regard. Nothing
in this lettef sh Luld be construed as a submission tp jurisdiction. However, given the constraints of
the settlemient agreement and a rion US rightsholder’s effective inability to appear or present its
case, should the Court consider that it does have jyrisdiction, the objection in this letter is provided
for the recdrd. Further, New Zealand is an independlent sovereign state. New Zealand copyright
law differs ign|ficantly from United States copyright law, particularly with regard to the nature,
duration ard grounds for infringernent of copyright. ' The settiement therefore seeks to override New
Zealand cdpyright law by, for example, extending cppyright in New Zealgnd books further than the
term grant¢d uhder New Zealand law. That is not spmething which can gr should be accomplished
by a privatg clgss action settlement.

Author Sup-Class
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Federal Rile of Civil Procedure 23(a) provides that] putative class representatives may pursue
claims on Hehalf of all putative class members only {if the claims of the patential representative will
fairly and aflequately protect the interests of the: clags. Fed. R. Civ. P. 23{a)(3) & (4). To the best
of our knowledge:, no NZ authors are members of the Authors Guild, and |most NZ authors would
not qualify for membership. The political, legal, finafcial, social and cultufal context in which NZ
authors wolk is unigque ta this country. Questions refating to the tax status of non-US authors are
not addresged in the Proposed Settlement. Conseqlently, | consider that|the inclusion of NZ
authors in the Adthor Sub-Class of the Proposed Segttlement is invalid. Fyrther, various provisions
of the settigment treat non US authors differently (ahd less advantageougly). For example, books
of New Zegland authors that have not been published in the US (as mast{ will not have been cf: US
authors) ar¢ deemed to be out of print. This has adverse consequences rjot least of which is that
the consen{ of a|[New Zealand author is not requireq before a Display Us¢ is made of a book. In
other wordq, US|authors must be asked whether they wish to opt in to Digplay Uses whereas New
Zealand aufhors|must opt out. That is a significant difference. Similarly the author publisher
procedurestin Appendix A make significant distinctigns between in and ot of print books. Further,
the benefitg to althors in the US in having their books displayed to their Home audience are not
present for Zealand authors since Google, featful of the copyright infringement that would be
occasioned! by display in non US countries will not Qe displaying there. S¢, for a New Zealand
author, a signifigant benefit of the settlement falls away.
For these neasons and others | submit; - Non US afithors shouid have been separately
represented as their interests are substantially diffejent
-The FAQ gnd other publicity should have explaineg better the impact of {he settlement on non
US authors
- Effectively, non US authors are not affected in the |same way as US authors and are a separate
class if indged they should be included at all {as | have said, in my view, NZ authors should not be
bound by tHe seltlement)

Insufficient Notige
| do not belleve that sufficient notice has been proviged to individual authprs, and in particular to
those livingjoutside of the United $tates also affectgd by the Class Settlement. The Settlement is

The legal rdquirement is for individual notice to be
addresses fnay pe ascertained through reascnable pffort. It is clear from media reports that
millions of Jriters, including hundreds of New Zzalahd writers, have not réceived individual notice
of the Prop¢sed Settlement and that the notice programme in New Zealand was based on the
publication pf the Summary Notice: which is insufficient. There is also evigence to show that the
Summary Notice caused some confusion in New Zgaland with many clasg members under the
impression that it only applied to books published irl the US — clearly not the case. Insufficient
effort was madg to ensure that class members outside the US had a clear understanding of the
implicationd of the Proposed Settlzment. '

Inadequate{Compensation
| feel that the compensation to class members s ingdequate and unfair. By way of comparison, |
understand|that|if Google had been found to have infringed copyright, thel minimum statutory
damage awlard would have been US$750 per irfringement. | note that the efficacy of such
penalties injdisgouraging cepyright infringemeni hag recently been reiterdted by Congress with
respect to Music. A mere US$60 sieems too low.

—

Overriding pontractual relationships between authol and publisher
The Propoged Bettlement effectively overrides the gontractual relationshﬂps between authors
and publishers, |and insufficient clarification is proviged should one wish tp opt in and the other
opt out. | fefl that this is a flaw in the Proposed Sel’lﬁ ement that would need considerable review
should it bel approved. Further, the author publisher|procedure does not gppear to adequately
cater for sitjiatipns where rights for one jurisdiction are held by the publisher and for another by
the author. [This again appears to arise from a lack f understanding of arnd interest in the impaci
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of the settlgment on overseas authors. For example, what happens where a New Zealand author
has granteq New Zealand rights to the publisher buj has retained or had reverted to them the
non NZ righlis? Tlhe situation is entirely unclear and jagain this suggests that NZ authors must
either be refnaved from the class or the settlement disapproved and retured to the parties for
amendment. | also note with concarn the lack of prgvision for representatjon of non US authors
and publishiers on the proposed Book Rights Registry.

Unfairtreaimen of non US public
The allegeq benefits of the Proposed Settlement to the general public ap;LIy only in the US.
The NZ public will gain nothing from the Proposed é;ettlement.

Antitrust isques surrounding the significant market ﬁower Google would ajcquire through the
settlement.

| believe thit the sheer scope of Google's market ppwer removes the potential for competition.
The opportyinity for authors to sell electronic rights tp anyone else is remgte and raises many
antitrust issjues. In addition, | believe that the requirément for class-members to decide whether
they wish tg be part of the Settlerr.ent or not before the Court hearing docﬁs not give authors
opportunitylto miake a fully informed decision.

I urge the Qourtto reject the Proposed Settiement q'n the grounds as detaLiled above.
Please proyide written receipt of this objection
Yours truly,
4 .
AN Sy =
Jeanette VMison
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