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Technology lets us travel to the moon. It cures diseases. It provides energy from
atoms. It lets Google scan books. They do it, because now they can.

But this Court needs to tell Google, they may not. The settlement should be
rejected.

] am an IP attorney.' I started in this profession because I studied under the late
Prof. Melville B. Nimmer at UCLA, author of Nimmer on Copyright. 1 was fortunate to

The Author's Guildgtal Y, FIUF fifze in ASCAP’s “Nathan Burkan Competition™ for law-student papers Doc. 74

on copyright law in 1975. My paper was published in the ASCAP Copyright Law
Symposium .’

I am amazed to see online that Google scanned and published large sections of my
paper (which was about protecting artists’ copyrights). But 1 do not speak for myself. My

comments do not stand or fall upon facts and merits of my own case. I speak for authors

in general.

"My CV is attached as Exh. A.

% The competition was named in honor of Nathan Burkan, Esq., because he was a protector of musicians’
rights.
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Professor Nimmer used to say: “ownership of a physical object [a book] is not
ownership of the copyright in it”. That is Copyright Law 101.

But Google thought, “we can . ..” Perhaps inspired by Nike, they decided: “Just
Do It”.

This Court’s duty is to tell Google to stop. This Court’s duty is to punish Google
with the full force of the law, the same as any other offender. Equal Justice Under Law.
Because authors should not even be forced to put pen to paper to explain why Google’s
outrageous scheme needs to be stopped.

Google will argue that class representatives and attorneys approve settlement. But
these self-appointed “guardians” are worse than no guardians at all. If the class-attorneys
cannot obtain injunctive relief against unauthorized use of copyrighted works on an
unprecedented scale, they are incompetent and deserve no fee. (But injunctive relief
would not create a settlement fund from which they may seek a share).

The author’s fundamental right is to control his or her work.? The author should
not be forced to comply with a proposed settlement’s non-statutory formalities to protect
the author’s rights. The author need only comply with U.S. copyright law. Neither the
parties nor the Court have the power to amend U.S. copyright law, creating an alternative
regime by an ad hoc settlement. At most, the named parties have power to bind their

voluntary members.

* Google's reproduction of page after page verbatim, exceeds all bounds of "fair use" by abstracts or
summaries. That the entire work is not reproduced, is an aggravation not a mitigation since it violates the
author's moral right under the Berne Convention to prohibit truncation of the work.



The Court’s duty is to enforce the law, reject this settlement and enjoin Google’s
wilful copyright infringement. Google, as a wilful actor for profit, is punishable for
criminal copyright infringement the same as any software-pirating street peddler. (The
peddler would also urge that it benefits the public to make copyrighted works
inexpensively available).’

Google pursued its copying project in calculated disregard of authors’ rights. Its
business plan was: “So, sue me”. To approve the proposed settlement would vindicate
Google’s street ethics: that the law is whatever you can grab and get away with. Google’s
added twist -- its update on the Dickensian street pickpocket -- is that if you take very
little from very many people, with a technological efficiency unimaginable to Fagan and
outsourced at a low cost that he would have envied, you have some real money. Google’s
case should be referred to the U.S. Attorney for prosecution. Equal Justice demands no

less.

Respectfully submitted,

Robert M. Kunstadt (RK-7230)
R. KUNSTADT, P.C.

875 Sixth Avenue, Suite 1800
New York, NY 10001
Telephone: (212) 398-8881
Facsimile: (212) 398-2922
Email: Mail@RKunstadtPC.com

* R.M. Kunstadt, “Trademarks: not just for the rich and famous”, 3 Oxford Journal of Intellectual
Property Law & Practice 451 (2008)(to overcome perception that infringers are “Robin Hood” benefactors
of the public, trademark law needs to be applied more evenhandedly so that every trader, large and small,
would see it in their interest to support trademark enforcement).
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