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Decar Judge Chin: " ,0171 ﬁﬁ

Plaintiffs hereby respond to the September 24, 2009 Motion for Reconsideration (Doc.
No. 736, “Mot. Reconsider,”) filed by the American Society of Media Photographers (“ASMP™),
et al. (collectively “ASMP movants™), which purport to hold copyrights in photographs and other
forms of visual art that are not included in the settlement, The reconsideration motion fails both
as a matter of substancc and proccdure.

The Author's Guild et al v. Google Inc.

First, the ASMP movants are not members of the class and have always known that they
are not, Asthe ASMP’s General Counsel put it in April 2009, “I knew...before it was filed” that
the class action complaint would “be limited to textual materials.” See p. 2, infra. Thus, any
suggestion that movants are confused as to whether they “are members of the class or have been
excluded” (Mot. Reconsider. 2) lacks credibility.

Second, that the class potentially could have included the proposed intervenors is legally

" irrelevant. The Author Sub-Class and the Publisher Sub-Class were under no obligation to settle

and extinguish the claims of cvery person conccivably affected by the alleged conduct of
Google. See In re Ilolocaust Victim Asset Litig., 225 F.3d 191, 201 (2d Cir. 2000) (even a
broadly drafted “complaint in a class action lawsuit does not vest in putative class mcmbcrs a
tight to be part of the class ultimately certificd by the District Court™).

Third, thc ASMP movants will not be prejudiced if they are denied intervention. No
claims they may have against Google will be released by the settlement, and they remain free to
pursue those claims. See id. at 199 (“Becausc appcllants remain free to file a separatce action,
they have not cstablished that they will be prejudiced if their motion to intervene is denied.”).
By contrast, it is clear that intervention at this stage would be highly prejudicial to the parties.
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Finally, movants do not even mention, let alone satisfy, the standards for reconsidcration.
In fact, they would be unablc to satisfy such standards, as there has been no change in the law or
facts since their motion was denied, and the Court did not fundamentally err in its ruling.

The ASMP Movants Always Knew They Were Not In The Class,

The ASMP movants are not members of the class, and the ASMP has known this for
years.

Victor Perlman, Genceral Counsel and Managing Director of the ASMP, who filed a
declaration in support of objections to the settlement (Doc. No. 218), has publicly admitted  *
knowing — since cven before the filing of the original class action complaint — that photographers
and other graphic artists were not included in this litigation, At a Columbia Law School
symposium on the settlement on April 1, 2009, Profcssor Janc Ginsberg introduced Mr. Perlman
by asking him the following question: “Remember the photographers are not included in this
settlement and therefore are not part of the book rights registry. I guess the first question is why
not?” See Excerpted Transcript of Pancl Discussion,' attached as Ex. A hereto. Mr. Perlman
responded:

A little bit of history is that this room and thc copyright world at
large is a very small incestuous community. We all know each
other. We all know what is going on. I knew that the class action
suit was going to be filed by the Authors Guild hefore it was filed.
And I approached [Authors Guild Excecutive Dircetor] Paul Aiken,
whom I've known for probably 15 years or more and said, “hey,
what sbout us?” And he very politely and diplomatically said that
he wanted to keep it limited to textual materials, presumably to
keep this already complicated situation as relatively uncomplicated
as possiblc.

Id. (cmphasis added). Mr. Perlman stated — without qualification — that “photographers are not
in this thing,”? and that “[w]hether we will be included in the future is something wc can cxplore

Streaming video of the symposium, including the panel discussion in which Mr. Perlman
participated, can be viewed online at:
http://www.kernochancenter.org/Googlebookssettlementrecording.htm. Mr. Perlman’s
statements discussed above occur in Part 3 of the vidco. A CD of the pancl discussion can
be delivered to chambers, should the Court so requecst.

Indced, the Class Notice contains a section entitled “Pictorial Works.” It clearly states that,
“Photographs, illustrations, maps, paintings and other pictorial works in Books. ..are not
covered by the Settlement, UNLESS a U.S. copyright intcrest in these works is held by a
Rightsholder of the Book containing these pictorial works.” (emphasis in original). Mr,
Perlman’s Columbia Law Schoo! symposium comments demonstrate that he lully
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later in this afternoon’s program.” Id. Becausc he knew the ASMP movants were cxcluded, he
described his “immediate reaction” to the settlement as “okay how do 1 get a piece of that,” /d.

These were not isolated comments, Tn the ASMP’s 2008 year end bulletin, published in
Dcceember 2008, just a couple of months after the scttlement was announced, Mr. Perlman is
quoted as saying “[w]e had some informal conversations with the Authors Guild when the suit
was first filed, possibly to include photographers as well. But in the interest of clarity, the Guild
wantcd to keep it simple.” See ASMP 2008 Ycar End Bullctin at 8, attached hereto as Exhibit B.
Mr. Perlman went on to express the hope that “[w]ithin the context of the current settlement,
there may be an opportunity for more participation by other copyright holders, including our
ASMP members.” /d.

Thus, as revealed by Mr, Perlman’s own admissions, the Executive Director of the
Authors Guild told him years ago that the movants would not be part of the class. Thesc facts
completely undercut movants’ baseless assertion that plaintiffs and their counsel somehow acted
to include and then exclude the movants from the class in order to gain leverage with Google.
These facts also exposc the motion to reconsider and Mr. Pcrlman’s declaration (Doc. No. 218-2)
as a post hoc argument crafted without regard to the facts. (See Mot. Reconsider 4,)

Morcover, cven if a class action complaint contains cxpansive languagc, absent class
members have no right to be included in the class ultimately certified by the Court, as explained
in In re Holocaust Victim Asset Litig., 225 F.3d 191, 201 (2d Cir. 2000). There, altcr a
settlement class had been preliminarily certified, but prior to final settlement approval, a group of
Ethnic Poles sought to intervene, “object[ing] o the certification of a narrower settlement class
than the one described in the original complaints.” In re Iolocaust, 225 F.3d at 193. The
district court denied intervention, and the Second Circuit affirmed, rejecting “the notion that the
broad language of the original complaint in a class action lawsuit vests in putative class members
— that is, those who seem to be included in the class described in the complaint — a right to be
included in the class vltimately certificd by the District Court.” /4. at 200 (cmphasis in original).
The Court went on to explain:

[T}he broad language of the complaints did not create an exception
to the gencral rule that a non-scttling party may not objcct to the
terms of a settlement which does not affect its own rights. The
non-party’s only recourse is to file a motion to intervene, and the
evaluation of such a motion does not require a court to take into
account the language of the original complaint,

Id_ at 201 (internal citations, quotcs and alicrations omitted) (emphasis added).

understood how the class was defined. See comments of Mr. Perlman in Ex. A (“There is
actually onc cxception — a limited class of photographs and photographcrs who arc covered
who are within the settlement class and that is where the copyright owner to the visual
material is the sume as the copyright owner to the book,").
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The ASMP Movants Have Suffered No Prejudice And Their Motion Is Patently Untimely.

Each of the intersecting factors as to timeliness of the motion to intervene cuts against the
ASMP movants; (1) “prejudice to the applicant if the motion is denied”; (2) “prejudice to
cxisting partics resulting from the applicant’s dclay™; (3) “the length of time the applicant knew
or should have known of his interest before making the motion”; and (4) “the presence of
unusual circumstances militating for or against a finding of timeliness.” Farmland Dairies v.
Commissioner of New York State Dept. of Agriculture and Markets, 847 F.2d 1038, 1044 (2d Cir.
1988).

First, the settlement does not affect the rights of the proposed intervenors, and they
remain free to pursuc any claims they may have against Google or anyonc clse. Although they
allege that they will be prejudiced because they will lack “bargaining power” or “resources” to
protect their rights (Mot. Reconsider. 6), the Sccond Circuit rejected a virtually identical
argument in In re Holocaust. There, the proposed intervenors argued that they would be
prejudiced if intervention was denied because “they would face tremendous obstacles in bringing
their own lawsuit.,” In re [lolocaust, 225 £.3d at 199. The Second Circuit held “that appellants
in this case will face many significant obstacles™ did not constitute undue prejudice, and that
judicial cconomy and uniformity of decisions did not militate in favor of intervention. /d.’?

Second, the parties to the litigation will suffer enormous prejudice if intervention is
granted. The sctticment is the product of a lengthy and complex arm’s length negotiation
process between sophisticated parties and their counsel, in which both sides incurred appreciable
expenses. The partics made a conscious decision to exclude pholographers and other graphic
artists from the settlement, except to the limited extent set forth in the settlement agreement, as
described in the Class Notice. Intervention at this titne would seriously threaten to disrupt the
settlement and approval process, and prolong the litigation, resulting in severe prejudice to the
parties and the class members. See In re Holocaust, 225 F.3d at 199 (“intervention at this late
stage would prcjudice the cxisting partics by destroying their Scttiement and sending them back

3 The cases cited by the ASMP movants in support of their claim that they will suffer

prcjudice are inapposite and, to the cxtent they conflict with In re Holocaust, are not law in
this Circuit, In In re Discovery Zone Sec. Litig., 181 F.R.D. 582, 595 (N.D, TIl. 1998),
unlike here, the intervenor was repeatedly assured by class counsel that it was included in
the proposed class when it was not. 1t relied on those representations to its detriment. /4. In
the present case, to the contrary, the ASMP approached counsel for the Author Sub-Class
after the scttlement was announced for the purposc of sccking represcntation in order to
become included, knowing at that time that they were not so included. McBean v. New
York, 2007 WL 473711, at *3 (S.D.N.Y. Feb. 13, 2007), was a prisoner rights case, and (he
court found that requiring the intervenors to file their own actions would be prejudicial
because they were “individuals with limited resources.” South v. Rowe, 759 F.2d 610, 612-
13 (7th Cir. 1985), also was a prisoner rights case, and the prisoner-intervenor would have
faced significant prejudice if intervention were not granted: he was a third-party bencficiary

to the action in which he sought to intervene, and there were no other parties capable of
representing his interest.

P. 085/627
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to the drawing board”; motion to intervene found untimely); United States v. Pitney Bowes, Inc.,
25 F.3d 66, 72 (2d Cir. 1994) (“jecopardizing a seitlement agreement causes prejudice to the
existing parties to a lawsuit”; motion to intervenc found untimcly).

Third, this action commenced over four years ago and was highly publicized from the
outset. From that time through the announcement of the settlement and the notice process, the
ASMP movants actually kncw to what cxtent their purported interests might be affected by this
litigation. See Farmland Dairies, 847 F.2d at 1044 (question is how long proposed intervenor
“knew or should have known of [ils] interest before making the motion™ to intervene); see
generally United States v. Yonkers Bd. of Ed., 801 F.2d 593, 595 (2d Cir. 1986) (applicants had
notice where litigation was “page one news in the Yonkers local newspaper”). Mr. Perlman’s
admitted discussions with the Authors Guild prior to the institution of this action demonstrates
that the ASMP knew of the imminence of the action and the fact that it would not include his
constitucacy. The ASMP as carly as that time could have sought to intervene or file its own
lawsuit against Google.

Similar (or much shorter) delays have consistently been held untimely. See e.g., In re
Holocaust, 225 F.3d at 198-99 (8 months); Catanzano v. Wing, 103 F.3d 223, 233 (2d Cir. 1996)
(18 months); Pitney Bowes, 25 F.3d at 71 (8 months minimum); United States v. State of New
York, 820 F.2d 554, 557 (2d Cir. 1987) (15 months).

Fourth, there are “unusual circumstances,” but here they weigh strongly against
intcrvention. When a proposed intervenor admits to having been fully aware of the issues in the
litigation over four years ago, before the lawsuit was filed, but sits on the sidelines while it is
litigated, thereafter publicly acknowledging that it is not a member of the settlement class, only
to seek to insert itself into the settlement nearly a year after it was announced, fundamental
[airness requires that the request for intervention be denied.

The ASMP Movants do Not Even Address, Let Alone Satisfy, the Efements Necessary to
Warrant Reconsideration.

Finally, the ASMP movants do not even try to demonstrate that they meet the
requircments for reconsideration of a motion (they do not), which alone warrants denial of their
motion, See Jglesias-Mendoza v. La Belle Farm, Inc., 241 FR.D. 182, 183 (S.D.N.Y. 2007)
(“To prevail on a motion for reconsideration, the movant must demonstrate “an intervening
change of controlling law, the availability of new cvidence, or the need to correct a clear error or

prevent manifest injustice.””) (quoting Doe v. New York City Dep’t of Soc. Servs., 709 F.2d 782,
789 (2d Cir. 1983)).
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For all of the foregoing reasons, plaintiffs respectfully requcst that the Court deny the
ASMP movants’ motion for reconsideration. Should the Court request more complete briefing in
response to the more than fifty pages submittcd by the ASMP movants in connection with their
objections and motion to reconsider, we are ready to provide it on any schedule.

Respectfully yours,

2.0

Michael J. Boni

cc: Elaine Metlin, Esq.
Shirlcy Saad, Esq.
Victor S. Periman, Esq.
Bruce P. Keller, Esq.
Jeffrey P. Cunard, Esq.
Daralyn J. Durie, Esq.
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Symposium, Part 3: Authors and Incentives

Jane Ginsburg:

Our last panelist on this go round is Vic Perlman of the Amcrican Society of
Magazine Photographers. Remember that the photographers are not included in this
scttlcment and therefore are not part of the book rights registry. So, I gucss the first
question would be why not?

Victor Perlman:

Thank you Jane. Since I am a lawyer let me start with some disclaimers. First, 1
am kind of the flip side of the Jule Siegal. I’m spcaking solcly on behalf of ASMP and
its members. I'm not giving you any personal context here. I’m within the class and I'm
not even going to tell you whether I'm opting in or out or what I'm doing. The other
thing is that anybody who knows me knows 1 tend to view the world in the context o
popular culture, movies, songs and to me the Google settlement is a Jerry Maguire
moment. Because T keep secing Cuba Gooding going show me the money. And I'm kind
of a little likc Cindcrella befare the transformation here, because, you know, the
photographers aren’t in this thing. We¢ have illustrated books but we don’t have
illustrations. There is actually one exception — there is a limited class ol photographs and
photographers who are covered who are within the scttlement class and that is where the
copyright owner to the visual material is the same as the copyright owner to the book. A
little bit of history is that this room and the copyright world at large is a very small
incestuous community. We all know cach other. We know what’s going on. Tknew that
the class action suit was going to be filed by the Authors Guild before it was filed. And |
approached Paul Aiken whom I've known for probably 15 years or more and said, “hey
what about us?” And he very politely and diplomatically said that he wanted to keep it
limited to textual materials presumnably to keep this alrcady complicated situation as
relatively uncomplicated as possible. There may have been other reasons at play but if
I'm sitting in Paul Aiken’s chair T am trying to represent my constituents and I can
understand why you would want to cxclude cverybody else from at |east the discussion
stage of'it. There is nothing inherent about visual materials that suggests that they should
not have been included and in fact in some limited groups I have mentioned they are. As
far as T'm concerncd if this is an infringement, if copyrighted material is infringed il is
infringed ho matter what whether visual or textual. Whether we will be included in the
future is something we can explore laler on in this aftcrnoon’s program.

Round Two

Jane Ginsburgr:
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For Vic Periman, do you see the Google book scttlement as a possible template
for future opportunities for photographers and illustrators?

Victor Perlman:

Sure. Tracy mentioned IFRO. Actually, T was at the annual mecting of IFRO on
October 28th I gucss it was when Paul Aiken and Pat Schrocder announced the
scttlement. And my immediate rcaction was okay how do T get a piece of that. And this
reminds me of when I became a partoer in my law tirm and I was told verbally that T was
being offered partnership and then I got the partnership agreement. You know 350 pages
later | am looking at this and going whoa. 1think that we are certainly currcntly actively
evaluating the scttlement, its effects, possible ways of participating in this solution, in
similar solutions, in parallel solutions. I think that no matter how you fecl about the
situation and the scttlcment it’s inevitable that some system of dealing with the problems
that the settlement faces, and gave birth to it, is inevitable and is potentially a win win
win situation. The qucstion is as always the devil is in the details. And onc of the big
issucs I look at in trying to become involved in something like this is how to deliver a
sufficient body of rights to makc the thing viable.

Round Three

Janc Ginsburg:

Vic, you have the last word on this round. ‘What other concerns do you see going
lorward for your authors?

Victor Perlman:

These are concerns. They arc not necessarily objections. I signed my partnership
agreement. The first is the effect on value. This thing is sctting up a valuation for past
copying setting up a system and formulas cstablishing and dividing revenucs for future
uses. Tt is doing that for books with illustrations without taking thosc illustrations into
account and 1’m concerned about the preccdence of that system and how it might
negatively impact the valuation of illustrated materials. For past copying we are talking
about $60 a book, $15 for an insert in my view an illustratcd book isn’t worth an awful
lot without the illustrations. Tam conccrned that the settlement model doesn’( really
recognize that. I also have to puzzle about whether all books arc truly cqual. | keep
coming back to my show me the money question. 1kcep wondering where and whose
sharc does money for photographers come from. Are we going to have to fight with the
text authors? With publishers? With Google? With all three? Arc we going to create
new revenue strecams and if so how are those revenuc strecams going to be affected by
cverything that has gone on. Iam concerned about granting a virtual monopoly. And
that pun is complelcly intentional. Consolidation in the publishing ficld has consistently
led to decrcasing competition, smaller numbers ol markets and outlets, and these have
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resulted in decreasing compensation for photographers and I have to wonder would this
settlement be the ultimate cxample of that trend. I am concerned about security issucs of
access to and usc of visual materials. Once someone has a digital file in most cascs that
genie is out of the bottle, T am also concerned that my little red light just went on so [ am
going to shut up.
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