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INTRODUCTION

The State of Connecticut, by its Attorneyr@eal Richard Blumenthal (“The Attorney
General”), on behalf of the State and the puinlierest in preserving unclaimed property and
charitable interests within its boundaries, ¢ft©ecticut”), hereby responds to the Court’s
invitation to submit comments on the amendmémtie proposed class action settlentefithe
Attorney General also herebywags notice of his intent to ppar at the fairness hearing
scheduled for February 18, 2010.

Connecticut submitted comments to the Settlement Agreement on September 8, 2009
(“September Comments”) objecting to the pragmbsettlement’s violation of individual
protected property rights and gatnclaimed property and chargilaws. After that proposal
was withdrawn, Connecticut sought without succegsgolve its concerns in discussions with
the parties. Because the Amended Settlegreaement still fails toesolve the legal flaws
previously presented to the Couipnnecticut is compelled to objeotthe settlement as drafted
and urges the Court teject it.

In its September Comments, Connecticut speadlf outlined three aas of concern with
regard to the Settlement Agreement. Whiledifications in the Amended Settlement
Agreement affect each of the areas of concern, the modifications do not eliminate any of
Connecticut’s original@ncerns. In particular:

1. The original Settlement Agreement \datéd state unclaimed property laws by

misappropriating unclaimed funds fible maintenance of the Book Rights
Registry (“‘BRR”) created by the Settlement Agreement, and by reimbursing

authors and publishers by “topping up” theayments under the distribution plan.

! By submitting these comments, Connecticut does not concede its membership in any class in this litigation. As
previously presented to the Court,zasovereign state Connecticut cannot be brought into this litigation or its
settlement without its consent.



The Amended Settlement Agreement eliminates the “topping up” payments, but
continues to unlawfully misappropriate leimed funds for the maintenance of

the Book Rights Registry (“BRR”).

2. The Amended Settlement Agreemedoes not correct the likelihood that
charitable assets will be unlawfultpnverted to commercial purposes by
potentially retaining and dispersing uaiched funds generated by copyrights held
by or for the benefit of charities or citable trusts and disbursing them for the
benefit of BRR and for the benefit of ahate charitable purposes not approved

by a court of proper jurisdiction imccordance with State law.

3. The Amended Settlement Agreement feolsaicknowledge this Court’s lack of
jurisdiction to bring the states into this litigation and subject them to the scope of
the proposed Settlement. As set forttour September Comments, Connecticut,
and every state, is protected by theveinth Amendment and the doctrine of
sovereign immunity, and cannot be swigpd this litigation or its proposed

resolution by settlement e&pt by express consent.

Each of these concerns is discussed inldebow, and each warrantsjection — or, at the
very least, revision — dhe proposed settlement.
ARGUMENT
Operation of Section 6.3 of the Amended Settlement Agreement Results

in Misappropriation of Unclaimed Funds Collected for Unregistered
Rightsholdersin Violation of State Law

Section 6.3(a)(ii) of the Ammeled Settlement Agreement refers to “abandoned funds” as

revenues relating to claimed books (books for WihReghtsholders hawegistered with BRR),



which revenues have been “abandoned.” Thesauvegewill be surrenderdd “the appropriate
governmental authority.” Reversipayable to Rightsholders whave not registered with BRR,
however, will not be surrendered to the “appropriate governmental authority” for the benefit of
those Rightsholders, but ratheirill be retained by BRR foa period of five yearsSee Amended
Settlement Agreement 6.3(a)(i)(2).

At the end of the five-year period, the ¢lmmed Works Fiduciary (Fiduciary) may
authorize the expenditure of up to 25% of thelainted funds to finance efforts to locate the
rightful owner.ld. If the registry is unable to locatesthghtful owner afteten years, then the
funds are to be donated to a charity that s reading and litera@s defined under the
settlement. Amended Agreement 6.3(a)(i)(3).

Under Connecticut’s unclaimed property lamyegistered Rightsholders are afforded the
same protections as Registered Rightshold&tshe end of three years, unclaimed funds,
whether held by BRR for registered unregistered Rightsholdeshose rights are subject to the
laws of Connecticut, should be turned over ® @onnecticut State Treasurer to be preserved for
its rightful owner. See generally, Conn. Gen. Stat. 88 3-61a (Escheat of Property Held by a
Fiduciary), 3-64a (Escheat Bfoperty Presumed Abandoned Generally), and 3-66b (Escheat of
Unclaimed Intangible Property). Nearly evergtstin the country has a similar law requiring
that unclaimed property be turneder to the state at the endaothree-year or five-year period
from the time the property became eligible fansfer or distribution to the Rightsholder.
Connecticut, like many other states, imposes atantial statutory penaltfor funds not timely
turned over and disposed of undts unclaimed property lawsSee Conn. Gen. Stat. § 3-65b

and September Comments, pages 8 — 10.



The Amended Settlement Agreement contenteedeny those who hold constitutionally
protected copyrights the benefitstbbse rights in favor of a commuogal enterprise, Google, that has
exploited the copyrighted work withotite permission of the Rightsholde®ee U.S. Const. Art. I,

8 8, cl. 8. After the BRR is established, Google will bempletely freed from the obligation to
locate and compensate Rightsholders for the unéettexploitation of theicopyrighted works.

BRR will assume the responsibility of locatiagd compensating Rightsholders on behalf of
Google. After its first five years of operati, BRR's administrative costs for fulfilling Google’s
obligation to the Rightsholders of exploited works will be paid, in part, through the unlawful
retention and expenditure of tp25% of revenues due tmregistered RightsholderSee

Amended Settlement Agreement 8§ 6.3(a)(i)(2)nd&r Connecticut law, Rightsholders are entitled
to the full measure of their property, and may not tiaaeproperty diminished to pay fees to locate
them without explicit authorition from the State Treasurer.

Supposedly the 25% taken from Rightshosdeill be used to locate unregistered
Rightsholders and give them notice of theghtito claim their contigutionally protected
compensation (less 25%), but this lucratwveangement for BRR and Google provides
significant disincentive for BRR to diligently carogt its fiduciary responsibility to the
Rightsholders for whom it is holding comsation due to them from Google. Locating
unregistered Rightsholders iretfirst five years after funds are payable would deprive BRR of
income for its operations. Further, BRR has nigaar incentive to locate the unregistered
Rightsholders even in years six through tegause after the tengkar, the unregistered
Rightsholders rights’, contratty state law and property righjuaranteed by the United States

Constitution, are expunged.

2 See September Comments at page 7 for discusstbe appropriate escheatmenbgedure in the event that
Google cannot determine the location of a rightsholder. xpgmed there, in no case is Google relieved of its duty
to escheat unclaimed funds, and the only questitireistate to which the funds should be escheated.



The proposed settlement states that BRRem#lure distribution of remaining unclaimed
funds to literacy-based ongiaations recommended by Goegind libraries that have
participated in Google’s use of copyrighted wsrkWhile these may be worthy causes, they
should not be funded with assets wrongfully aledi from Rightsholders. Adhering to the state
unclaimed property laws furthers significant palinterests, as escheated funds are made
available for educational funding and atlpeiblic purposes without diminishing any
Rightsholders’ lawful ppperty interests.

Therefore, the Amended Settlement Agreenséiitunlawfully seeks to circumvent state
unclaimed property laws in favor of privaterfigs who have no cognizable right to the funds
escheated.

. I ndependence of the Unclaimed Works Fiduciary created by Section

6.2(b)(iii) islllusory Because It Bindsthe Fiduciary to Breach of
L oyalty to Rightsholders

Section 6.2(b)(iii) proposes tostall an “independent'Unclaimed Works Fiduciary”
(“Fiduciary”) empowered to use unclaimed funds to locate rightsholders, to consult with the
Board of Directors of the BRR dacating rightsholders, to approtee timing of motions by the
BRR to cy pres unclaimed funds to literacy-based charities, and to exercise certain other powers
on behalf of Rightsholders pursuant to Secti®asnd 4 of the Amended Settlement Agreement.
However, the Fiduciary does not possess adequalt®rity, independerg or discretion to
properly carry out these functions comply with fiduciary dties owed to Rightsholders.

In effect, the Fiduciary serves primarily to dissociate Google from the unlawful disposal
of absent class members’ funds and as a proaytiworize future methods of income generation
at the expense of the underlying property owrdre Fiduciary is not free to act on behalf of

unregistered Rightsholders to prot their unclaimed property imést because its discretion is



narrowly defined to ensure that the Fiduciary’sarcs merely facilitate the scheme structured by
Section 6 of the Amended Settlement Agreemf@nthe unlawful retention, expenditure, and
disposition of unclaimed property described above.

This so-called “Fiduciary” would be little motean an employee, whose role should not
be falsely aggrandized by the title and whiaseetions are inherently conflicted. The term
“fiduciary” “connotes thadea of trust or confidence, contplates good faith, rather than legal
obligation, as the basis of the transaction, refers to the integrity, théyfidélihe party trusted,
rather than his credit or ability, and has bedd teapply to all perns who occupy a position
of peculiar confidence weards others, . . . ” One essahtharacteristic of a fiduciary
relationship is that “there must be such cirstances as indicate a just foundation for a belief
that in giving advice or preseng arguments one is acting not in his own behalf, but in the
interests of the other partyOpinion of the Attorney General of the Sate of Connecticut, 1981
Conn. AG Lexis 85 (Sept. 18, 1989) (citations omitted).

A fiduciary or confidentiatelationship is broadly defieas a relationship that is
"characterized by a unique degree of trust amfidence between the figs, one of whom has
superior knowledge, skill or exgee and is under a duty to repretsere interests of the other. .
.. The superior position of the fiduciaryadwminant party affords him great opportunity for
abuse of the confidence reposed in hirAtiern v. Kappalumakkel et al, 97 Conn. App. 189,
194, 903 A.2d 266, 270 (Conn. App. 2006) citibgnham v. Dunham, 204 Conn. 303, 322,
528 A.2d 1123 (1987Qverruled in part on other grounds $antopietro v. New Haven, 239
Conn. 207, 213 n.8, 682 A.2d 106 (1996)

If the Fiduciary truly represents the begerests of the Rhtsholders whom he

supposedly represents, he will breach his obbtigatto Google and BRR under the terms of the


http://www.lexis.com/research/buttonTFLink?_m=58aa2b9c6c9a40ccedab5150bd378129&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b97%20Conn.%20App.%20189%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=22&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b204%20Conn.%20303%2c%20322%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAl&_md5=e9418af3d76823e420e754932d4dc017
http://www.lexis.com/research/buttonTFLink?_m=58aa2b9c6c9a40ccedab5150bd378129&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b97%20Conn.%20App.%20189%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=22&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b204%20Conn.%20303%2c%20322%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAl&_md5=e9418af3d76823e420e754932d4dc017
http://www.lexis.com/research/buttonTFLink?_m=58aa2b9c6c9a40ccedab5150bd378129&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b97%20Conn.%20App.%20189%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=23&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b239%20Conn.%20207%2c%20213%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAl&_md5=bedf834d31d1305c260f790476283471
http://www.lexis.com/research/buttonTFLink?_m=58aa2b9c6c9a40ccedab5150bd378129&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b97%20Conn.%20App.%20189%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=23&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b239%20Conn.%20207%2c%20213%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAl&_md5=bedf834d31d1305c260f790476283471

Amended Settlement Agreement. On the oltzard, if the Fiduciary as solely within the
constraints of discretion defined by the Amended Settlement Agreement, he will breach his duty
of loyalty to the Rightsholdettse supposedly represents. eTgroposed Fiduciary, therefore,
merely creates an illusion of fair represemtatior the constitutionallprotected property rights
of those whose works have been unlawfully expt by Google for commercial gain, when, in
fact, the Fiduciary is not at all independantl owes its duty to BRR and not unregistered
Rightsholders under the terms of thhmended Settlement Agreement.

The Fiduciary’s role and ability to act tsehalf of unregistered Rightsholders is
significantly constrained by thertas of the Amended Settlement Agreement. At the six-year
point, the Fiduciary is dhorized to allow the release of tp25% of the funds retained for
unregistered Rightsholders. Any released fuarésto be used locate unregistered
Rightsholders. The Fiduciary will be givitige BRR additional funds to accomplish what has
been stated to be its primary mission, whdrag already been unsuccessful in locating those
Rightsholders for five years. Adiciary that is truly free to aonh behalf of its principals should
have substantial trepidation owarthorizing thisexpenditure.

The parties do not write on a cleslate. Connecticut law — asother states — precludes
those holding unclaimed property from deductxgenses or fees from the funds without
permission of the State Treasur&onn. Gen. Stat. § 3-65¢hus, the Fiduciary and the BRR
lack discretion to withdraw arekpend these funds as anticipated by the agreement. In addition,
Connecticut’s unclaimed propergws would preserve those funids Rightsholders in their
entirety for an indefiite period of time.See Conn. Gen. Stat. § 3-70a (“any person claiming an
interest in propertgurrendered to the Treasurer... ynaéaim such property...at any time

thereafter.”)



In sum, the provisions of the settlement agreement establishing a Fiduciary violate
Connecticut law.

[I1.  Disposition of Unclaimed Funds Pursuant to the Amended Settlement
Agreement Will Result in Unlawful Conversion of Charitable Funds

The Amended Settlement Agreement pr@sa® expunge the property rights of the
unregistered Rightsholders aften tgears by distributing them tdadracy-based charities. This
disposition would occur througly pres motions brought by BRR, Gotegand the participating
libraries. Any such action would be impessible under Connecticut charities law, which
requires that all unclaimed funds — including unclaimed funds belonging to charities — be
escheated to the state. Onlg tBtate, acting through its Attorn@gneral, has standing to seek a
cy pres of escheated charitable assets.

As set forth in the September Comments, BR&penditure of angortion of charitable
funds or distribution of any portion of sualmids other than to the Rightsholder or to the
appropriate state’s unclaimed property custodidincanstitute a breach of fiduciary duty and an
unlawful conversion of charitable propertgee Conn. Gen. Stat. 88 45a-514 and 47-2 (property
dedicated to charitable purpose shall be dsethat purpose forevend for no other purpose).
Every state, through common lawstatutory provisions, similarlgrotects charitable assets.
Therefore, compliance with the provisions of thmended Settlement Agreement with regard to
retention, expenditure and distribution of revenues due to utesgisRightsholders for whom
the copyright is for the benefit of charitablerposes would result in an unlawful conversion of
charitable assets under the law of every stBistribution of revaues due to unregistered
Rightsholders in accordance with state unclaimegenty laws will ensure that charitable assets

continue to be held indefinitely for the intendecgtable purposes in accordance with state law.



Connecticut law requires that if it has becameossible to distribute the funds for the
intended charitable purpegfor example, when a charitalitgghtsholder no longer exists), then
a court of proper jurisdiction may redirect the farid an alternative charitable purpose that as
nearly as possible approximates thigioal charitable Rightholder’s purposeduncan v.
Higgins, 129 Conn. 136 (1942). However, as expldiherein and in the September Comments,
unclaimed charitable assets must be escheatbeé tetate. Thereaftan the appropriate case,
the Attorney General as represéneof the public interest ioharitable funds — not Google or
the BRR - has standing to bring a cy pres motion reisipect to such escheated charitable funds.
Any other disposition of charitable assets vdotbnstitute an unlawful conversion of the assets
and a violation of unclaimed property law.

IV. The State of Connecticut s Not a Member of Any ClassIn This Proceeding
And Cannot be Subject to the Terms of the Settlement Agreement.

Connecticut has a sovereign interest in @naag the rights and pperty of our citizens,
including by safeguarding properyd preserving charitable ingsts. As set forth in its
September Comments, incorporategein by reference, subjewgi Connecticut to the provisions
of this agreement or including it in a settlemeliatss would violate th8tate’s immunity from
suit in federal court under the Eleventh &miment and the doctrine of state sovereign
immunity. Federal courts may not disregard Connecticut law unledsithdbes major damage
to an important federal interest. Here, thera $trong federal interest applying Connecticut
law out of respect for statetarests and state sovereigrapd no countervailing interest
requiring that Connecticut belgjected to this agreement.

In addition, inclusion of Connecticut the Settlement Class would contravene

Connecticut law requiring that only the AttesnGeneral, or thosacting under his direction,



represent the State in any civil legal matteSee Conn. Gen. Stat. §125 (“Attorney General
shall have general supervision over all legal maftewhich the state sn interested party....

He shall appear for the statein.all civil suits and other ciVproceedings... in which the state
is a party or is interested ..n@all such suits shall be condwttey him or under his direction.”)
In this case, it is undisputekat Class Counsel is not agjiunder the direction of the
Connecticut Attorney General and has not bed¢inasized by the Connecticut Attorney General
to represent the State of Connecticut. As nholtg set forth above, there is a strong federal
interest in respecting state sosignty as reflected in the Eleventh Amendment, the doctrine of
state sovereign immunity, and the numerodefal court decisions interpreting these legal
principles.

Thus, allowing Class Counsel, without statthatization, to represnt, compromise, and
usurp unclaimed property, would directly cavene Connecticutate law without any
countervailing clear and substantial federalresgéeor major harm done to those clear and
substantial interests.

CONCLUSION

For all the foregoing reasons, the State of @atinut respectfully requests that the Court

reject the proposed settlement.

® The Amended Settlement Agreement amends the Settlement to exclude “the departments, agencies and
instrumentalities of the United States Government,” Definition 1.13 “Amended Settlement Class,” but does exclude
the States from the class definition. The Amended Settlement Agreement also adds a provision in Section
6.3(a)(i)(3) to provide “notice and an opportunity to be heard by the attorneys general of all states in the United
States” when the Book Rights Registry is moving that the Court distribute unclaimed funds to literacy-based
charities. These additions do not recognize or resolve the sovereign immunity and constitutional objections raised
by Connecticut.
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Respectfully submitted,

RICHARD BLUMENTHAL
ATTORNEY GENERAL

/s/Richard Blumenthal
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CERTIFICATE OF SERVICE

The foregoing Objection of the State adrhecticut to Class-Action Settlement was
served on all counsel of record on Jan8y2010, by electronic mail through the Court’s

CM/ECF system.

[sIGary M. Becker
Gary M. Becker
Assistant Attorney General




