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Re: Hare, Garry vs. Amiga, Inc., ot al
Reference No, 1100046108

Dear Judge Agretelis:

On behalf of Respondents, Amiga, Jnc. and Peotti Kouri, T coclose Respendents’
Memorandurm of Law to Stay or, Alternatively, Dismiss Arbitration.

Alge, the briefing schedule isswed by Your Honor requires Claimant to submit any
opposition papers by Fanuary 30. Res%ondmt respectfolly requests the opportunity to file a reply
to Claimant's oppesition ne later than February 7. :

Thank you for Your Honor’s consideration.

Respectfully,

Robert H. Bernstein

RHB/sdb

Enclosure

cc: Bruce W. Blakely, Esq. (w/encl - via facsimile: (415} 381-4301 and via UPS)
Cindy L. Cravalho (w/encl. - via facsimile: (925) 938-6732)
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JAMS ENDDISPUTE MEDIATION

GARRY HARE,
Reference No. 1100046108

Claimant,
s,

AMIGA, INC. and PENTTI KOURI,

Respondents.

MEMORANDUM OF LAW ON BEHALF OF RESPONDENTS TO STAY OR,
ALTERNATIVELY, DISMISS ARBITRATION

REED SMITH LLP

The Legal Center

One Riverfront Plaza — 1* Floor
Newark, New Jersey 07102
Telephone: (973} 621-3200
Facsimile: (973) 621-3159
Antorneys for Respondents
Aumige, Inc. and Pentti Kouri

Of Counsel and On the Brief:
Robert H. Bemstein, Esqg.
Omn the Brief:

Stephen D. Bird, Esq.
Christian R. White, Esq.
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PRELIMINARY STATEMENT

Respondents, Amiga, Inc. {“Amiga” or “the Company™) and the Chaimnan of its Board of
Directors, Pentti Kourd, subrmit this memorandum of law in support of their position that JAMS
is not authorized to proceed with this arbitration.2 The sole authority for JAMS to atbitrate the
instant claims is the agreement upon which Claimant, Gary Hare, relies. As Amiga contends the
agreement is void and has previously petitioned the United States District Court for the Southern
District of New York for a declaration on this issue, JAMS has no authority to proceed with this
arbimation. Indeed, setiled law, including that in the Ninth Circuit, instructs: “JA] party who
contests the making of a contrast containing an arbitration provision carmot be cormpelled o

arbitrate the threshold issue of the cxistence of an agreement to arbitrata. Only a cowt can make

that decision.” Three Vaileys Mun. Water Dist. v. EF. Hutton & Co., 925 F.2d 1136, 11390-4]

© (9th Cir, 1991}, Accordingly, JAMS should stay this matter pending the forthcoming ruling by

the district court 3

By way of background, in Ssptember 2003, Amiga engaged in negotiations concerning
Claimant joining Amiga as Chief Bxecutive Officer. Amiga entered these negotistions with the
intent of farming a strategic “partnership”™ with Claimant pursuant to which Claimant was

required to, among other things, inroduce the Company to financing and capital markets and

1 Norhing herein shall be dssmed to constitute, or be lnterpreted as Respondenis’ consem 10 arbivadon. Te
the conmary, Respendents maintain that JAMS does aot have jurisdicrion te hear this dispute and thar the meter
should not proceed.

2 Though not addressed in this memorandum, as Your Henor only invited argumenis respecting whether
this arbitration should proceed, Mr. Kouri also objects to this arbitration against him in his individual capa.cily
becnuge he is net 2 perty to the agreement upon which Claimant bases this arbitration. See Bengsra v. Marciago, 92
Cal. App. 4th 987 {Cal. Ct. App. 200]) {reaffirming that “a party sannot be compelled to arbirare a dispute that he
has not agreed to resolve by arbitration™ and  holding that corporste officer who signed agreements with arbitration
clauses could not be compelled ta arbirare claims against him becanse he was “not 2 party ic the ... agresmentaf;]
ke voambiguously signed hoth agreezaents as a corporate officer and only as a corparate officer, oot in his individual
capacity.”) Accordingly, Mr. Koun reserves his nght to raise this defense.

3 By Jetter dated January 5, 2006, Respondents submitted the parties’ federal court pleadings, including Mr.
Kouri's declaration, to JAMS. As Respondeats refer 1o the fedegal court pleadings in this memorapdum, the federal
pleadipgzs are part of the record before JAMS on this motion.
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strategic investors, manage Amiga’s uperatiuﬁ.s and employees, and grow the Company
generally.

During the negotiations, Claimant deliberately misrepresentsd that he had extensive
connections and intimate relationships with industry leaders and investors in the financial
services jndustry and possessed the sbility to secure financing from these alleged contacts.
Bascd upon these numerous and serious misrepresentations, Amiga entered into a contingent
cmployment agreement (“the Contingent Agreement™) with Claimant on October 6, 2003.
However, before simply agreeing to be bound by an agreement that would provide Claimant with
substantial compensation and benefits, Amiga required assurances that Claimant would be able

tc maise capital for the Company. Accordingly, Claimant's counsel (who prepared the

Contingent Agreement) included a provision in the first peragraph of the Agreement making

arded).

The purpese and intent .nf this pmvisi&n \;vas to make the Contingent Agreement
conditioned upon Amiga, through Claimant’s direct copnections and efforts, securing a
minimum of $1,000,000 in funding for the operations of Amiga Put another way, if that

precondition did not aceur, the parties agrsed the Contingsnt Agreement was unenforceable and
neither party was bound. Asniga was not prepared to undertake an obligation of providing
Claimant with an extraordinarily generous benefits peckage {inclnding substantial damage
provisions under the Contingent Agreement} and paying him a $300,000 apnual salary until
Claimant demonstrated that he could in fact raise capital.

The Compeny never secur=d =z minimum of $1,000,000 in funding for the operations of
Amiga through Claimant’s direct efforts. Anticipating that Amiga would terminate him because

of his misrepresentations and failure to carry out his responsibilities, Hare chose to “jump the
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gun” and voluntarily resign on August 4, 2005. While the Company eventually raised
$1,000,000 from private investors, none of that money resulted from Clai;-nant‘s efforts.
Consequently, Amiga contends the Contingent Apreement, in_jts _eptirety {including the
arbitration provision), never took affect. )

Amiga fled a federal lawsuit on 0ct§her 21, 2005 seeking, smong other relief, a
declaration that the Contingent Agresment is void because Claimant did not satisfy the $1
million condition precedent 1o enforce that document. In response, Claimant filed a motion to
dismiss Amiga’s Complaint, arguing the dlstnct court should compel the parties to arbitration
pursuant to the Federal Asbhitration Act, 9 U.S.b. §3, et seq. (the “FAA™). On December 19,
2003, Amiga filed its opposition to Claimant’s motion and cross-moved to dismiss or,
altemnatively, to stay the instant arbitration proc”eédjng‘ Claimant’s response to Amiga’s cross-
motion is due Tanuary 31, 2006.

As set forth more fully below, JAMS bes no authority to bear Claimant’s claims. It is
well-established that where, as hers, a contract containing an arbitration clause is challenged as
void, it is the responsibility of a court, not an arbjtrator, to first determine whether the underlying
contract is in fact void, Consistent with settled law, JTAMS therefore must stay this proceeding
pending the district court’s ruling on Amige’s claim that the Contingent Agreement is void.

In the event, however, JAMS (as opposed to the Court) were 10 rule on the merits of
Ammniga’s eontention that the Contingent Agmemé"ﬁt is void without waiting for the Court to first
decide the issue —something JAMS should net do— JAMS nonetheless sﬁould dismiss this
arbitration for the same reasons Amipa advances before the district court, ie, the Contingsnt

Agreement never took effect because Claimant did not satisfy the $1 million condition precedent.
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