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RECEIVED

- IN'THE UNITED STATES DISTRICT COURT " HB 21 2006
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION -
MICHAELW.DOy . 3
PILAR MORE, ) GLERK, U8 DISTRIGE & URT
Plaintiff, ;
v. ;
- JAMES FREY, DOUBLEDAY & . ) 060 O 9 3 4
COMPANY, INC., RANDOM HOUSE, INC., }
KNOPF PUBLISHING GROUP, INC., and )
VINTAGE ANCHOR PUBLISHING, INC., ) JUDGE COAR
Defendants. ) MAGISTRAT,
efendan ) E. M BEWLOW
NOTICE OF REMOVAL

Pursuant to 28 U.S.C. §§ 1332 and 1446, as amended in relevaat part by the Class
Action Faimms.s Act of 2005, defendants Doubleday & Company, Inc. {“Doubleday™) and
Random House, Inc. ( “Random House™) (collectively “Defendants”) hereby remove to this
Court the above-styled action, pending as Case No. 06-CH-00772 in the Circuit Court of Cook
County, llinois County Department, Chancery Division (“the State Court Action™). As grounds
for removal, Defendants states as follows:

Factual Background

L. Oa January 12, 2006, Plaintiff Pilar More filed the State Court Action in

the Circuit Court of Cook County, Illinois County Department, Chancery Division.

2. Defendant Doubleday was served with 2 summons and complaint
(“Cmplt.") on January 27, 2006. To date, defendant Random House has not been served with a

summons and complaint.

3 The complaint arises out of the publishing and marketing of the book “A

Million Little Pieces™ (the “Book”) written by defendant James Frey. (Cmplt §1).
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4. - -The complaint contairs a'single-count which seeks relief againist

defendants for alleged violations of the Hlinois Consumer Fraud Act, 815 [LCS 505/2. ' -

5. Although Plaintiff does not indicate the state of her residence in the
Complaint, Plaintiff seeks relief pursuant to the llinois Consumer Fraud Act and filed the State

Court Action in Hlinois. Accordingly, Defendant presumes Plaintiff is a citizen of the State of

Ilinois.

6. Defendant Random House is 2 corporation organized and existing under
the laws of the State of New York with its principal place of business in New York, New York,

and thus is a citizen of New York for these purposes.

7. Defendant Doubleday is a corporation organized and existing under the
laws of the State of New York with its principal place of business in New York, New York., and

thus is a citizen of New York for these purposes.
8. Defendant Frey is a citizen of the State of New York.

9. Plaintiff seeks to pursue her claims on behalf of a nationwide class of “all
persons who putchased the book ‘A Million Little Pieces’ written by James Frey. . . (Cmplt. §

8).

! In addition to defendants Frey, Doubleday, and Random House, the Complaint purports to name as defendants
“Knopf Publishing Group, Inc.,” and “Vintage Anchor Publishing, Inc.,” neither of which are corporate entities.
Alfred A. Knopf, Vintage Books, and Anchor Books are divisions of Random House, Inc. Defendants Daubleday
and Random House will move at the appropriate time to have these alleged parties dismissed from the action.

2
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' Fedéral Jurisdiction under the Class Action Fairness Act
10.  Application of (;SAFA. The Court has original jurisdiction of éhis case '
pursuant to the Class Action Fairness Act of 2605 ("CAFA” or “the Act”). CAFA crea;tes
federal jurisdiction over lawsuits in which “the matter in controversy exceeds the sum or value of
$5,000,000, exclusive of interest and costs, and is a class action in which . . . any member of a
class of plaintiffs is a citizen of a State different from any defendant,” and the number of
members of all proposed plaintiff classes exceeds 100. 28 US.C. § 1332(d)(2)(A) and (d)(5).2

As explained below, each of these criteria are met here.

1. Amount in Controversy. The aggregate amount in confroversy in this case

exceeds $5,000,000, exclusive of interest and costs. Plaintiff seeks to recover under the [llinois
Consumer Fraud Act for alleged “unfair and deceptive practices perpetrated on millions of
persons.” (Cmplt. { 1). In addition to injunctive relief concerning future advertising and a
complete accounting of sales, Plaintiff seeks to recover “appropriate compensatory and punitive
damages” (Cmpit. p. 6), which presumably include the purchase price of the Book. Based on
sales of the Book, the amount in controversy exceeds the $5,000,000 threshold. (Declaration of
Donald Weisberg, Exhibit B hereto, at § 5).> The book was sold in both hardcover and
paperback editions. /d. at | 4. More than 2.5 million copies of the paperback edition were sold
with a suggested retail price of $14.95. Id. at 15. These figures demonstrate that in excess of

$5,000,000 is at issue in this case. Jd.

1CAFA applies to any action commencing on or after February 18, 2005 — the date when CAFA was enacted. See
CAFA § 9 (“The amendments made by this Act shall apply to any civil action commenced on or after the date of
enactment of this Act.™)

? Defendants deny that Plaintiff has stated a claim or that certification of a statewide or nationwide class would be
appropriate. Defendants further deny that Plaintiff or any putative class member is entitled to any relief whatsoever.

3
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“12.  Citizenship of the Parties. There is diversity of citizenship betweena -

" member of Plaintiff’s putative class and defendants Doubleday and Random House:

a. Plaintiff appears to be a citizen of Hlinois and there are putative

plaintiffs in all 50 states, (See D. Weisberg Dec., Ex. B, at §6.)

b. Defendants Doubleday and Random House are New York
cotporations with their principal places of business in New York, New York, and

thus are citizens of New York for these purposes.
c. Defendant Frey is a citizen of the State of New York.

d. Accordingly, this action is a class action where “any member of a
class of plaintiffs is a citizen of a State different from any defendant” 28 U.S.C.
§ 1332¢d)(2)(A).

13. Number of Class Members. As the above figures indicate, there are more

than 100 class members.

[4.  Mandafory Jurisdiction. CAFA classifies qualifying class actions (i.e.,

ones in which the $5 million amousnt-in-controversy is met) by the number of clas,s members
!ocatc;d in the state where the action is filed and the citizenship of the defendants. Where less
than 1/3 of the class members are located in the state where the action is filed, federal courts are
required to accept jurisdiction. See 28 U.S.C. § 1332(d)(2). Where more than 1/3 but less than
2/3 of the class members are located in the state where the action is filed, courts are required to
apply a group of factors to determine whether to accept jurisdiction. See 28 U.S.C. § 1332(d)(3).

Where more than 2/3 of the class members are located in the state where the action is filed and

4
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certain' Gther criteria are met, courts are required to decline juﬁs’diétion. See28USC. %
1332(d)(4). In this case, federal Jurisdiction over this action is mandatory, not permissive, under
CAFA béc-ause defendants Doubleday and Random House are niot citizens of [Hinois and less

than 1/3 of the class members are citizens of Iilinois. See D. Weisberg Dec., Ex. B, at Y 6.; 28

U.S.C. § 1332(d)(3) and (d)(4).

Procedural Matters

15.  Removal is Timely. A notice of removal may be filed within 30 days after
the defendant receives a copy of the initial pleading, motion, or other paper from which it may be
ascertained that the case is removable. 28 U.S.C. § 1446(b). The United States Supreme Court
has held that the 30-day period prescribed in section 1446(b) runs from the date of formal service
of the complaint. Miwrphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 US. 344, 355-56
(1999). Defendant Doubleday was served no earlier than J anuary 27, 2006, and defendant
Random House has not yet been served. This notice of removal is thus timely, as the 30-day

period for removal for defendant Doubleday does not expire until February 27, 2006,

16.  Removal to Proper Court. This Court is part of the “district and division

embracing the place where” the State Court Action was filled — Cook County, Iltinois. 28 U.S.C.
§ 1446(a).

17. Consent Not Required. Pursuant to 28 U.S.C. § 1453(b), the cousent of

other defendants to this removal is not required.

18.  Pleadings and Process. Pursuant to 28 U.S.C. § 1446(a), attached hereto
as Exhibit A is “a copy of all process, pleadings, and orders served upon” defendant Doubleday.

No defendant has answered or otherwise filed a responsive pleading to the 6omplaint.

5
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19. . Filing and Service. A copy of this Notice of Removalis being filed with
the Clerk of the Circuit Court of Cook County, Hlinois, and is being served on alf counsel of

record, consistent with 28 U.S.C. § 1446(d). The Circuit Court of Cook County, Illinois, is

located within this district.

WHEREFOR_E, defendants Random House, Inc. and Doubleday & Company, Inc.
respectfully remove this action, now pending in the Circuit Court of Cook County, Illinois

County Department, Chancery Division to the United States District Court for the Northem

District of [llinois.

Respectfully Submitted,

RANDOM HOUSE, INC. and
DOUBLEDAY & COMPANY, INC.

o [N (e

One of Their Attomeys

Mark B. Blocker

Michael C. Andolina
Marissa J. Reich

SIDLEY AUSTIN LLP
One South Dearbom Street
Chicago, [Hinois 60603
(312) 853-7000

Of counsel:

Stephen G. Contopulos

Jennifer A. Ratner

SIDLEY AUSTIN LLP :
555 West Fifth Street i
Los Angeles, California 90013 :
(213) 896-6000

Dated: February 21, 2006
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) 2170 - ) N

; Sesv 22 - Served
2220 - Not Sepved 2221 - Nof Served
2320 - By Mall U - Searved By Mail
24240 - Secved By Publication 2421 - Served By Pubbication _
. SUMMONS | : g Aua§:_sunmor{s : e (Rev1253001) CCG 0001
IN THE CICUIT COURT OF COOK COUNTY, ILLINOXS
COUNTY DEPARTMENT, CHANCERY, DIVISION
t
(Natxee all partics) No. 066H00772
PILAR MORE,
Plainciff,
v
JAMES FREY,| DOUBLEDAY & COMPANY, INC,, RANDOM Sheriff Please Serve:
HOUSE, INC., KNOPF PUBLISHING GROUP, and VINTAGE Daubleday & Company, Tne.
ANCHOR PUBLYSAING, cfo Registered Agent.
Defendaats. Preatice Hall Corporation
33 N. LaSalle Street
SUMMONS Chicago, TL 60602-2607

ut:

SUMMONED and required to file an aaswer fo the mmﬂaiut in this case, a copy of which is

hereto attachied, or otherwise file yorr appearaiice, and pay the required fee, in the office of the Clork of this Couct at
the foltowing ldeation:

@ Richard ¥, Bxley Ceater, 50 W. Washingion, Reom ?0'2 2 Chicago, Nliaois 6a60z -
O Distirict 2 - Skolss T Districe3 ~ Rofling Meadaws O Disitict 4 - Maywood
Old Orchard Rd. 2121 Eudid 1500 Maybrook Ave.
Skoyie, IL 60077 Ralliug Mexdows, 1L, 60008 Maywoed, IV, 60153

5 « Bridgeview U District 6 - Maddyam
%0220 8. 76th Ave, 16501 S. Kedze Pkwy.
Bridgeview, IL 60455 Marlcham, IL 60426

Yaou diust file within 30 days after service of this Sutnmans, nat counfing the day of service.
iF YOU FAILTO DO 50, AJUDGMENT BY DEFAULT MAY BEENTEREDAGAINST YOU ROR THE RELIEF
REQ COMPLAINT. S~

-
'\q\-‘

To the alficer:

This sa
cadorsement
be returned ya

oAy i be refuaraed by the officer or other person fo whem it was given for service, with _
service aud foc, i aay, immediately service. I service cannat be madc, this summont shat |
darsed, This summans may stof be 5. igr thaa 34 duys sfterits date.

Afty.No.s__ 3186

e « X ; .
Ably.for:__ Plaltucise 5 : _ M ' §

Address: 641l W, Lake Street, _Sulte 400 ‘fé.\

AT -
Cley. i__| Chicago, IL 60661 it colzervices .
Statellip:_ * (Yo beInserted by officer ea copy Ieft with defoadant
Telopbiowe:__¢3}2) 258-1200 ~ erathec perso)
~ Y
Servico by Faesiaile Trauswission will becrccepied at: -

(Arex Codl)  (Fussiruile Telcphane Numbior)
DOROTHY EROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

A
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2128 - Serve 2121 - Scrved

2220 - Not Shyved 2221 - NatServed

2320 - Sevved By Mait 2321 - Served By Muil

2420 - Serveq By Publication 2421 - Served By Publicatian o }

SUMMONS , ... ALIAS_SUMMONS - Rev123/81) CCG duo1
ey b e oL —

IN THE CIRCUIT COURT OF CQOK COUNTY, ILLINGIS
COUNTY DEPARTMENT, - CHANCERY DIVISTON

9qCH00772
No.

(Narac a¥ parties)

PILAR MORE]

Plaiﬂtiff.

v, -
JAMES PREY | DOUBLEDAY & COMPANY, INC,, RANDOM

HOUSE, mNCJ, KNOPF PUBLISHING GROUP, and VINTACE
ANCHOR PURBL ISUING,

Sheriff Please Sarve:
Doubleday & Company, Inc.
¢/0 Registered Ageut,
Preatice Hall Corporacien
33 N. LaSalle Street
SUMMONS Chicago, IL 60602-2607

Defendants,

Ta cach defendaat:

YOU ARE SUMMONED aad roquired to ite au answer {a the co

hereto attached, or otherwise il your appcarance, snd pay the requiced fee,
the fallowing igcation:

tuplaint fo this case, a copy of whichis
iu the office of the Clerk of this Court at

a ed J. Paley Ceater, S0 W, Washington, Room _? 0ol 2 Chicago, Diiasls 50602
O Dirgriee 2. gusrs C DGt 3 - Ratling Fovadass U Pustrict 4 - Maywood
Old Grciard Bt 2121 Euclid . 1500 Maybrook Ave,
ic, I 60477 Roflitg Meadows, IL. 60008 Maywaod, I, 6a1s3
O Districts- Bridgeview O District 6 - Markbam I

10220 &, 76th Ave. 16501 8. ¥edzie Phowy. |

geview, IL 60455 Mariham, IL g,
[ ]

To the officer:

This &
cndarsement ¢
be returaed 1

mong mast be refuracd by €he officer or ather

fervice znd fees, if zpy, imediately after service. If servioe caonaf be made, this summons shall
dorsed. This summons may not bcxm% then 30 days xficrits date.

2oy o
Atty. Nos__316i4s "f R0y 1N 1 2 2006

Address: 641 W, Lake Streec, Suite 400
ﬁl)ﬁtauﬂip: Chicago, II 60461

helngerted Goet o Left with; det: *
Tdepboue: €312y 258-31800 (Ta «row:{;mu,m” will; defeadaat

Setvice by Facsiitile Transmission will beaccegted ac:

(AccaCadey {Fuccimile Telephoge Namber)
DORDTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOILS

Ea - S
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IN THE CIRCUIT OF COOK COUNTY, [ILLING)s ~ ., -
COUNTY DEPARTMENT, CHANCERY DIVISIGN ~ ©
A o B -
PILAR MORE, ) N % !tﬂ
) B
Plﬂiﬂﬁﬁ: ) —'-.‘\ . '-:' . b
) §oei o -
vs. ; No.: "'.'!'E‘-, g e
JAMES FREY, DOUBLEDAY & ) 0gCH 00772
COMPANY, INC., RANDOM HOUSE, )
mc..xﬁop:: PUBLISHING GROUP, INC,, ) ,
and VINTAGE ANCHOR PUBLISHING, INC,, )
: }
Defendants, )

COMPLAINT- CLASS ACTION

M RS COMMON TO ML ca

INTRODUICTION

Fhic scficn s brough® by PILAR MORE tc secire radiess wauist JAMES FRET,
DOUBE

I.

LEDAY & COMPANY, INC., RANDOM HOUSE, INC., KNOPF PUBLISHING

GROUR, INC., and VINTAGE ANCHOR PUBLISHING, INC., and each of them, for unfair and
deceptiy

¢ practices perpetrated on millions of persons who purchased the book “A MILLION

LITTLY PIBCES™ written by Defendant James Prey and published by Defendants

DOUBLEDAY & COMPANY, INC., RANDOM HOUSE, INC., KNOPF PUBLISHING

GROUE, and VINTAGE ANCHOR PUBLISHING, PILAR MORE is one of the purchasers of
DcfeadzTnt James Frey's baok “A Millioa Little Pieces™. PILAR MORE brings this class action

on behalf of all persons who purchased the subject book based upon relisnce aq assertions of its
truthful] haaest, and non-fiction character.

et

e, Mt . 14,

e Nl
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2. Plaindff is a woman who purchased Defendants book “A Milfion Littie Pieces™
sometie after Octaber 26, 2005,

3. Defendant, Yames Fray wrote the book “A Million Little Pieces™ which was represented
tobe a wark of nan-fiction.

-4. Defendants, Doubleday & Company, Inc., Random House, Ing,, Knopf Publishing Graup,

Inc., and Vintage Anchor Publishing, Inc., are public corpacations, doing business in Winais,
who pulrlished. promated, and represented the book “A Million Little Pieces™ as 3 work of non-
fiction.
5 Pu information and belief, Defendants Fames Frey, Doubleday & Company, Inc.,
Random House, Ine., Knopf Publishing Group, Inc., and Vintage Anchar Publishing, Inc., sold
wtiltiong of capics of the baok “A Liitticr. Little Mooes™ to coasumers,

EFRAUDULENT POLICIES AND PRACTICES

6. Deleudud, JAMES FREY gave wiltiple iterviews i print and on television, including

but nat limited to “The Oprah Winfrey Show™ of Qctober 26, 2005, representing his book “A

Million Litrle Pieces™ as a true and honest wark of noa-fiction.

7 efendants, DOUBLEDAY & COMPANY, INC., RANDOM HOUSE, INC., KNOPF i

PUBLISHING GROUP, INC., and VINTAGE ANCHOR FUBLISHING, INC., promoted and

sepresegted the book “A Milfion Little Pieces™ as a work of non-fiction including but not lieited

to Iisﬁfl 1 said book on the New York Times Non-fiction best selier list,

CLASS ALLEGATIONS ;
8  PILAR MORE beings this claim on behalf of 2 class. The class includes all persons who :'

2
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pucchasdd the book “A Million Little Pieces™ written by Defendant Fames Frey and published by -

Defendafit Doubleday & Company, nc.

9.

Qn information and belief, the class is so numerous that joinder of all members is

impractical.

t0.

ere are Questions of law and fact common to the class members, which questions

predomihate aver any questions affecting only individual class membets. These questiops

include:
1. Whether each defeadant engaged in the practices complained of.
Z Whether the practices complained of are a perpetration of fraud.
3 The appropriate remedy.
1. Plaintff will fairly and adequately protect the interests of the class members. She is

commitfed to vigacously litigating this maitec.  Che has rotained coursel crpesisnecd in handling

all typed of torfuous canduct claims. Neither plaintiff nor her counsel have any intecests which

might cause them not fo vigorausly pucsue this claion.

12.

4\ class action is an appropriate method for the fair and efficient adjudication of this

controvessy. Most class members will not even realize that they have beea the victim of fraud.

A class aetion is esseatial to prevent a failure of justice.

ey

EREFQRE, Plaintiff requests that the Court grant the following relief to herself and

the clasg members:

a. An order requiring 2 complete accounting of all sales of the boak “A
Millien Little Pieces™.

b.  Appropdate damages.
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-

purchasgd the book “A Million Liule.Pi'ec;és“ wntten by Defendant Yames Frey and puﬁliﬁhc& by

Defendajit Doubleday & Company, Inc.

9. n information and belief, the class is so numeraus that Jjoinder of all members,is
impractical.
10, ere are questions of law and fact common to the class members, which questions

predominate aver any questions affecting only individual class members. These questians
indude:
. Whether each defendant engaged in the practices complained of.
2. Whether the practices complained of are a perpetration of fraud.

'3, Theappropriate remedy.

i1 laineiff will fairly and adequately protect the intecests of the class members. She is

cammittec (2 vigorusly litigating this satter.  Chc bas rotaincd caursel crpesieneed in tandling

of tortaus canduct claims. Neither plaintiff nor her counsel have any intecests which

ight them not to vigorausly pucsue this claica.

12, class action is an appropriste method for the fuic and efficient adjudication of this
| controveesy. Most class members will not even realize that they have been the victim of fraud,
' A, class petion is essential to prevent a failuce of justice. i

FORE, Plaintiff requests that the Court grant the following relief to herself and

the clas$ members:

i a An arder requicing a camplete acconnting of all sales of the baak “A
Million Little Pieces™.

b.  Appropriate damages. '




Case 1:06-cv-00669-RJH = Document 5-6  Filed 02/28/2006  Page 15 of 49

PRI IR e PEL Y BT R WAL AR : 1 VW Fuin] [ =" B §

c. An iujuuctioﬁ against fucther representation and advertisements of the
boak “A Million Little Pieces" as non-fiction. :

d. Costs,

e Such other ar further relief as the Court deems appropriate.

CONSUMER FRAUD VIOLATION BASKED
ON ILLINOIS CONSUMER FRAUD ACY

Section 2 of the Hlinois Consumer Fraud Act, 815 (LCS 50572, pravides:

[fafair methods of competiion and unfair or deceptive acts or practices, including
ut not limited to the use or employmeat of any deception, feaud, false pretonse,
4lse promise, misrepresentations or the concealment, suppression or emission of
oy material fact, with intent tha¢ others vely upen fie concealment, suppression or
wiissions of such materials fact, ... ace hiereby declared unlawful whether aay
erson has in fact been misled, deceived or damaged thereby. fu construing dhis

recﬁon caasideration shall be given to the interpretations of the Federal Trade

Commission aad the federal courts relating to Section 5(a) of the Federal Trade

Commission Act.

3. Defondants JAMES FLUY, CGUBLEDAY & C-ST«&?AEW o INC., RANTOM HGUSE,
INC,, KNOPF PUBLISHING GROUP, INC., a0d VINTAGE ANCHOR PUBLISHING, INC.,
engaged in unfair and decepfive practices by promoting, advertising, assecting, and endorsing the
book “4 Million Litdle Pieces™ a5 2 true and honest work of noa-fiction. The practice is unfai

and decpplive because (a) consumers relied on these untrue assertions to mativate the purchase of

the subject baok and (b) consumers relied upon these untrue assertions as basis for an emational

v interest, and empathy for the central character.
14. fendants engaged in such practices in the conduct of trade and commerce.
15. fendaat engaged in such practices with the intent of mativating consumess to purchase

the “A Millian Litile Pieces™.

16.  Plamtiff, PILAR MORE and the membecs of the class described below relied upon

4
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-- Defendine's unfaic audﬁeceﬁtivé acts. B
17, latutift, PILAR MORE and the mt::mbers of the class described below weré hamued by
defendant’s practices, in that they expended motoy for the pucchase of the baok “A Million Littlt;
Pieces™{and expended valuable amouats of time in the reading of said boak.
CLASS ALLEGATIONS
18.  PILAR MORE, brings this clait on behalf of 2 cfass. The class includes all persons wha
puirchased the beok “A Million Little Pieces™ written by Defendant James Frey and published hy
DefendLnt Doubleday & Campany, Inc.
1. Du information and belief, the class is so rumerous that joinder of all members is
impraaﬂiml.
20.  [There are questions of law and fact common to the class membecs, which questions
predouTwm aver any quosticss affecting caly individuel class membess, Thess questions

iacludef
[. Whether each defendant engaged in the practices complained of,

2. Whether the practice complained of is consumer fraud.

3. The apptoptiate remedy.

21. laintiff will faicly and adequately protect the intesests of the class members. She is
cemmiied fo vigarously litigating this matter. She has retained coumsel experienced in handling
all af tortuous conduct claims. Neither plaintiff nor her counsel have any interests which
tight qause them not to vigarously pursue this claim. ’
22, |Aclass action is an apprapriate method for the fuic and efficient adjudication of this

controyersy, Mast class members will not even realize that they have been 2 victim of fraududent

© iR tedeanes o
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condic A class action IS essenual to pmvent a failure ﬂfjusﬁéc.
HEREFQRE, plaind ff requests that the Court grant the fallowing refief to hexself and
the c\xsT thembers:

a. At acder requiring a complete accounting of sales of the baok “A Million
Little Pieces™.

. b Appropriate compensatory and punitive damages.

c. An injunction against further representation and advertising of the hook
“A Million Little Pieces™ as non-fiction,

d. Auomey’s fees, litigution expeases, and costs.

e, Such other ot further relief as the Court deems apprapriate.

Respectfully submitted,

By (NEE T

Thomas E. Pakeqas

Dale and Pakenas

641 W. llake Street, Suite 400
Chicago) 1L 60661

(312) 258-1800
Atrorney|Code: 31846

[ SN ol Ts21711
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DECLARATION OF. DONALD WEISBERG

Pursuant to 28'U.S.C. § 1746, Donald Weisberg declares and states as follows:

L. My name is Donald Weisberg. I am over the age of 21 and am competent
to testify as to the statements set forth in this declaration.

2. I am cumrently the Execufive-Vice President and Chief Operating Officer,

North America, of Random House, Inc. (“Random House™), a position I have held since

November 2001. In my position, [ am familiar with sales figures for books published by
Random House and its related corporate entities.

3. I am familiar with the book “A Million Little Pieces,” by fames Frey. In
2003, “A Million Little Pieces™ was published in hardcover by Nan A. Talese, an imprint of
Doubleday, a division of Random House. In 2005, “A Million Litfle Pieces” was published in
paperback by Anchor Baoks, a division of Random House,

4. The suggested retail price of the hardcover edition of the book was $22.95.
The suggested retail price for the paperback edition of the book was $14.95.

5. [have reviewed sales figures for “A Million Little Pieces™ maintained by
Random House in the normal and ordinary course of its business. Through Fanuary 7, 2006,

Random House sold and shipped to retailers more than 2.5 million copies of the paperback

edition. Based on the suggested retail price listed above, the total amount of sales to consumers

of “A Million Little Pieces™ exceeds $5,000,000.
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6. Ihave also reviewed retail “point of sales” data provided by certain third- -
parties. Based on this data, I have determined that copies of “A Million Little Pieces” were sold

to consumers in all fifty states and that sales to consumers in no single state accounted for more

than 33 percent of the total sales to consumers,
I declare under penalty of petjury that the forgoing is true and correct.

Executed on ééa@g;!é 2298 A _AELD Folkk  arpis galk.

Donald Weisherg
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CERTIFICATE OF SERVICE

Michael C. Andolina, an attorney, hcrcbjr certifies that he caused a true and
correct copy of the foregoing NOTICE OF REMOVAL to be served by- messenger on:
Thomas E. Pakenas
Dale & Pakenas

641 W. Lake Street, Suite 400
Chicago, IL 60661

Jhbintd

Michael C. Andolina

on this 21 day of February 2006.

CHI 3441929v.2
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINGIS

EASTERN DIVISION

ANN MARIE STRACK, individually, and on
behalf of all others similarly situated,
JUDGE GRADY

.
)
Plain6ift, ;
V. )
)
. JAMES FREY, DOUBLEDAY & )
COMPANY, INC,, RANDOM HOUSE, INC., )
KNOPF PUBLISHING GROUP, INC.. )
VINTAGE ANCHOR PUBLISHING. INC., )
BARNES AND NOBLE, INC. BARNES )
)
)
)

AND NOBLE BOOKSELLERS, INC., and
BARNES AND NOBLE PUBLISHING, INC,,

MAGISTRATE JUDGE VENS

Defendants.

NOTICE OF REMOVAL

Pursuant to 28 U.S.C. §§ 1332 and [446, as amended in relevant part by the Class
Action Fairness Act of 2005 , defendants Random House, Inc. (“Random House™) and Doub leday
& _Company, Inc. (“Doubleday™) (collectively “Defendants™) hereby remove to this Court the
above-styled action, pending as Case No. 06-CH-01877 it the Circuit Court of Cook County,
Iltinois County Department, Chancery Division (“the State Court Action™). As grounds for
retﬁoval, Defendants states as follows:

Factual Background
1. Oun January 27, 2006, Plaintiff Ann Marie Strack filed the State Court

Action in the Circuit Court of Cook County, Illinois County Department, Chancery Division.

2. To date, neither defendant Doubleday nor defendant Random House has

been served with the summons and complaint (“Cmplt.”) in this action.
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3. The complaint arises out of the publishing and marketing of the book “A.
Million Little Picoes” (the “Book™) written by defondant James Frey. (Cmplt{ 12).
4. The complaint contains four counts which seek relief against Defendants:

Breach of Implied Warranty of Merchantability (Count I), Breach of Express Wamanty (Count

IT), Consumer Fraud and Deceptive Business Practices Action {Count 1T}, and Unjust

Entichment (Count IV)."

s. Plaintiff is a citizen of the State of Illinois. (Cmple. 1 1).

6. Deféndant Random House is a corporation organized and existing under
the laws of the State of New York with its principal place of business in New York, New York,

and thus is a citizen of New York for these purposes.

7. Defendant Doubleday is a corporation organized and existing under the
laws of the State of New York with its principal place of business in New York, New York., and

thus is a citizen of New Yotk for these purposes.
8. Defendant Frey is a citizen of the State of New York.

9. Plaintiff seeks to pursue her claims on behalf of a nationwide class of

“{alll purchasers of the 4 Million Little Pieces. . (Cmplt. § 16).

! In addition to defendants Frey, Doubleday, and Random House, the Complaint pusports to name as defendants
“Knopf Publishing Group, Inc.,” and “Vintage Anchor Publishing, Inc.,” neither of which are corporaie entities,
Alfred A. Knopf, Vintage Books, and Anchor Books are divisions of Random House, Inc. Defendants Daubleday
and Random House will move at the appropriate time to have these alleged parties dismissed from the action.

2
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. Federal J ur.i.sqicgi_ol_: under the Class Action Fairness Act
| 10.  Application of C_‘AFA.. The Court has original jurisdiction of this case
pursuant to the Class Action Faimess Act of 2005 (“CAFA” or “the Act”). CAFA creates
fe:d.e;'al Jurisdiction over lawsuits in which “the matter in controversy exceeds the sum or value of
$5,000,000, exclusive of interest and costs, and is a class action in which . _ . any member of a
class of plaintiffs is a citizen of a State different from any defendant,” and the number of
members of all proposed plaintiff classes exceeds 100. 28 U.S.C. § 1332(d)(2)(A) and (d)(5).

‘As explained below, each of these criteria are met here.

11.  Amount in Controversy. The aggregate amount in controversy in this case
exceeds $5,000,000, exclusive of interest and costs. Under various legal theories, Plaintiffs seek
to recover “financial damages associated with their purchase of the Book” (Cpkt. §28(p.7), §
28 (p-9), 133(p. 12), which presumably include the purchase price of the Book.- Based on sales
of the Book, the amount in controversy exceeds the $5,000,000 threshold. (Declaration of
Donald Weisberg, Exhibit B hereto, at § 5).> The book was sold in both hardcover and
paperback editions. /d. at {4. More than 2.5 miliion copies of the paperback edition were sold
with a suggested retail price of $14.95. Id. at 15. These figures demonstrate that in excess of

$5,000,000 is at issue in this case. Id.

12.  Citizenship of the Parties. There is diversity of citizenship between a

member of the putative class and defendants Doubleday and Random House:

* CAFA applies to any action commencing on or after February 18, 2005 — the date when CAFA was enacted. See
CAFA § 9 (“The amendments made by this Act shall apply to any civil action commenced on or after the date of
enactment of this Act.”)

? Defendants deny that Plaintiff has stated a claimi or that certification of a statewide or nationwide class would be
appropriate. Defendants further deny that plaintiff or any putative class member is entitled to any relicf whatsoever.

3
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a. Plamttff is a citizen ot‘ [l[mms and there are putathe plamtlffs in all

50 states. (SeeD Welsberg Dec Ex. B at‘{ﬁ)

b. Defendants Doubleday and Random House are New York
corporations with their principal places of business in New York, New York, and

thus are citizens of New York for these purposes.
C. Defendant Frey is a citizen of the State of New York.

d. Accordingly, this action is a class action where “any member of a
class of plaintiffs is a citizen of a State different from any defendant.” 28 U.S.C.

§ 1332(d)(2)(A).

13. Number of Class Members. As the above figures indicate, there are more
than 100 class members.

4. Mandatory Jurisdiction. CAFA classifies qualifying class actions (i.c.,

ones in which the $5 million amount-in-controversy is met) by the number of class members
located in the state where the action is filed and the citizenship of the defendants. Where less
than 1/3 of the class members are located in the state where the action is filed, federal courts are
required to accept jurisdiction. See 28 U.S.C. § 1332(d)(2). Where more than 1/3 but less than
2/3 of the class members are located in the state where the action is filed, courts are required to
apply a group of factors to determine whether to accept jurisdiction. See 28 U.S.C. § 1332(d)(3).
Where more than 2/3 of the class members are located in the state where the action is filed and
cettain other criteria are met, courts are required to decline jurisdiction. See 28 US.C. §

1332(d)(4). In this case, federal jurisdiction over this action is mandatory, not permissive, under
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CAFA because defendants Doubleday and Random House are not CItlZCI'lS of Iiinois and less

than 1/3 of thc class mcmbers are cmzens of Illmo:s .S'ee D. Welsberg Dec . Ex. B, at{6.; 28
U. S C. § l332(d)(3) and (d)(4)

Procedural Matters

15.  Removal is Timely. A notice of removal may be filed within 30 days after
the defendant receives a copy of the initial pleading, motion, or other paper from which it may be
ascertained that the case is removable. 28 US.C. § 1446(b). The United States Supreme Court

has held that the 30-day period prescribed in section 1446(b) runs fiom the date of formal service

 ofthe complaint. Muwrphy Bros., Inc. v, Mickhetti Pipe Stringing, Inc., 526 U.S. 344, 355-56

(1999). To date, neither Random House nor Doubleday has been served in this action. This

notice of removal is thus timely.

16.  Removal to Proper Court. This Court is part of the “district and division

embracing the place where” the State Court Action was filled — Cook County, Illinois. 28 U.S.C.
§ 1446(a).

17.  Consent Not Required. Pursuant to 28 U.S.C. § 1453(b), the consent of
other defendants to this removal is not required.

18.  Pleadings and Process. Neither Random House nor Doubieday has been

served in this action, but Defendants are aware that other defendants have been served and
Defendants have received a copy of the Complaint, which is attached hereto as Exhibit A,

Neither Random House nor Doubleday has answered or otherwise filed a responsive plead_ing to

the complaint.
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19. Fllmg and Scmce A copy of this Notlcc of Rcmoval is bcmg ﬁled w1th

thc Clcrk of the Cltcult Court of Cook County, Illinois, and is bemg served on a[l counsel of

located within this district.

record, consistent with 28 U.S.C. § 1446(d). The Circuit Court of Cook County, Illinois, is

WHEREFORE, defendants Random House, Inc. and Doubleday & Company, Inc.

respectfully remove this action, now pending in the Circuit Court of Cook County, Illinois

County Department, Chancery Division to the United States District Court for the Northem

District of Hlinois.

Mark B. Blocker

Michael C. Andolina
Marissa J. Reich

SIDLEY AUSTIN LLP
One South Dearborn Street
Chicago, Wlinois 60603

(312) 853-7000

Of counsel:

Stephen G. Contopulos
Jennifer A. Ratner

SIDLEY AUSTIN LLP

555 West Fifth Street

Los Angeles, California 90013
(213) 896-6000

Dated: February 21, 2006

Respectfully Submitted,

RANDOM HOUSE, INC. and
DOUBLEDAY & COMPANY, INC.

W B o

One of Their Attorneys
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INTHECIRCUITCOURTOFCOOKCOUNTY mlﬁmsﬁ e
- COUNTY DEPARTMENT - CHANCERm.m(Q o 55t
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ANN MARIE STRACK,
‘individually, and on behalf of all others
similarly situated,

e nees e LTUTRK

Plaintiff,
vs. .

JAMES FREY,

DOUBLEDAY & COMPANY, INC,,
RANDOM HOUSE, INC.,

KNOPF PUBLISHING GROUP, INC,,
VINTAGE ANCHOR PUBLISHING, INC.,
BARNES AND NOBLE, INC.,

BARNES AND NOBLE BOOKSELLERS, INC.
BARNES AND NOBLE PUBLISHING, INC.,

St S St St Nt Nt Nt vt et i i St oyt v g’ gt ‘it Vvt
St
e
&,
=
Ph:.
i
i

Defendants.

NATIONAL CILASS ACTION COMPLAINT

THE PARTIES

~ A. The Plaintiff

1. ANN MARIE STRACK (“STRACK”) is a resident of the county of Coak, State of '
Hiinois. '
B. The Defendants

2. Defendant JAMES FREY (“FREY™) wrote the book A Million Litde Pieces
(“BOOK™).

3. Defendants DOUBLEDAY & COMPANY, INC. (“DOUBLEDAY™), RANDOM
HOUSE, INC. (“RANDOM), KNOPF PUBLISHING GROUP, INC. (“KNOPF”), VINTAGE

ANCHOR PUBLISHING, INC. (“VINTAGE"), and BARNES AND NOBLE, INC., BARNES
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AND NOBLE BOOKSELLERS, INC. aad BARNES AND NOBLE PUBLISHING, INC.

(oull;activcly “BARNES") are corporations or corporate diyisigns', doing business in Cook County,
Iilinois, who published, promoted and sold the BOOK.

' JURISDICTION AND VENUE

4, The Circuit Court of Cook County has subject matter jucisdiction over this matter,
pursuant to Article 6 of the Constitution of the State of Hinois.

S. The Circuit Court of Cook County is the proper veaue (undec 735 ILCS 5/2-101) and
has persanal jurisdicﬁan over the Defendants under 735 ILCS 5/2-209, because (2) one or more of
the alleged wrongful acts took pla;:c in Cook County, Illinois, and (b) Defendants transact
substantial business there. Jurisdiction is also proper under the Mlinois Consumer Fraud and
Deceptive Practices Act, 815 ILCS 505/10(a).

FACTUAL BACKGROUND

6. FREY initially tried to sell the BOOK to 3 publisher as a work of fiction. Whea no
publisher would accept the BOOK for publication as fiction, FREY simphy reclassified it as 2 non-
fictional memoir / autobiography.

7. FREY represented and promoted the BOOKas being a non-fictional memoir /
autobiography. FREY gave multiple intcrviews in print and oa television, including a November
2002 letter to book tcview;ars and an appearance on the Oprak Winfrey Show oa Qctober 26, 2005,
wherein he represented thé BOOK as a true and honest work of non-fiction,

8.  DOUBLEDAY, RANDOM, KNOPF, VINTAGE and BARNES advertised,
represented, promoted and sold the BOOK as being a -non-ﬁctional memoir / autobiography,

including printing the word “memoir™ on the BOOK s cover, including a quate in the BOOK that
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“the strength of t!:nc book comes from the truth of the cxperience,” and ]ist_ing the BOOK on the New

York Times non-fiction best selter list.

9. A “memoir” is defined as (a) “an official note or report,” (b) “a nanaﬁVc composed
from personal expericace,” () an “autobiography,” and (d) a “biography.” Merriam-Webster
Dictionary. An “autobiography” is defined as “a biography of a‘ person narrated by bimself.”
Merriam-Webster Dictionaéy. A “biography” is defined as “a written history of a person’s life.”
Merriam-l?ebster Dictionacy. .

10. “Non-fiction” is defined as “literature that is not fictional." Merriam-Webster
Dictionary. “Fiction” is defined as “something invented by the imagination or feigned,” and “an
invented story.” Merriam-Webster Dictionary. |

1.  TheBOOK was oot 2 noa-fictional memoir/ autobiography. Virtually every account
in the BOOK contained misrepresentations, embellishments and lics. FREY admitted to this during
his seooqd appearance ou the Oprah Winfrey Show on January 26, 2006. Some examples of the
mistepresentations age, as follows:

(a)  FREY was not amrested several times while attending Dennison University;

(b)  FREY’s Graaville, Ohio arrest did not involve the assault and beating from
palice, 0.29 BAC, crack cocaine, attempted riot inciting, or resisting arrest;

(e}  FREY’s Ohio jail time did not involve 5 - 7 deputies watching over hirm, or
bars or bawred doors;

(d) FREY's Michigan and North Carolina arrests did not invelve narcotics
possession; ‘

(c)  FREY wasnotinvolvedin the deaths or death investigations of the St. Joseph
High School girds;

® FREY’s girdfriend did not commit suicide by hanging herself;
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g FREY dld not spend a weelc in jail in the Bemen County ]all

(b) FRBY was not the chief target in an FBI probc info drug activity at Demscn
University.

12, Defendants purposefully omitted from the BOOK, and from their promotional
statements and materials, any statements to inform prospective purchasers that the BOOK was not
a non-fictional memoir / autobiography, and ﬂlat the BOOK coatained misrepresentations,
embellishments and lics. All Defendants had actual know[edge of said information that they omitted
at the time the BOOK was inifially published and sold.

13.  AliofDefendants® foregoing representations and omissions were uniform nationwide.

14.  In reliance on said representations and omissions of Defendants, the Plaintiff and
Class purchased the BOOK.

' CLASS ALLEGATIONS

15.  Atall relevant times herein, there existed in full force and effect a certain statute

which provides fqr the prerequisites of a class action. The statute states:
| “An action may be maintained as a class action in any court of this State
and a party may sue or be sued as a representative party of the class only

if the court finds:

(1)  The class is so numerous that joinder of afl members is
impracticable.

(2)  There are questions of fact or law common to the class,
which common questions predominate over any question
affecting only individual mernbers.

(3)  The representative pacties will fairly and adequately
protect the interest of the class.

(4)  Theclass action is an appropriate method for the fair and
efficient adjudication of the controversy.”
{See 735 ILCS 5/2-801].
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Class Definition
16. | Plaiﬁtiff seeks to certify a nationwide-Class, defined as follows:
All purchasers of the book A Million Lictle Pieces.

Excluded from the Plaiatiffs Class are the Defendants, any entity in which

. Defendants have a controlling interest, and their legal representatives, heirs,
and successors.

Nlitmerosity

17.  'Oun information and belief, Defendants sold the BOOK to over 3 million pco;;le in
Hlinois and thioughout the United States, and the Defendants are continuing to sell the BOOK.

18.  Therefore, joinder of all members of the Class is impracticable.

Common Questions of Fact and Law

19, There are questions of fact or law common to the'Clgss of Plaintiffs, which common
questions predominate over any questions affecting oaly individual members. The-common
questions of fact and law include at least the following:

(a)  Whether the Defendants violated State consumer fraud and deceptive
business practices acts; .

(b)  Whether the Defendants knew. or became aware that they were
unjustly retaining their customer’s maney, yet continued to make the

false representations while concealing the scheme from the public
and the Class; .

(©)  Whether the Defendants engaged in a pattem and practice of

deceiving and defrauding the Class and suppressing the fraudulent
nature of their practice; ’

(d)  Whether the Defendants knew that their representation that the
BOOK was a non-fictional memoir / autobiography was false;

(e) Whether the accounts in the BOOK were embellished and/or false;
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¢ Whether the Defendants breached their express -and implied
© 7 warranlies to the Plaintiff and members of the Plaintiff’s Class:

(2) Whether the Defendants were unjustly enriched;

(h)  Whether the Plaintiff and the members of the Plaintiff’s Class have
' suffered damages, and if so the extent of such damages.

Adequacy and Typicality of Representative Party

20.  The claims of the representative Plaintiff are typical of the claims of the Class. The
Representative Plaintiff purchased the Bb()K in reliance on the uniform misrepresentations and
omissions of the Defendants.

21. ‘I‘hc. Representative Plaiatiff will fairly and adequately protect the interest of the
Class. The Plaintiff is comamitted to the vigorous prosecution of this action and has retained
competent, qualified and experienced counsel able to prosecute the action on behalf of the Class.

Appropriateness of a Class Action

22,  Thisclass litigatio-u is an appropriate met@lod for fair and efficient adjudication of the
claims involved, and would avoid the prosecution o_f separate actions by individua! members of the
Class which would create 4 risk of inconsistent or varying adjudications with respect to individual

members of the Class.

COUNT § _
(Breach of Implied Warranty of Merchantability)

NOW COMES ?laintiﬁ‘ ANN MARIE STRACK, individually, and on behalf of all others
similarly situated, by and through counsel, and for her complaint against Defendants JAMES FREY,
DOUBLEDAY & COMPANY, INC., RANDOM HOUSE, INC., KNOPF PUBLISHING GROUP,
INC., VINTAGE ANCHOR PUBLISHING, INC., BARNES AND NOBLE, INC.,BARNES AND

NOBLE BOOKSELLERS, INC., and BARNES AND NOBLE PUBLISHING, INC., states as

6 .
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_ follows:

L. Plaintiff repeats and tealleges Paragrapb_s one (1) !:hrough tweaty-two (22) aboveas
Paragraphs one (1) through tweaty-two (22) of this Count], with the same force and effectas though
fully set forth herein. o - |

23. Al of the States nationwide, including the District of Columbia, have adopted the - -
Uniform Commercial Code § 2-314 (implied warcanty of merchantability).

24. Dcfend;ants sold the BOOK to the Plainti'ff and Class plaintiffs, and such sales are
transactions in goods under the UCC.

25.  Defendants are merchants with respect to the aforementioned BOOK, as they deal
in goods of that kind, and hold themselves cut as having knowledge or skill peculiar to the goods
involved in this transaction.

26. A warranty that the BOOK, that the Plaintiff am‘i the Class purchased, shall be
merchantable was implied in the contract for their sale, as between Defeadants and Plaintiff and the
Class.

27. Defendants breached their implied warranty of merchantability, as at all times
relevant berein, and af the time the Plaintiff and Class purchased the BOOK, the BOOK was
defective, and not merchantable or fit for the ordinary purpose for which it was to be used, inasmuch
as the BdOK was not a non-fictional memoir / autobiography.

28.  Plaintiff purchased the BOOK, prior to Defendants® public disclosure that the BOOK
was not a non-fictional memoir / autobiography. As a direct and proximate cause of the foregoing,

the Plaintiff and Class suffered financial damages associated with their purchase of the BOOK.
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29.  Defendants had actual knowledge that the BOOK was not a non-fictional memoir/

autobiography at the time it was first published and sold; thus, the UCC notiﬁcation requirement is

excused.

WHEREFORE, Plaiatiff ANN MARIE STRACK, individually, and on behalf of all others

similarly situated, prays that the Coust enter an order as follows:

(@)
(&)
- ©
(9

©

Finding Defendants in breach of their implied warranty of merchantability;
Certifying the Class;
Appoiating the attormeys herein as Class counsel for the Class;

Ordering Defendants to prowde compensation to the Plaintiff and the Class;
and

Awarding the Class reasonable attomcys fees in addition to any funds
recovered from this suit.

COUNT II
(Breach of Express Warranty)

NOW COMES Plaintiff ANN MARIE STRACK, individually, and on behalf of all others

similarly situated, by and through counsel, and for her complaint against Defeadants JAMES FREY,

DOUBLEDAY & COMPANY, INC., RANDOM HOUSE, INC., KNOPF PUBLISHING GROUP,

INC., VINTAGE ANCHOR PUBLISHING, INC., BARNES AND NOBLE, INC., BARNES AND

NOBLE BOOKSELLERS, INC., and BARNES AND NOBLE PUBLISHING, INC,, states as

follows:

1. Plaintiff repeats and realleges Paragraphs one (1) through twenty-two (22) above as

* Paragraphs one (1) through twenty-two (22) of this Couat II, with the same force and effect as
 though fully set forth herein.
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.23, - . All of the States nationwids, including the District of Columbia, have adopted the
Uniform Commercial Code § 2-313 (eJ-cpress warranty).

24. Defendants sold the BOOK to the Plaintiff and the Class, and such sales are
transactions in goods under the UCC.

25.  Defendants are merchants with respect to tﬁc aforementioned BOOK, as they deal
in goods of that kind, and hold themselves out as having knowledge or skill peculiar to the goods
involved in this transaction.

26.  Through their uniform promotional statements and matecials, and their uniform
omissions, Defendants made an affirmation of fact or promise to Plaintiff and the Class to the effect
that the BOOK was a non-fictional n@emoir{ autobiography, as set forth abotfc.

27. Defendants breached their express warranty, as at all times relevant hetein, and at the
time Phintiff and the Class purchased the BOOK, the BOOK was not a non-fictional memoir /
autobiography, and virtually every account in the BOOK contained misrepresentations,
embellishments and lies.

28.  Plantiffpurchased the BOOK, prior to Defendaats’ public disclosure that the BOOK
was not a non-fictional memoir / autobiography. As a direct and proximate causc of the foregoing,
the Plaintiff and Class suffered financial damages associated with their purchase of the BOOK.

29.  Defendaats had actual knowledge that the BOOK: was not a non-fictional memoir /
autobiography at the time it was first published and sold; thus, the UCC notification requirement is
excused. -

WHEREFORE, Plaintiff ANN MARIE STRACK, individually, and on bebalf of all athers

similarly situated, pray that the Court enter an order as follows:




| Case 1:06-0v-00_669-RJH Document 5-6  Filed 02/28/2006  Page 40 of 49

] (@  Finding Defendants in breach of their express warranty;
(b)  Certifying the Class;
(¢}  Appointing the attorneys hexeia as Class counsel for the Class;

(d)  Orderirig Defendants to provide compeasation to the Plaintiff and the Class;
and

(¢)  Awarding the Class reasonable attomeys’ fees in addition to any funds
tecovered from this suit.

‘ COUNT 1T :
(Consumer Fraud aad Deceptive Business Practices Action)

NOW COMES. Plaintiff ANN MARIE STRACK, individually, and on behalf of all others
sintilarly situated, by and through counsel, and forher complaint against Defendants JAMES I*:REY,
DOUBLEDAY & COMPANY, INC., RANDOM HOQUSE, INC., KNOPF PUBLISHING GROUP,
INC.,, VINTAGE ANCHOR PUBLISHING, INC., BARNES AND NOBLE, INC., BARNES AND

NOBLE BOOKSELLERS, INC., and BARNES AND NOBLE PUBLISHING, INC.,, states as

follows:

I. Plaintiff repealts and realleges Paragmbhs one (1) through twenty-two (22) above as

Paragraphs one (1) through twenty-two (22) of this Count Ii, with the same force and effect as
though fully set forth herein.

PR

23. Al of the States nationwide, including the District of Columbia, have adopted
] consumer fraud and deceptive business practices acts, which generally declace unlawfiul the use or
} . employment of any deception, fraud, false pretense, falsé promise, raisrepresentation or the

concealment, suppression or omission of any material fact. Therefore, Plaintiff asserts the same

o vt

claim under the consumer fraud and deceptive business practices acts of allof the States nationwide,

including ¢he District of Columbia.

L —
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24, Atall refovant times, Defendants marketed, promoted and sold the BOOK.

' 25.  Atall relevant times, the BOOK was & prodﬁc; within the meaning of the various
State consumer fraud and deceptive business practices ac-ts, and was available for purchase and use
by individuals and businesses.

.26, Atallrelevant times, Plaiatiff and the Class were consumers mthm the meaning of
the various State consumer fraud and deceptive business practices acts, as they purchased the
BOOK.

27.  Atallrelevanttimes, the BOOK was offered for &adeorc(_)mmcroc, under the WEOus
State consumer fraud and deceptive business practices acts, as the BOOK was advertised, offered
for sale, sold or distributed directly or indirectly to the Plaintiff and the Class.

28.  Defendants engaged in the unlawful and unfair deccpﬁoﬁ, fraud, false pretense, false

promise, and misrepresentation that the BOOK was a non-fictional memoir / autobiography, as set

Forth above.

29.  Defendants’ practice of mistepresenting that the BOOK was a non-fictional memoir
/ autobioglﬁphy, as set forth above, is unfair because: (a) the practice offends public policy; (b) the
practice is immoral, unethical, oppressive, or unscrupulous, and (c) tht.‘: practice caused substantial
* injury to consumers. -

30.  Defendants purposefuily on-litted matc:%al facts, which include that the BOOK was
not a non-fictional memoir / autobiography, and virtually every account in the BOOX cor.xtained
misrepresentations, embellishments and lies. | -

31.  Defendants engaged in the aforementioned misconduct with the; intent that others,

such as the Plaintiff, rely thereupon and purchase the BOOK.

11
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32.  Hadthe Plaintiffand the Class known the true facts, they would not have purchased

the BOOK.. -

33.  Plintiffpurchased the BOOK, priorto Defendants’ public disclosure that the BOOK

. was not a non-fictional memoir / autobiography. As adirectand pr_oximaie cause of the foregoing,

the Plaintiff and Class suffered financial damages associated with their purchase of the BOOK.

WHEREFORE, Piaintiff ANN MARIE STRACK, individually, and on bebalf of all others

similarly situated, pray that the Court enter an order as follows:

@

®)
(©)
@

(e)

Finding Defendants violated the various State consumer fraud and deceptive
business practices acts;

Certifying the Class;
Appoiuting the attoracys hercin as Class counsel for the Class;

Ordering Defendants to provide compeasation to the Plaintiff and the Class;
and

Awarding the Class reasonable attomeys’ fees in addition to any funds
recovered from this suit.

COUNT IV
(Unjust Enrichment)

NOW COMES Plaintiff ANN MARIE STRACK, individually, and on behalf of all others

similarly situated, by and through counsel, and for hercomplaint against Defendants JAMES FREY,

DOUBLEDAY & COMPANY, INC., RANDOM HOUSE, INC., KNOPF PUBLISHING GROUP,

INC., VINTAGE ANCHOR PUBLISHING, INC., BARNES AND NOBLE, INC., BARNES AND

NOBLE BOOKSELLERS, INC., and BARNES AND NOBLE PUBLISHING, INC,, states as

follows:

12
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» A

L. Phintiffrepeats and realleges Paragraphs ot (1) through thirty-three (33) of Couit
Il as Paragraphs one (1) through thitty-tlue_c (33) of this Count IV, with the same force and ;tﬁ'cc_:t
- as though fully set forth herein. .

34.  Defendants are uqiits-t,ly enriched, as they unjustly retained the money paid for the
BOOK to the detriment of the Plaintiff and Class, and the Defendants’ retention of that benefit
violates fundamental principles ofjustice, equity and good conscience, as they were paid the money
under false pretenses. |

35.  Defendants accepted the benefit from their retaining the money paid for the BOOK,
and it would be inequitable forthe Defendants to retain those monies as they were paid tﬁc money
under false pretenses.

36.  Defendants obtained money to whick they are not entitled, and under these
circumstances equity and good conscience require that the Defeadants return the money to the
Plaintiffand the Class. Thus, the righitﬁ.tl owner of the woney (Le. the Plaintiff and the Class) can
claim it through the imposition of a constructive trust to avoid unjust enrichment, and even if the
Defeadants may have acted in good faith it does not prevent recevery of the sums paid.

37. A constructive trust is further necessary because of the existence of mutual accounts
which are of a complex nature, and the need to conduct discovery as to the specific amounts paid
by each of the Plaintiffs in the Class.

WHEREFORE, Plaintiff ANN MARIE STRACK, individually, and on behalf of al others
similarly situated, pray that the Court enter an order as follows:

“(a) Certifying the Class;

(b)  Appointing the attorneys herein as Class counsel for the Class;

13
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.

(@)

Q]

® -

®

Declaring Defendants as being constructive trustees. for. the. monies they
retained for the BOOK;

Ordering that all monies Defendants retained for the BOOK to date be
deposited in an interest bearing escrow account;

Ordering that all monies Defendants retain for the BOOK in the future be
deposited in an interest bearing escrow account;

Orderting Defendauts to identify the specific amounts of those monies that
were collected and received from each individual; )

Ordering Defendants to provide compensation o the Plaintiff and the Class;

Awarding the Class reasonable attorneys’ fees in addition to any funds
recovered from this suit; and

Ordering Defendants to render an accounting for all sums received from the

sale of the BOOKs purchased by the Class, and for judgment on that
accounting.

Plaintiff ANN MARIE STRACK, individually, and
on behalf of all others similarly situated,

/0

Thémas A. Zinkb -
M
100 West Monrae

Suite 1300

Chicago, Illinois 60603
(312) 440-0020

Firm No. 34418

Counsel for the Plaintiff and Class

gLt
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DECLARATION OF DONALD WEISBERG

-Pursuant to 28 US.C. § 1746, Donald Weisberg declares and states as follows:
1. My name is Donald Wcisberg_. Lam over the age of 21 and am competc:.lt

to testify as to the statements set forth in this declaration.

2, I'am cumrently the Executive-Vice President and Chief Operating Officer,
North America, of Random House, Inc. (“Random House” » & position I have held since
November 2001. In my position, I am familiar with sales figures for books published by
Random House and its related coiporafe entities.

3. I'am familiar with the book “A. Million Little Pieces,” by Yames Frey. In

2003, “A Million Little Picces” was published in hardcover by Nan A. Talese, an imprint of

- Doubleday, a division of Random House. In 2005, “A Million Little Pieces™ was published in

Paperback by Anchor Books, a division of Random House.

4. The suggested retail price of the hardcover edition of the book was $22.95.
The suggeste-d retail price for the paperback edition of the book was $14.95.

s. I have reviewed sales figures for “A Million Little Picces™ maintained by
Random House in the normal and ordinary course of its business. Through January 7, 2006,
Random House sold and shipped to retailers more than 2.5 million copies of the paperback
edition. Based on the suggested retail price listed above, the total amount of sales to consumers

of “A Million Little Pieces™ exceeds $5,000,000.




‘ parties. Based on this data, I have. defermined that ooples of “A Mtlhon Ltttlc Plcces"
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6. I have also reviewed retail “paint of sales™ data provided by certam third-

were sold

to consumers in all fifty states and that sales to consumers in no single state accounted for more

than 33 percent of the total sales to consumers.
I declare under penalty of perjury that the forgoing is true and correct,

Executed on Eéraggg/l L2006 At /) Za&g’ NEWF o4 .

LlDA LA,

Donald Weisberg
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- - - CERTIFICATE OF SERVICE -

Michael C. Andolina, an attorney, hereby certifies that he caused a true and
correct copy of the foregoing NOTICE OF REMOVAL to be served by messenger on:
Thomas A. Zimmerman, Jr.
ZIMMERMAN AND ASSOCIATES, P.C.

100 West Monroe, Suite 1300
Chicago, Mlinois 60603

(312) 440-0020
Tl C e

Michael C. Andolina

on this 21* day of February 2006.

CHI 3445302v.1




