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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NORMAN MOREY,

Plaintiff,
MEMORANDUM OPINION
-against- AND ORDER

SOMERS CENTRAL SCHOOL
DISTRICT, JOANNE MARIEN, 06 Civ. 1877 (PGG)
Superintendent of the Schools, and
KENNETH CROWLEY, Assistant

superintendent for Business, sued in their
individual capacities,

Defendants.

PAUL G. GARDEPHE, U.S.D.J.:

This is a Section 1983 action in which Plaintiff Norman Morey seeks
damages for alleged violations of Risst and Fourteenth Amendments rightéCmpilt.
11 1, 24-25) Morey asserts tlzfendants terminated his employment as head custodian
at Somers Central High School in retabatifor his expressing concern about possible
asbestos contamination in the high school gymnasiutd. 1 19, 21)

Defendants have moved for sumgnardgment, arguing that Plaintiff's
speech is not constitutionally protected, titre is no causal connection between the
speech and adverse employment action, andithahy event, Plaintiff would have been

terminated for reasons independent of his speech. (Docket No. 15) Because Plaintiff's

! This case was originally assigned tnige William C. Conner and was reassigned to
this Court on July 22, 2009, following Judge Conner’s death.

2 Although the Complaint also asserts thimirey was terminated because of his union
activities, Morey withdrew this claim in his opposition brief. (Opp. Br. 1)
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speech is not constitutionally protected, Defendants’ motion for summary judgment will
be granted.

BACKGROUND

Morey worked as a custodian tthe Somers Schodlistrict from 1984
until his January 2004 termination. (Def. Rule 56.1 Stat® {B&ginning in November
1995, and continuing until his termination, he selras head custodian at the District’s
High School. Kd. 1 5) During the relevant time period — May 2003 to January 2004 —
Defendants Marien and Crowlegrved, respectively, asd$dict Superintendent and
Assistant Superintendent for Businesil. {1 6, 8)

During his employment, but befopecoming head custodian at the high
school, Morey received distttsponsored training concerning the handling, inspection,
and management of asbestoll. {1 9-10; Silverman Decl. Ex. C at 35-44)e
received state-issuaertificates for completing thisaining. (Def. Rule 56.1 Stat. 11;
Ex. C at 38) Morey’s duties as head custadncluded supervising the maintenance of
buildings and grounds; cleaning the builglimandling work requests and making

assignments; ensuring that the heating, @addioning and fire alarm systems were in

% To the extent that this Court redien facts drawn from Defendants’ Rule 56.1
statement, it has done so because Morey hadisfmited those facts or has not done so
with citations to admissible evidenc8eeGiannullo v. City of New York322 F.3d 139,
140 (2d Cir. 2003) (“If the opposing . . . fails to controver fact so set forth in the
moving party's Rule 56.1 statement, treadtfwill be deemed admitted.”) (citations
omitted). Where Plaintiff disagrees witlefendants’ characterization of the cited
evidence, and has presented an evidgnhasis for doing so, the Court relies on
Plaintiff's characterization of the evidence. Cifra v. Gen. Elec. Z&2 F.3d 205, 216
(2d Cir. 2001) (court must draw all ratioriattual inferences in non-movant’s favor in
deciding summary judgment motion).

* All exhibits cited in this opinion are attamhto the Declaration of Lewis R. Silverman.
(Docket No. 18)



working order; assisting witbustodial, maintenance and repair work; and assisting
cafeteria workers.1d. 112; Ex. C at 30-31Plaintiff's duties as head custodian did not
include identifying or removingsbestos (PItf. Rule 56.1 Stat. § 10; Ex. D at 25), but
prior to assuming this position he had perfodmerk for the District involvingasbestos
removal or encapsulation and received a spstijand for this work. (Ex. @t 40-41)

In May 2003, Morey received a phoral| stating that there was a “mess”
in the high school gymnasium that required his attentitth.f(22) Grayish-white
“chunks” and “larger pieces” of insulation frattme elbow of a roof drain had become
dislodged, fallen from the ceiling, and weratsered on the floor near the gym’s air
handler vent. I¢. 11 24-25; Ex. C at 57-58) Mareontacted Superintendent of
Buildings and Transportation John Ness, arnzhsed on his prior training — informed
Ness that the fallen insulationight contain asbestos. Nesstructed Morey to dispose
of this material. (Def. Rule 56.1 Stat. 11 2§-28orey swept the fallen insulation into a
plastic bag and stored the baga custodial closet until he was instructed to throw it
away. (d. Y 29)

Later that day, Morey showed Ness whdre insulation had come loose.
Morey also alleges that he told Ness “ttiet gym should have been closed down until it
was determined [whether the material] was asbestos . . . via air samples or what have
you.” (Id. T 31-32; Ex. C at 64-65) Ne, however, merely instructed Plaintiff to come to

school early the next day angbéaup the loose insulation. (Def. Rule 56.1 Stat. {1 33-34)



Defendant Crowley called Morey and “thanketh for not making a big deal about the
situation.® (Id. 1 36; Ex. C at 70-71)

The parties dispute whether therergvadditional conversations in 2003
about a potential asbestos problem at the high schiablf] 88-9; PItf. Rule 56.1 Stat.
38-39; PItf. Rule 56.1 Counter-Stat. 112-15, 17, 19, 22; Def. Rule 56.1 Counter-
Stat. 11 12-13, 15, 17, 19, 22) Plaintiff allegieat he expressed concerns to Ness and
Crowley about possible asbestos contamamaéind that Ness told him “not to be a
troublemaker and [] that the administration thess of dealing with trouble makers.”
Morey understood this as a thtef disciplinary action. (€ C at 75-76; Def Rule 56.1
Stat. 1 43) While the partiesspute whether Morey discussieid concerns with District
officials after May 2003, it is undisputed tiMorey never shared $iconcerns with the
public, with students, or witnyone outside the Distriatiministration. (Def. Rule 56.1
Stat. {1 47-48)

During the first week of Sepinber 2003, Defendant Marien removed
Morey from his duties at the high school anstincted him to remain at home. (PItf. &
Def. Rule 56.1 Counter-Stat. I 2@n September 18, 2003, Morey and his union
representative met with Defendants Marder Crowley, and Marien served Morey with
disciplinary charges. (Def. Ru56.1 Stat. 11 62, 65) Itusmdisputed that the alleged
asbestos incident in the gywas not discussed at theating or addressed in the
disciplinary charges.Id. 11 67-68) These charges were later rescinded because the

Board of Education had not yet approved therd. &t § 65)

> Crowley denies this exchang@Def. Rule 56. 1 Counter-Stat. § 9)
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On October 8, 2003, Morey was suspahdad re-served with disciplinary
charges. Ifl. 1 70) The charges alleged nuaduct dating back to April 2002 and
included allegations that Morey had: €lbmitted inaccurate time sheets in connection
with obtaining overtime pay; an@) verbally and physically abed custodial staff. (PItf.
& Def. Rule 56.1 Counter-Steff.28) Prior to the May 2003aident in the gym, Plaintiff
had never been the subject of any formalidis@ary charges but had been the subject of
several critical letters amdemoranda. (PItf. & Def. Rule 56.1 Counter-Stat.  2)

Pursuant to Section 75 of the NewrK €ivil Service Law, a hearing took
place in October and November of 20@®cerning the disciplinary charges against
Morey? (Def. Rule 56.1 Stat. | 75; Ex. MPlaintiff had union representation at the
hearing. (Def. Rule 56.1 Stat. 11 76-77)alwritten decisionHearing Officer Joseph
Wooley found Morey guilty of several clgges of misconduct and recommended that he
be terminated. (Def. Rule 56.1 Stat. § 78;§) Based on the Section 75 hearing, the
Board of Education terminated Moreyemployment on January 7, 2004. Morey
appealed his termination in a state court Article 78 proceeding, but on December 12,
2005, the court confirmed the hearing officat&termination and denied Morey relief.

(Def. Rule 56.1 Stat. § 81; Ex. BeeMorey v. Somers Cent. Sch. Djs24 A.D.3d 558,

559 (2nd Dep't 2005).
Morey filed this Section 1983 aon on March 9, 2006. On June 12,
2006, Defendants filed a motion to dismigsidge Conner denied the motion in an

opinion dated March 21, 200Morey v. Somers Cent. Sch. Djdtlo. 06 Civ. 1877

® Under Civil Service Law § 75, employeewa right to a hearing on disciplinary
charges prior to being “removed otherwise subjected to adisciplinary penalty. . . .”
McKINNEY'SsN.Y. Civ. SERV. L. § 75(2).



(WCC), 2007 WL 867203 (S.D.N.War. 21, 2007). Judgeo@ner held that collateral
estoppel based on the Section 75 and Article 78 proceedings did not bar Morey’s First
Amendment retaliation claim, that Morey’s staients regarding possible asbestos in the
high school are constitutionglprotected because they involve a matter of public
concern, and that the Complaint allegedficient facts to demonstrate a causal
connection between the protectgzeech and his terminatioid.

While Judge Conner noted that Moreyoncerns were expressed “in the
ordinary course of his duties Head Custodian,” and heldat “plaintiff's statements
regarding the asbestos in the gymnasiuencdipublic concern and are protected under
the First Amendment,Morey, 2007 WL 867203, at *33-*34, heid not address whether
Morey was speaking as a citizenas an employee of tlszhool District. Instead, he
merely noted that the fact that Morey’s stages were made “in the ordinary course of
his duties . . . does not precluthe conclusion that plaintiff's complaints address a matter
of public concern.”ld. at *33.

DISCUSSION

Defendants argue that they are entitled to summary judgment on a variety
of grounds, but this Court reaches oahe issue: whether Morey’s speech is
constitutionally protected. Because idyg's remarks about possible asbestos
contamination at Somers Central High Scheete made pursuant to his official duties
as head custodian and not as a citizen, his speech is not constitutionally protected and
does not provide a basis for a valid First Aaeent retaliation claim. Accordingly,

Defendants are entitled summary judgment.



LEGAL STANDARDS

A. Summary Judgment

Summary judgment is appropriate omien the “pleadings, the discovery
and disclosure matergbn file, and any affidavits shaWwat there is no genuine issue as
to any material fact and that the movargmsitied to judgment as a matter of law.” Fed.
R. Civ. P. 56(c). Whether facts are miatleis a determination made by looking to

substantive lawAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). “The

movant’s burden will be satisfied if he cpaint to an absence of evidence to support an

essential element of the nonmoving party’s clai@denaga v. March of Dimes Birth

Defects Found51 F.3d 14, 18 (2d Cir. 1995).

“A dispute about a ‘genuine issue’ exists for summary judgment purposes
where the evidence is such that a reas@njaioy could decidén the non-movant’s

favor.” Beyer v. County of Nassat24 F.3d 160, 163 (2d Cir. 2008). In deciding a

summary judgment motion, the Court “resolve[s] all ambiguities, and credit[s] all factual
inferences that could ratally be drawn, in favor of the party opposing summary

judgment.” Cifra v. General Elec. Co252 F.3d 205, 216 (2d Cir. 2001). However, “a

party may not ‘rely on mere speculation or conjeetas to the true nature of the facts to

overcome a motion for summary judgmentlipton v. Nature Cq.71 F.3d 464, 469 (2d

Cir. 1995) (quotindknight v. U.S. Fire Ins. Cp804 F.2d 9, 12 (2d Cir. 1986).

B. First Amendment Retaliation Claims

The First Amendment of the United StatConstitution stas, in relevant
part, that “Congress shall make no law . .ridding the freedom of speech. . ..” U.S.

ConsT. amend. I. The First Amendment is Ap@ to the states bipcorporation under



the Fourteenth AmendmengeeDeegan v. City of Ithacat44 F.3d 135, 142 (2d Cir.

2006).

“To survive a motion for summary judgment on a First Amendment
retaliation claim, the plaintiff must presentidence which shows (1) that the speech at
issue was protected, (2) that he suffereddrerse employment action, and (3) that there
was a causal connection between theguted speech and the adverse employment

action.” Cotarelo v. Vill. of Sleepy Hollow Police Dep460 F.3d 247, 251 (2d Cir.

2006).

Whether the speech of a public emmeys protected from retaliation
under the First Amendment depends on “wieetthe employee spoke as a citizen on a
matter of public concern’ and, if so, ‘whettthe relevant government entity had an
adequate justification for treating the emmeydifferently from any other member of the

general public.” Ruotolo v. City of New York514 F.3d 184, 188 (2d Cir. 2008)

(quotingGarcetti v. Ceballgsb47 U.S. 410, 418 (2006)).

The Supreme Court has made cleat thvhen public employees make
statements pursuant to their official duti® employees are not speaking as citizens for
First Amendment purposes, and the Constitutioes not insulate their communications

from employer discipline."Garcetti v. Ceballgsb47 U.S. 410, 421 (200&eeRuotolo

v. City of New York No. 03 Civ. 5045 (SHS), 2006 WL 2033662, at *5 (S.D.N.Y. July

19, 2006)aff'd, 514 F.3d 184 (2d Cir. 2008) (“Aft€arcettj for a lawsuit adequately to
charge a First Amendment retaliation claim, the lawsuit must be predicated on speech
made by a public employesa citizen, and not pursuanthe or her official duties.”)

(emphasis in original).



“Whether an employee’s speech adihes a matter of public concern is a
qguestion of law for the court to decide, takinto account the content, form, and context
of a given statement as revealed by the whole recoRL6tolg 514 F.3d at 189

(quotingLewis v. Cowen165 F.3d 154, 163 (2d Cir. 1999)). A matter of public concern

is “one that ‘relat[es] to any matter of political, social, or other concern to the

community.” Sousa v. Roqyé&78 F.3d 164, 170 (2d Cir. 2009) (quoti@gnnick v.

Myers 461 U.S. 138, 146 (1983)). “The heart of the matter is whether the employee’s
speech was ‘calculated to reds personal grievances oretlrer it had a broader public
purpose.” Ruotolg 514 F.3d at 189 (quotirigewis, 165 F.3d at 163-64). “‘Speech on a
purely private matter, such as an employeesatisfaction with the conditions of his
employment, does not pertaindganatter of public concern.”Sousa578 F.3d at 174
(quotingLewis, 165 F.3d at 164). However, “a public employee may not transform a
personal grievance into a matter of jieilooncern by invoking a supposed popular
interest in the way publimstitutions are run."Ruotolq 514 F.3d at 190 (citations
omitted). Although the speaker’s the is relevant to the inqujr it is not dispositive.
Sousa578 F.3d at 174.

Il. PLAINTIFF'S SPEECH IS NOT PROTECTED

In determining whether Morey’s speeishconstitutionally protected, the
Court must determine “‘whether [he] spokeaasitizen on a matter g@ublic concern.”

Huth v. Haslun, et gINo. 08-2203-cv, at *6 (2d €iMarch 11, 2010) (quotinGarcettj

547 U.S. at 418). “Itis critical to note thais [determination] contains two separate
requirements — namely, (1) that the emplegpeak as a citizen, and (2) that the
employee speak on a matter of public concerrittier of these requirements is not met,

then plaintiff's First Amendment retaliation claim must fail as a matter of lawfaro
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v. Huntington Union Free Sch. DisNo. 09-CV-2101 (JFB)(MLO), 2009 WL 4981182,

at *6 (E.D.N.Y. Dec. 23, 2009) (citin§ousa578 F.3d at 170 (“If the court determines
that the plaintiff either dichot speak as a citizen or didt speak on a matter of public
concern, ‘the employee has no First Amendnoamnise of action based on his or her
employer’s reaction to the speech.”)).

The “objective inquiry into whethex public employee spoke ‘pursuant to’
his or her official duties is& practical one,” and the scopé the employee’s duties is

not determined by a formal job descriptidveintraub v. Bd. of Educ. of the City of

N.Y., 593 F.3d 196, 202 (2d Cir. 2010) (quoti@grcettj 547 U.S. at 424). “Speech that
government employers have not expressly meglumnay still be ‘pursuant to official
duties,’ so long as the speech is in furtherance of such duteeg¢iting Williams v.

Dallas Indep. Sch. Dist480 F.3d 689, 694 (5th Cir. 2007). “[P]Jublic employees who

convey complaints or grievances about a maietaining to their offiial duties to their
supervisors do so in their capaciteessemployees rather than citizeesen when the

subject matter of their speech tbes upon a matter of public concéand, therefore,

such speech is not FirBmendment protected.Eugenio v. WaldeNo. 06-CV-4928

(CS)(GAY), 2009 WL 1904526, at *7 (8.N.Y. July 2, 2009) (quotineintraub v. Bd.

of Educ. of the City of N.Y,.489 F. Supp. 2d 209, 221 (E.D.N.Y. 20Gjd, 593 F.3d
196 (2d Cir. 2010)) (emphasis added).

Defendants argue that Morey’s alleged speech concerned “precisely the
sort of issue the plaintiff was responsifide handling on a day-to-day basis as Head
Custodian” (Def. Br. at 11), and that in “erps[ing] his displeasearto Mr. Crowley or

other District employees about how thigiation was handled, he was still speaking

10



pursuant to his official duties since he wasponsible for making decisions regarding the
maintenance and cleaning of the building, Borddentifying potentl issues regarding

the upkeep of the building.”ld.) Plaintiff argues that it isndisputed that “he was not
responsible for ensuring that the Distpcoperly identified and abated any loose
asbestos in the high school” (Opp. at 9 #hat accordingly his speech was not made

“pursuant to [his] official job dutiesSeeGarcettj 547 U.S. at 421, and is thus protected.

Because the record demonstrates that Marggeech was not made in his role as a
citizen but rather pursuant kos role as head custodiahSomers Central High School,
his First Amendment retaliation claim fails as a matter of law.

A. Plaintiff Spoke as a Public Employee and Not as a Citizen

“Although there is no simple checklist or formula by which to determine
whether the employee was speaking as af®igitizen or as a public employee, in
general ‘the cases distinguisbhtween speech that is thadiof activity engaged in by
citizens who do not work for the governmentiactivities undertaken in the course of

performing one’s job.”” Caraccilo v. Village of Seneca Falls, N,%82 F. Supp. 2d 390,

410 (W.D.N.Y. 2008)quotingDavis v. McKinney 518 F.3d 304, 312-13 (5th Cir.

2008)) (additional quotation marks and citation omitted).

In Weintraul the Second Circuit joined otheircuits in declaring that
“under the First Amendment, speech can hespant to’ a public employee’s official job
duties even though it is not required by, alunled in, the employee’s job description, or

in response to a request by the employ&véintraub v. Board of Educatiph93 F.3d

196, 203 (2d Cir. 2010) (relying dkenken v. Gregoryp41 F.3d 769, 773 (7th Cir.

2008) (professor’s speech concerning grant agstnation, which was not part of his job

responsibilities, was “for thieenefit of students” and so thd in the fulfillment of his

11



teaching responsibilities”Phillips v. City of Dawsonville499 F.3d 1239, 1242 (11th

Cir. 2007) (“a public employee’s duties arat limited only to those tasks that are

specifically designated”)Villiams v. Dallas Indep. Sch. Dis#80 F.3d 689, 694 (5th

Cir. 2007) (holding that athiie director's memorandum garding use of school funds,
although not within his job description, svaot protected because “[a]ctivities
undertaken in the course of performing orjelsare activities psuant to official

duties”);Brammer-Hoelter v. Twin Peaks Charter A¢at®9 F.3d 1192, 1204 (10th Cir.

2007) (teachers’ speech concerning stutdehiavior, curriculum, pedagogy, and

classroom expenditure was made parguo their official job dutiesEreitag v. Ayers
468 F.3d 528, 536 (9th Cir. 2006) (prison guardternal complaints about supervisor’s
failure to respond to inmate sexual behavior was made pursuant to official job duties)).

Weintraubinvolved a school teacher who claimed that he was retaliated
against for filing a formal grievance chaligng the school administration’s refusal to
discipline a student for throwirggbook at him during clas®Veintraubh 593 F.3d at 198-
99. The Second Circuit affirmed a decisgranting summary judgment, finding that the
teacher — “by filing a grievance with his unittncomplain about his supervisor’s failure
to discipline a child in hislassroom” — “was speaking pursuant to his official duties and
thus not as a citizen.Id. at 201. The Court found that plaintiff's speech was “pursuant
to” his official duties because “it was ‘part-apédrcel of his concerhabout hisability to
‘properly execute his duties.’Id. at 202.

UnderWeintraub the key question in determining whether Morey spoke

111

as an employee or as a citizen is whetheispeech was “‘undertaken in the course of

performing’ . . . his primary employment pemsibility” and was airé “in furtherance of

12



the execution of one ghis] core duties as [head custodiah]ldl. at 203 (quoting
Williams, 480 F.3d at 693). Here, there is no matessle of fact ak whether Morey’s
expressed concerns about possible asbestwammation at the high school were made
in furtherance of his core dutiesla@sad custodian at that school.

While Morey'’s official duties didhot include identifying or abating
asbestos, they did include cleaning, maintggnand repairing thechool building. (Def.
Rule 56.1 Stat. 11) Indeed, Morey’s “coréydwvas to maintairthe school buildings
and grounds. SeeEx. C at 30: 6-8, 31: 14-20) Even when the evidence is considered in
the light most favorable to Plaintiff, it isedr that Morey was acting furtherance of his
core duty when he asserted that the fallen insulation materials in the gymnasium might
contain asbestos and that trea should be tested to resolve that issue. Custodial
workers regularly encounter substances and problems that they are not explicitly tasked
with cleaning or reporting. This does no¢am that they do not understand that their
duties include reporting dangerous substaaoeisthe safety issues they present to

administrative staff.

’ Plaintiff does not and could not legitiret contend that Judge Conner’s decision on
the motion to dismiss resolves this issWéhile acknowledging that Morey expressed his
“concerns in the ordinary course of disties as Head Custodian,” Judge Conner’s
analysis in his March 2007 decision fees on whether Morey’s speech addressed a
matter of public concern, and not whetherrblowas speaking as a citizen or as an
employee of the School DistricMorey, 2007 WL 867203, at *28-*34. Judge Conner
concluded that Morey’s statements “diredtiyich upon the physical safety of school
children and personnel, and they are theee@rpublic concern and protected under the
First Amendment.”ld. at *30;seealsoid. at *34 (“plaintiff's satements regarding the
asbestos in the gymnasium are of pubbiocern and are protected under the First
Amendment”). In light of th&econd Circuit’s 2010 decisions\ieintraubandHuth,
however, it has become clear that a seagchmquiry concerning the citizen v. employee
guestion is a critical component in det@rimg whether a plaintiff has engaged in
protected speech. The fact that the plaintiff's speech addresses a matter of public concern
is not dispositive.

13



Morey was called about the fallen itetion in the gymnasium because it
was his job, as head custodian, to cleash maintain the school building. In that
capacity, he went to the gymnasium, exad the fallen insulation, and communicated
his observations and concerns about asbestatsmination to Ness, the Superintendent
of Buildings. (Def. Rule 56.1 Stat. {{ 26-2Indeed, at his depoginh, Morey testified
that making his report to ¥ “was protocol at the tinfe(Ex. C at 66:15-17). After
Morey reported his conclusions to Ness, Modect-taped the remaining insulation. The
two men later inspected “the other roodiths in the area.” In speaking about the
incident with Defendant Crowley, Morey comntea, “| guess that gamoney the district
spent for all my [asbestos management] licenses paid off.’at(69: 2-3, 72: 11-13)
When Morey decided that his concerns alpmsgsible asbestos contamination were not
being addressed, he did not share those concerns publicly, but only pursued the matter
internally, with Ness and Crowley. (PItf. R&6.1 Counter-Stat. { 7-23) In sum, all of
the facts concerning the gym incident andaftermath make plaithat Morey was acting
and speaking as an employee antlas a regular citizen.

The cases relied on by Plaintiff a¥gher inapposite or have been

superseded b&arcettj Weintrauh andHuth. Cioffi v. Averill Park Cent. Sch. Dist. Bd.

Of Educ, 444 F.3d 158 (2d Cir. 2006), for example, was decided two months before
Garcettiand thus fails to cite éhcurrent standard. IndeeCipffi contains almost no
discussion of whether the plaintiff's speechsvmaade in furtherance of his duties as a
public employee.

In Cioffi, the court found that a high schahletic director’detter to his

supervisor complaining about how an ohemnt of sexual harassment and hazing was

14



handled by the school district was a mattepulic concern. 444 F.3d at 161-65. Even
if the holding had discussed the scope efghaintiff's official duties, as the Second
Circuit noted inWeintrauh “the speech at issue @ioffi had been publically disclosed
and the athletic director subsequemtlysued the public controversy in a press
conference,” thus distinguishing that case f\Maintraubas well as the instant case,
where the plaintiff “hever communicated with the publigVeintraub 593 F.3d at 204.

Plaintiff's reliance orFierro v. City of New York591 F. Supp.2d 431

(S.D.N.Y. 2008), is equally flawet.In Fierrq, the plaintiff allegedhat he was retaliated
against for refusing to obey his supervisarder to submit false information to school
administrators about two teachers atitisehool. The court concluded that under
Garcettithe plaintiff had stated a valid First Amdment retaliation claim, because in
“refusling] [his supervisor’sinstructions to engage indihntly wrongful acts,” Fierro
engaged in protected speedd. at 442. The court noted that the circumstances were
“patently distnguishable fronGarcett]” because Garcetti was never asked or directed to
commit wrongful actsld. (“the GarcettiCourt made clear that ‘[r]estricting speech that
owes its existence to a pubtmployee’s professional resginilities does not infringe
any liberties the employee might have engbgs a private citizen.” Here, however,
plaintiff's right to refuse tacarry out wrongful acts fallgsiarely withinthose rights
enjoyed by private citizens. Plaintiff has amiolable right to say ‘no’ when confronted

with an instruction to commit acts that werat only clearly outsie the scope of his

8 The District Court’s determination Fierrothat the defendant was not shielded by
qualified immunity was reversed and remanbgdhe Second Circuit. The appeal did
not deal with the issue of whether Fiésrepeech was constitutionally protectdéerro
v. City of New York 341 Fed. Appx. 696, 698 (2d Cir. 2009)
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duties but more importantly, may also have been improper or even unlawful.”) Here,
Morey was simply asked to clean up fallen insulation in the gymnasium of the school
where he served as head custodian.

In sum, there are no facts and there is no case law supporting Morey’s
argument that — in reporting his concerns about possible asbestos contamination — he was
acting as a citizen rather than as an employee of the School District. Although Morey’s
speech related to a matter of public concern, the concerns he expressed were in
furtherance of his core employment responsibilities, which included cleaning and
maintaining the high school building. Accordingly, Morey did not engage in protected
speech and he has no valid First Amendment retaliation claim,

CONCLUSION

For the reasons stated above, Defendants’ motion for summary judgment
is GRANTED. The Clerk of the Court is directed to terminate the motion (Docket No.
15) and to close this case. Any other pending motions are moot.

Dated: New York, New York SO ORDERED.
March 19, 2010

-
2 e

Paul G. Gardephe
United States District Judge
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