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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ASSOCIATED PRESS,
06 CV 1939 (JSR)
Plaintiff,
- against -
: DECLARATION OF

UNITED STATES DEPARTMENT OF : ANDREW SELSKY
DEFENSE, :

Defendant.

I, ANDREW SELSKY, pursuant to 28 U.S.C. § 1746, do hereby declare:

1. Tam currently Chief of Caribbean News for The Associated Press (“AP”), the
plaintiff in this Freedom of Information Act (“FOIA™) lawsuit. I submit this declaration in
opposition to the motion of the Department of Defense (“DOD”) for partial summary
judgment and to obtain access to newsworthy photographs and information concerning the
individuals detained at the Naval Base at Guantanamo Bay, Cuba (“Guantanamo™).

2. The Associated Press is a not-for-profit, news sharing co-operative that gathers
and disseminates the news to newspapers, magazines, broadcasters, cable television operators
and Internet content providers throughout the United States and around the world.

3. As Chief of Caribbean News, I supervise AP’s reporting on events at the U.S.
Naval Base in Guantanamo Bay, Cuba. My statements in this Declaration are based on my

own personal knowledge.

BACKGROUND OF AP’S FOIA REQUEST
4. The United States government says that it has detained 759 individuals at

Guantanamo since January 2002. Through a series of FOIA requests and litigation, AP has
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obtained from DOD largely unredacted records of hearings conducted by Combatant Status
Review Tribunals (“CSRTs”) and Administrative Review Boards (“ARBs”} at Guantanamo.

5. The transcripts and records provided to AP by DOD covered only a portion of
the detainees that have been held at Guantanamo since September 11, 2001, and many of
them refer to the subject of the proceeding only by a number and not a name. Therefore, on
January 18, 2006, I submitted an additional FOIA request specifically asking for (1)
documents that would identify each detainee who, since September 11, 2001, has been
confined for any period of time at Guantanamo by name, nationality, home town, age, and
dates of confinement, and (2) any other relevant identifying information in the possession of
DOD. (A true copy of this request is attached hereto as Exhibit A.)

6. Inresponse to a request for clarification from DOD, on February 3, 2006 AP
advised DOD that the request for “other relevant identifying information” should be
understood to seek a photo of each detainee and information on height, weight, and religious
affiliation of the detainees.

7. When DOD did not respond to my January 18 FOIA request in a timely manner,
AP inquired of DOD when a response would be forthcoming. DOD was unable or unwilling
to state when, or whether, it would provide the information being sought. AP therefore
commenced this litigation on March 13, 2006 to compel DOD to release the additional
detainee information.

8.  Subsequently, DOD agreed to provide a subset of the information sought in two
waves: On April 19, 2006, DOD provided the name, Internment Serial Number (“ISN”) and
citizenship of each detainee for whom a CSRT was convened. On May 15, 2006, DOD

produced a list of 759 detainees, providing name, ISN, citizenship, and date and place of
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birth. DOD represented that this list identified every individual “detained by DOD” at
Guantanamo for any period of time since September 2001. (A true copy of this list is attached
as Exhibit B.)

9. DOD has not yet provided the requested information about the religious
affiliations of detainees, and has refused to provide photographs and weight information. This
information is newsworthy and sought by AP to shed further light on the activities of DOD,
and to be able to report on the circumstances surrounding the continued detention of hundreds

of men, without charge, by the U.S. government.

PHOTOGRAPHS OF THE DETAINEES

10. AP is seeking only one photograph of each detainee for identification and
newsgathering purposes. Presumably, such a photograph was taken of each detainee shortly
after his arrival. In the CSRT and ARB hearings a number of detainees insisted that they are
victims of mistaken identity—that DOD believes they are someone they are not. Release of
photographs will help allow these claims to be confirmed or dispelled. It will also allow
detection of those who may have presented aliases or false identifying information. It will
reassure the public about who actually is the subject of detention.

11. The photographs will also provide the public with information on the physical
condition of the detainee at the time the photo was taken. Many concerns have been voiced
about possible mistreatment and abuse of detainees. Release of identifying photos may
reasonably be expected to provide information that addresses these concerns.

12. The news value of photos of detainees is enormous, as well as being a critical
part of the historical record. Photos would show the world the faces behind the names. Images

are often retained by news consumers more than words or video footage, and convey more
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fully the reality of the underlying facts. Still photography is a critical medium that should be
part of the government’s accountability of events in Guantanamo Bay, and of the public’s
right to know about them

13. Although I understand that DOD in this litigation points to policies and practices
that generally seek to avoid disclosing photographs of prisoners of war, the U.S. government
has denied that the detainees at Guantanamo are prisoners of war. In any event, the U.S.
government itself has released photographs of detainees, even since September 11, 2001. For
example, immediately after U.S. forces captured Saddam Hussein, DOD released a videotape
of him receiving a medical exam by American military personnel. DOD also released post-
capture photographs of Hussein with a beard and after it had been shaved off. Pictures of
John Lindh, an American Muslim captured in Afghanistan, and Khalid Shaikh Mohammed
suspected Sept. 11 mastermind, were released after they were captured. (Images of these
detainees released by DOD are annexed hereto as Exhibit C.) |

14. The key point is that the release of an identifying photograph will be
extraordinarily useful to citizens wishing to understand the nature of who is being held at
Guantanamo — their age, fitness, and physical condition. Just as mug shots are routinely
released when individuals are arrested in order to inform people about the actions of the
criminal justice system identifying photos of detainees held at Guantanamo should be
available to the public. Obtaining photographs of the Guantanamo detainees would complete
the data provided by DOD and allow detection of full accountability of the identities of those

detained.
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HUNGER STRIKES AT GUANTANAMO

15.  DOD also refuses to provide the information it has collected about the weight of
detainees, even though this information will shed important light on the scope and severity of
a series of hunger strikes by detainees at Guantanamo.

16. T understand that many detainees have engaged in hunger strikes afier being
brought to Guantanamo. Last year, two major hunger strikes by detainees are known to have
taken place. Reportedly, the purpose of these hunger strikes was to protest the conditions of
the detention and the fact that the detainees are being imprisoned without charge for an
undefined period.

17.  The number of detainees who took part in the hunger strikes has been disputed.
DOD asserted that the number of hunger strikers peaked at 131, but counsel for the detainees
say that the total number is much higher.

18. DOD’s response to the hunger strikes has been a subject of significant
controversy. Most prominently, DOD’s force-feeding of some detainees has led to
contentions that some of its techniques are tantamount to torture. Some of these claims are set
forth in the Declaration of Richard G. Murphy, Jr. in Support of Petitioner’s Motion for
Injunction Against Further Torture of Mohammed Bawazir in Al-Adahi v. Bush, Civ. No. 05-
280 (D.D.C.). (A true copy of the Bawazir declaration is attached as Exhibit D.)

19. In responding to claims made by some detainees, DOD has filed papers
demonstrating that it has monitored carefully the height and weight of the detainees. Indeed,
it apparently has tracked the weight of detainees on hunger strikes on a weekly or daily basis,
as reflected in a chart submitted by DOD as an exhibit to the Declaration of Stephen G.

Hooker. This declaration was also submitted to the court in Al-Adahi v. Bush. (A true copy of
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the Hooker declaration is attached hereto as Exhibit E.) Dr. Hooker detailed Bawazir’s
weight history, noting that Bawazir weighed 126 pounds when he arrived at Guantanamo in
May 2002; when he was admitted to the detainees’ hospital after beginning a hunger strike he
weighed 106 pounds; and on January 11, 2006 weighed only 97.5 pounds.

20. Based on the information provided by DOD in 4/-4dahi v. Bush, it is evident
that DOD has collected records tracking the weights of the detainees. Release of this
information will provide valuable, new information on the condition of the detainees, as well

as allowing the public to assess the scope and effectiveness of the hunger strikes.

I declare under penalty of perjury under the laws of the United States that the

Bida/

Andrew Selsky

foregoing is true and correct.

Executed: San Juan, Puerto Rico
May 19, 2006
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EXHIBIT A
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AP Associated Press

January 18, 2006

Rear Admiral James McGarrah
2000 Navy Pentagon :
Room 4D 445

Waghington, DC 20301-1155

Information Officer

Office of Freedom of Information Security Review
Directorate for Executive Services and Communications
FOIA/Privacy Branch

1155 Defense Pentagon

Room 2C757

Washington, DC 20301.1135

Re:  Request for information under the Freedom of Information Act

Dear Sir:

This is a request from The Associated Press (AP) for information pursuant to the
Freedom of Information Act, 5 1).5.C. § 552. AP is seeking production of the following;:

1. Transcripts of all testimony given at Administrative Review Board
hearings at the 1.5, Naval Base at Guantanamo Bay, Cuba, from June 1,
2005 through the date of your search.

2. Copies of all written statements or documents of any type provided to the
Administrative Review Board by or on behalf of any detainee during the
same period,

3. Copies of all written communications or documents of any type provided
by any detainee at the .S, Naval Base at Guantanamo Bay, Cuba, to his
assisting military officer during the same period,

4. Copies of any affidavits, statements, or documents submitted by wimesses
or other third-parties to the Administrative Review Board, including that
of medical personnel, during the same period.

I note that the Department of Defense website indicates that 464 Administrative Review
Boards have been held as of January 17, 2006. Se¢ Administrative Review Board

Meiry Offica Fark, 8 No. 1 Streel, Suite 108, Guaynabo, Puerto Rico 00968-1721 Tal. (787} 783-5833 » Fax (787) 783-4425%
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Summary, avatlable at httpi/fwww.defenselink mil/news/Jan2006/d200601 17arb.pdf. AP
is seeking records for all Boards held since June 1, 2005.

AP is also secking ptoduction of the following information:

1, Documents sufficient to revea! the name, natlonality, home town, age, and
dates of confinement of each detainee who, since September 11, 2001, has
been confined for any period of time at the U.8. Naval Base at
(uantanamo Bay, Cuba, : .

2. Any other relevant identifying infqrmaﬁon about the detainees in your
possession,

AP is seeking these materials in connection with its coverage of this
administration’s war against terrorism and its treatment of people detained ot convicted
on terrorism-related charges, a continuing news story of great interest to the public. The
status of detainees held at Guantanamo Bay is closely followed internationally, and
remains an issue of great public interest within the United States. We therefore ask that
you expedite your response to these requests as required by 5 U.S.C. § 552(a)(6XE). |
certify that the information is sought on hehalf of and urgently needed by The Associated
Press, the world’s largest news-gathering organization, AP seeks the information in order
to inform the public concerning actual or alleged federal government activity.

As T am making this request on behalf of the AP for use in reporting the news, no
fees may be assessed for searching or reviewing documents sought by this request, and
" no duplication fees should be charged to the AP for the first 100 pages of material. See 5
U.8.C. § 552(a)(4)(AXIDH(DN; 32 CF.R. 286.28(¢)(7). AP hereby consents to pay
duplication charges up to a total not to exceed $250 if this request generates more than
100 pages of responsive material, Please notify me in advance before incurring any
duplication charges in excess of this amount. Alternatively, I request that any fees for
duplication above $250 be waived, '

If all or any part of this request is denied, please cite the specific exemption(s)
that you think justifies your refusal to release the information and inform me of your
agency’s administrative appeal procedures available to me under the law. 1would
appreciate your handling this request as quickly as possible, and 1 look forward to hearing
from yow. ,

Recause this information is of timely news value, please release any information
pursuant to my requests as it is received and/or reviewed by your office, rather than
waiting to send me ali the material 1 have requesied in one batch. If you have any
questions about this request, please contact me by telephone, fax or email, rather than
relying upon regular mail. You may reach me by telephonie at 787-793-5833 (office), or
787-565-6772 (call); fax at 787-774-0071, or by email at aselsky@ap.org.
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Whenever you have matetlal to release, I would also appreciate it if you would
contact me by phone so I can arrange for & courier to pick up the documents.

Thank you for your assistance with this request,

cc!
DPavid Schulz

Levine Sullivan Koch & Schulz, L.L.P,
New York, NY

Sincerely,

Andrew Selsky
Chief of Carib
San Juan, Pu
(787) 793-5833

cell: (787) 565-6772
fax: (787} 774-0071

News
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EXHIBIT B
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