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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW Y ORK

ENTRAL GROUP INTERNATIONAL, LLC,
Plaintiff,

Case No: 05-CV-1917 (CBA)(VVP)

V.

MELODY OF FLUSHING CORP., and
MEI-LING YING,

Defendants.

MEMORANDUM OF LAW IN SUPPORT
OF PLAINTIFF SREQUEST FOR RELIEF AND
PROPOSED SUBSTITUTE DEFAULT JUDGMENT

l. PRELIMINARY STATEMENT
Plaintiff Entral Group International, LLC (“EGI”) submits this memorandum in support
of itsrequest for the adoption and entry of its substitute Proposed Default Judgment.
. JURISDICTION
This Court has jurisdiction under 17 U.S.C. 8101 et seqg., and 28 U.S.C. 8§ 1331, 1338
and 1367. This Court has personal jurisdiction over the Defendants pursuant to Sections 301 and
302 of the New York Civil Practice Law and Rules, in that the Defendants transact business in
this Didtrict, the acts of infringement complained of occurred in this District and Defendants
were properly served in this Didtrict.
[11. FACTUAL BACKGROUND
EGI is in the busness of licenang and distributing Chinese language audio-visual
karaoke works for commercial use. EGI isthe exclusive licensee for such use in North America

of al of the Chinese language audio-visual karaoke works (“the Works’) created by Universal
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Music Limited, EMI Group Hong Kong Limited, Emperor Entertainment (Hong Kong) Limited,
Go East Entertainment Company Limited, Cinepoly Record Co., and Warner Music Hong Kong
Ltd (“the Companies’). February 28, 2006 Declaration of Nicolas Chai (“ Chai Decl.”), 1 4.
The artists whose images, voices, and performances are featured in the Works are generally
under exclusive contracts with the Companies with regard to karaoke audio-visual works
featuring their likeness and have not produced or authorized any third party to produce any other
competing karaoke audio-visual work. See Chai Decl., 5.

EGI is, and at all relevant times has been, the exclusive licensee in North America of
copyright interestsin all of the Chinese language karaoke audio-visual recordings of each of the
Companies, including but not limited to the Works listed in Exhibit 1. See Chai Decl., 1 6, Ex. 1.
The catalog of Works exclusvely licensed to EGI (the “Catalog’), however, is not datic.
Rather, the Catalog is constantly expanding as new audio-visual works are created by the
Companies and those additional Works automatically become part of the collective Works
exclusively licensed to EGI and which, in turn, EGI sublicensesto its customers. See Chai Decl.,
17.

The Works listed in Exhibit 1 are divided into two general categories. The Works listed
in Schedule A of Exhibit 1 are older works, sometimes called “Back Catalogs,” which are
periodically updated. The Back Catalogs have never been legally distributed for commercial use
in the U.S. and Canada except through EGI. The Works listed in Schedule B of Exhibit 1 are
more recent works, usually called “Control Catalogs,” and have never been legally distributed in
any form in North America except through EGI. The Schedule B lists are also regularly updated.
In fact several hundred additional audio-visual Works have been made available to EGI by the

Companies since the Control Catalog was last updated. See Chai Decl., 1 8.
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Upon the authorization of the Companies, EGI has registered a number of the Works with

the Registrar of Copyrightsin the U.S. Copyright Office. Among the Worksregistered are:

Name of Performing Copyright
Karaoke Work Title Artists Registration
Chinese English Chinese English Number
Jacky PA 1-138-367
?? 7?77?77 | When Love Becomes A Habit Cheung
Dirty Soul Andy Hui | PA 1-146-593
?2?27 Chauvinist Man Andy Hui | PA 1-146-594
Marriage Will Follow After Hacken
27292797 Many Y ears ?272°? Lee PA 1-146-597, L
TheMorel KissYou The
2?27?2727 More It Hurts ??27? William So | PA 1-138-334
?2?27?2:?27? The Next Stop: Tin Hau Twins Twins PA 1-146-595
Nicholas
727?27 Loving Y ou While Walking ?2?27? Tse PA 1-146-601
Miriam
?? Bite The Lips ?7? 72 Y eung PA 1-146-603
Miriam
27227 Triad Girl Sage ?27272? Y eung PA 1-146-598
2?2727 Believing With Conviction 27?27 Kely Chan | PA 1-146-600
27?27?21 Hacken Lee
2?2727 Neighbor ?2?27? /Alan Tam | PA 1-146-596
1874 1874 27?27 Eason Chan | PA 1-146-592
2?2727 Brother An's Song 27?27 Andy Hui PA 1-146-602
27?27 Thank You 27?27 Eason Chan | PA 1-146-599

(The * Selected Works.”) See Chai Decl., 19, Ex. 2.

Defendant Melody of Flushing Corp. (“Meody”) isa commercial establishment holding
a New York State liquor license and is engaged in the business of offering for commercial use
Chinese language karaoke works. Defendant Melody’s use involves copying those audio-visual
karaoke works onto a computer capable of playing the works and then allowing its paying clients
to perform such worksin individual rooms. See Chai Decl., 1 10.

In March, 2005, Mr. Wong, an investigator acting on behalf of EGI, visited the Melody
establishment and personally observed that Defendants were commercially using all or
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substantially all of the Works without permission. February 23, 2006 Declaration of Andy Wong
(“ Wong Decl.”), 1 7. EGI thereafter sent a cease and desist letter to Defendants in November
2004 (the “Cease and Desist Letter”). The letter inssted that Defendants cease infringing and
indicated that, if Melody was determined to be a suitable establishment, EGI would be willing to
enter into a license agreement with Melody. Defendants failed to enter into a license agreement
and otherwise failed to respond to the letter. See Chai Decl.,  14.

Upon Mr. Wong's investigation, he observed that Melody is located at 135-08 Northern
Blvd., Flushing, NY 11354. The establishment consists of more than ten individual rooms where
patrons have the opportunity to access and perform the karaoke works. See Wong Decl.,  4-5.
The individual rooms/bar and lounge area contain a televison monitor that displays the karaoke
works, a computer monitor for selection of the karaoke works from the computer software menu,
and an audio amplifier and the main CPU for the computer. See Wong Decl., 1 5.

Upon information and belief, there is at least one other room on the premises that
contains one or more other computer units that are used to copy karaoke works onto a networked
computer system (“copying computer”), to store those karaoke works (*storage computer”) and
to distribute those karaoke works (“distribution computer”) to the lounge computer. These
functions may be combined into one machine or may be on several machines. The most frequent
configuration is one in which there is a single copying computer which is connected to a
combined storage and distribution computer. See Wong Decl., 6. The karaoke works are
loaded onto the storage computer via a software program. See Wong Decl., 1 6.

During the March 29, 2005 investigation, Mr. Wong visited Melody and was seated in a
room by a Melody employee who offered Mr. Wong the opportunity to access and perform the

karaoke audio visual works. Mr. Wong browsed through the list of karaoke works on the
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software menu and observed that at least hundreds, if not thousands, of the audio-visual works
Defendants offered to the public consisted of Works exclusively licensed to EGI. See Wong
Decl., 7. Mr. Wong also observed that at least 6 audio-visual works Defendants offered to the

public consisted of the Selected Works:

Karaoke Work Title Name of Performing Artists Sy ”ght
Registration
_ _ _ _ Number /

Chinese English Chinese English Remark

???7? Triad Girl Sage [? ? ? Miriam Y eung PA 1-146-598

? 7 Loveis ?2?27? Sammi Cheng PA 1-210-224

??7? Glass Slippers ??27? Sammi Cheng PA 1-210 227

7?77?72 Beauty For Life |? ? ? Sammi Cheng PA 1-210-219
Unwilling To

7?77?72 Let You Go ?7?7? Sammi Cheng PA 1-210-218
Our Theme

222222 |song 2727 Sammi Cheng | TA 1:210-222

These Works are registered in the United States Copyright Office. See Chai Decl., 17, Ex. 2.

From Mr. Wong's observations, it is clear that the Works exclusively licensed to EGI
represent a substantial portion, if not a majority, of the audio-visual works available on
Defendants computerized karaoke system. Moreover, Mr. Wong believes that at least 6 of the
Selected Works had been illegally copied and reproduced, and were being illegally distributed
and performed by Defendants. See Wong Decl., 1 8-9.

Defendants have commercially used and are commercially using the Registered Works
and many of the works identified in Schedules A and B of Exhibit 1 without the permission of
EGI. See Chai Decl., § 15. Further, Defendant is not now and has never been authorized by
EGI, or any of the Companies, to use EGI’s trademarks or the Companies trademarks as

featured in the Works in connection with any business or service or to create the impression of
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an association between Defendants business and that of EGI. Defendant has purposely promoted
and continues to promote such Works in a way as to create a false association between
Defendant and EGI. See Chai Decl., 117.

Moreover, Defendant’s use of the EGI and Companies trademarks in connection with its
unauthorized use of the Worksis likely to cause confusion, mistake, or deception. In particular,
customers of Defendant Melody are likely to believe that Melody’s services are authorized,
sponsored or otherwise approved by EGI, the exclusive licensee of the Works, when in fact they
are not. See Chai Decl.,  18. Such confusion is likely to occur within the State of New Y ork
and within thisjudicial district. See Chai Decl., 1 19.

Additionally, many of Defendants unauthorized copies of the Works are of poor and
sub-standard quality as a result of being unlawfully copied, and the use of such copies tarnishes
the reputation of EGI and the Companies. EGI has suffered substantial harm to its reputation
based on the Defendants use of inferior works, Defendants false designation of origin in using
trademarks and Defendants undermining of the EGI’s licensing structure. See Chai Decl., § 20-
21.

Defendants have commercially profited, and continue to commercially profit, both
directly and indirectly, through their unauthorized use of the Works. See Chai Decl., | 22.
Melody and numerous other karaoke clubs are illegally using the Works and refusing to take
licenses. Merely forcing Defendants to pay the license fees that they owe is far from an adequate
remedy. If the only penalty following a judgment finding infringement is an obligation to pay
the license fee, karaoke establishments will be encouraged to refuse to honor copyright laws. |f
they are not caught or sued, they pay nothing and are unjustly enriched; if they are caught, they

only pay what they would have paid if they were honest. Such a limited form of relief would
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ultimately require that Plaintiff engage in endless litigation to enforce its copyright interests. See
Chai Decl., 1 26.

Further, the use by Melody and other karaoke establishments of unauthorized pirated
works, which are often released before the authorized legitimate copies, severely undermines
EGI’ sreputation as the exclusive licensee of high quality audio-visual Chinese language karaoke
works and renders ineffective EGI’s efforts to implement and enforce licenses with other
karaoke clubs. See Chai Decl.,  27. Unlicensed clubs often obtain pirated copies of the Works
before legitimate clubs which await the authorized distribution of the Works. This disadvantage
to Licensees caused by pirating by Melody and others further damages EGI, the Companies and
EGI’s customers. See Chai Decl., 1 27.

The ability of EGI to prevent the unauthorized use of the Works is essential to the
protection of the Works and the economic model that is the basis for the creation of those Works.
The widespread counterfeiting of the Works and use without license by large numbers of karaoke
clubs threaten the very existence of EGI and undermines the livelihood of the record companies
and the artists who create the Works. If Defendants are allowed to continue in their willful
violation of their obligations, other unlicensed karaoke clubs will be encouraged and embol dened
to continue in engaging in their illegal conduct. See Chai Decl., 1 28-29.

If unlicensed karaoke establishments who are using the Works continue to refuse to pay
licensing fees now because Melody and similar establishments are getting away with not paying
licensing fees or even answering a summons and complaint, it is estimated that the lost revenues
from the twenty-five other unlicensed Chinese language karaoke establishments in this district

alone in the coming year would exceed $1,000,000. See Chai Decl., § 30. Accordingly, if
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widespread unauthorized use of the Works continues, the very existence of legitimate
distribution of Chinese karaoke in the United Statesis at risk. See Chai Decl., 1 31.
V. PROCEDURAL BACKGROUND

On April 19, 2005 Plaintiff commenced this action against Defendants by filing a
Summons and Complaint. Defendants were each served with copies of the Summons and
Complaint on June 3, 2005. Defendants having failed to plead or otherwise defend in this action,
and said default having been duly noted, Judge Amon referred Plaintiff’s request for entry of a
default judgment to Judge Pohorelsky for a report and recommendation concerning whether a
default judgment should be entered and if so, what relief should be awarded. By Order dated
January 30, 2006, Judge Pohorelsky directed Plaintiff to make its submissions in support of
proofs and other papers concerning liability and damages no later than February 15, 2006.

In this matter, EGI was originally represented by Coudert Brothers LLP (“Coudert”).
Recently Coudert has publicly announced that it is about to cease its operations. All of the
individual attorneys who appeared in this matter have left Coudert for other firms. One of the
individual attorneys who appeared in this matter joined the firm Thelen, Reid & Priest
(“Thelen”). Consequently, EGI transferred its representation in this matter to Thelen, and a
notice of change of firm was filed with the Court on November 02, 2005. See Chai Decl.,  35.
EGI has recently transferred its representation in this matter from Thelen to Alston & Bird LLP
("*A&B”), and a dipulation of substitution of counsel has been filed with the Court. See Chai
Decl., 1 36. None of the attorneys from Coudert who acted for Plaintiff in this matter are
associated with its current counsel.

A proposed form of default judgment was submitted by EGI’'s former counsel on

October 7, 2005 with the motion for entry of a default judgment. Based upon present counsel’s
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review of the filings made on behalf of Plaintiff in connection with this default judgment, it
appears that a substitute default judgment is necessary to more clearly articulate the relief to
which the Plaintiff is entitled as a matter of law and as sought in the Complaint. A substitute
Proposed Default Judgment and Permanent Injunction is therefore submitted with this
memorandum for the Court’s consideration.

V. PERMANENT INJUNCTION, ORDER OF IMPOUNDMENT AND
FORFEITURE ISNECESSARY

A. PERMANENT INJUNCTION

The Copyright Act provides that a court has the authority to issue a permanent injunction
on such terms as it deems reasonabl e to prevent Defendants from their continued infringement of
Plaintiff’s copyright interests. 17 U.S.C. § 502(a). Typically, the moving party must show the
threat of a continuing violation in order to be entitled to injunctive relief. Barrera v. Brooklyn
Music, Ltd., 346 F.Supp.2d 400, 412-413 (S.D.N.Y . 2004).

As demonstrated by Defendants continued infringement of Plaintiff’s copyright interests
despite the Cease and Desist Letter and their failure to even appear in or defend this litigation, it
is apparent that, unless Defendants are permanently enjoined from using the Works, Defendants
will continue to willfully and blatantly copy, distribute and perform the Works without EGI’s
permission and in violation of EGI’s copyright interests. See Barrera v. Brooklyn Music, Ltd.,
346 F.Supp.2d 400, 412-413 (SD.N.Y. 2004) (permanent injunctive relief warranted since
competitor failed to respond to copyright holder's assertion of rights under Copyright Act,
suggesting significant threat of continuing infringement of copyrighted photograph). See also
Broadcast Music, Inc. v. R Bar of Manhattan, Inc., 919 F. Supp. 656, 659 (S.D.N.Y. 1996)
(Evidence that owners of bar infringed copyrighted musical compositions despite knowledge of

the copyrights and continued to have copyrighted music performed at the bar without
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authorization warranted permanent injunction against unauthorized public performance of any
copyrighted compositions licensed through plaintiff performing rights licensing organization).

Unless this Court orders a permanent injunction prohibiting Defendants from copying,
distributing or performing the Works exclusively licensed to EGI, it is clear from their behavior
thus far that Defendants will continue to willfully and blatantly infringe Plaintiff’s copyright
interests.

B. ORDER OF IMPOUNDMENT AND FORFEITURE

Pursuant to section 503(a) of the Copyright Act, a court in which an action for copyright
infringement is pending may order the seizure and impoundment of all copies claimed to have
been made or used in violation of the copyright owner’s exclusive rights and of all devices by
means of which such copies may be reproduced. 17 U.S.C. § 503(a) (emphass added).
“Impoundment of items that allegedly infringe plaintiff’s rights under the Copyright Act,
17U.SC. § 106, is appropriate if plaintiff establishes a prima facie case of copyright
infringement...” U2 Home Entertainment, Inc. v. Bowery Music City, Inc., 2003 WL 22889738
(S.D.N.Y. 2003). Asddineated in detail above, through the entry of the default judgment, and
as further delineated in the supporting declarations of Nicolas Chai and Andy Wong, EGI has
clearly established copyright infringement by demonstrating that it owns valid copyrights and
that Defendants have engaged in unauthorized copying. As such, an order providing for the
seizure of all physical copies and any equipment containing the Works exclusively licensed to
EGI in the Defendants possession is proper.

That copyright owners may impound, retain, and even destroy, infringing copies of

protected works is well established. 17 U.S.C. § 503(b); see RSO Records, Inc. v. Peri, 596
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F.Supp. 849, 863 (S.D.N.Y. 1984) (destruction of seized inventory which was used substantially
for unlawful purposes was appropriate).

Plaintiffs are also entitled to impound and permanently retain the equipment used by
Defendants as the means of carrying out their infringing conduct. Having obtained a default
judgment, Plaintiff has gone far beyond establishing a prima facie case of copyright
infringement. Further, impoundment of all copies made or used and of all equipment capable of
containing, playing or displaying the Works in violation of the EGI’s exclusive rights is not only
warranted, but is necessary to prevent Defendants from continuing its illegal activities. In
Century Home Entertainment, Inc. v. Laser Beat, Inc., this Court upheld an impoundment order
where the Court found that Defendants were in possession of illegally made copies of Plaintiff’s
videocassettes and that there was good cause to be concerned that copying would continue. 859
F.Supp. 636 (E.D.N.Y. 1994). In rgecting Defendants attempt to contest the equipment
impoundment by alleging that the equipment was also being used in legitimate copying of the
tapes, the Court stated “even if equipment may be used for a legitimate purpose, it is not
protected from seizure if it has been employed for the illegal purposes alleged.” Id. at 639.
Accordingly, the use of equipment to copy, distribute or perform some works (if any) which
Defendants may have obtained permission to use legitimately, to the extent there are any, will
not legitimize the illegitimate uses of its equipment. Inasmuch as Defendants have failed to
claim legitimate use or submit any evidence of to that effect obviates the need to even consider
such a defense.

Forfeiture of the equipment is also proper. Courts have routinely decided to deprive
infringers of the instrumentalities of their bad acts when there was reason to believe that those

defendants would likely continue to willfully engage in those bad acts, and also as a deterrent to
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others from engaging smilar illegal conduct. 17 U.S.C. 8 503(b); see RSO Records, Inc. v. Peri,
596 F.Supp. 849, 863 (S.D.N.Y. 1984) (destruction of seized machinery which was used
substantially for unlawful purposes was appropriate). In the recently decided case, Entral Group
International, LLC v. Fortuna Lounge Restaurant Corp., et al., Case No: 05-CV-1914, Judge
Nicholas G. Garaufis granted this plaintiff’s request for an order of impoundment and permanent
forfeiture.

Unless the Court grants impoundment and permanent forfeiture to Plaintiff of the
equipment that Defendants are using to and illegally copy, distribute and play the Works, it is
highly likely that Defendants will continue to willfully infringe the Works. Such impoundment
and forfeiture should include at least the copying computer, the storage computer and the
distribution computer. This may actually consst of one, two or more separate machines. See
Chai Decl., 1 32. Defendants originally obtained their copies of the Works that they had been
distributing to their patrons from illegal, pirating sources, not from EGI or the Companies.
Unfortunately, such illegal pirated copies continue to be available in the U.S. marketplace.
Those illegal copies of the Works could be re-loaded onto Defendants equipment with little
effort or expense. See Chai Decl.,  33.

Further, it would be difficult, if not impossible, to continually monitor Defendants
compliance as an alternative to impoundment and forfeiture. Given that the Works are in
Chinese, and given the relatively small community of investigators qualified and willing to
conduct investigations, it would be extremely difficult, and extremely costly, to continually
attempt to conduct covert visits to monitor Defendants compliance without being recognized by

Defendants and prohibited from entering the premises. See Chai Decl., § 34.
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Defendants ability and willingness to obtain, and success in obtaining illegal copies has
been demongtrated by their conduct to date. Only impoundment and forfeiture of the equipment,
along with theillegal copies, islikely to stop these egregious acts.

For the above reasons, an order providing for the impoundment and forfeiture of all
physical and eectronic copies of the Works and any equipment containing the Works or capable
of copying, distributing and performing those Works, which Works and equipments are in the
Defendants possession, custody or control is proper and necessary.

VI. DAMAGES
A. ACTUAL DAMAGESAND PROFITS

Section 504(a) makes an infringer of copyrights liable for (1) the copyright owner’s
actual damages as a result of the infringement and any additional profits of the infringer that are
attributabl e to the infringement; or, in the alternative, (2) statutory damages.

In determining actual damages, courts assess the facts from the point of view of the
copyright owner and endeavor to compensate the owner for any harm suffered by reason of the
infringer’sillegal act. On Davisv. Gap, Inc., 246 F.3d 152, 159 (2nd Cir. 2001). In appropriate
circumstances, actual damages may be measured by the fair market value of a license authorizing
defendants use of the copyrighted work. Barrera, 346 F.Supp.2d at 408-409. See also, On
Davis, 246 F.3d at 165 (“If a copier of protected work, instead of obtaining permission and
paying the fee, proceeds without permission and without compensating the owner, it seems
entirely reasonable to conclude that the owner has suffered damages to the extent of the
infringer’ s taking without paying what the owner was legally entitled to exact afee for”).

The annual licensng fee that Plaintiff charges to a club of Defendants size and

configuration is $30,100 base fee plus a one time $15,000 supplement for access to 150 Works
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from the Control Catalog. Prorating the annual fee over 14 months (since the November 2004
Cease and Desist Letter), the net annual fee to date would be $35,116. When added to the
supplemental fee the total lost revenue to date is $50,116. See Chai Decl.,  25.

In addition to actual damages, under Section 504(b) a copyright owner is entitled to
recover “any profits of the infringer that are attributable to the infringement and are not taken
into account in computing the actual damages.” 17 U.S.C. § 504(b). In egtablishing the
infringer’s profits, the copyright owner is required to present proof only of the infringer’s gross
revenue, and the infringer is required to prove hisor her deductible expenses and the elements of
profit attributable to factors other than the copyrighted work. 17 U.S.C. § 504(b). “The award of
the infringer’ s profits examines the facts only from the infringer’s point of view. If the infringer
has earned a profit, this award makes him disgorge the profit to insure that he not benefit from
hiswrongdoing.” On Davisv. Gap, Inc., 246 F.3d 152, 159 (2nd Cir. 2001).

Melody is a karaoke club. It derives its profits, charged by the drink or plate, solely
because it offers karaoke entertainment. The karaoke entertainment it presently offers is based,
by and large, on the pirated works it has copied, distributed and played, which are the property of
EGI. All of itsprofits should be attributable to the infringing acts.

Based on the expertise of Nicolas Chai, through his experience in the industry and his
direct observation of Melody’'s business operation, the estimated gross revenue of the
establishment is between $50,000 and $60,000 per month. The annual profit is estimated to be at
least $600,000 and may exceed $750,000. See Chai Decl., | 24. Absent Defendants' submission
of deductible expenses and other offsets, Plaintiff isentitled to at least that amount.

This number is a good faith estimate, based on Mr. Chai’s experience in the industry.

Plaintiff is mindful that it is an estimate. However, the lack of actual data is directly attributable
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to Defendants willful refusal to fulfill their legal obligations to appear in this action and provide
evidence of their gross revenues. Consequently, Defendants absence has created the very
deficiency of exact evidence available. As such, it is fair and appropriate to use the good faith
estimates provided.

Thus, under Section 504(1)(b) of the Copyright Act, Plaintiff should recover actual
estimated profits of Defendants that are attributable to the infringement in the amount of
$770,000 ($55,000 x 14 months). While Defendant has the duty to present evidence of offsets,
Plaintiff declinesto add the lost license fees discussed above to itstotal damage calculation since
it isobvious that they would be eligible to be deducted as expenses.

Given the egregious nature of Defendants conduct, however, this amount is not enough
to properly compensate Plaintiff for the full amount of damages it has suffered and will continue
to suffer as a direct result of Defendants willful and blatant infringement of Plaintiff’s copyright
interests.  As discussed above, Defendants conduct reflects, supports and encourages a
widespread pattern of copyright violation among the many other illegal clubs that mirror its
conduct. As such, Plaintiff respectfully requests that this Court grant statutory damages in the
maximum amount possible to serve the Copyright Act’s dual purpose of compensation and
deterrence.

B. STATUTORY DAMAGES

Under the Copyright Act, the copyright owner is entitled to statutory damages in lieu of
actual damages and profits, “in a sum of not less than $750 or more than $30,000 as the court
considersjust.” 17 U.S.C. 8 504(c)(1). Moreover, where the copyright owner is able to establish
willful infringement, “the court in its discretion may increase the award of statutory damagesto a

sum of not more than $150,000.” 17 U.S.C. 8 504(c)(2). Thus, in determining an award of
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statutory damages, a court must first address the question of willfulness. To prove willfulness,
the copyright owner must show that the infringer had actual or constructive that it was infringing
the owner’s copyrights or else acted in reckless disregard of the high probability that it was
infringing the owner’s copyrights. Arclightz and Films Pvt. Ltd v. Video Palace Inc., 303
F.Supp.2d 356, 361-362 (S.D.N.Y. 2003). Plaintiff has established both.

Defendants were on actual notice of thelr infringement through the Cease and Desst
Letter but continued to infringe despite the notice and ample opportunity to cure their violations.
They smply refused to obey the law. Further, they knew that copyright notices were needed for
copying and use of karaoke audio-visual works. In this age of Napster and other highly public
litigations that reach even to the level of the adolescent consumer, no commercial establishment
can reasonably claim that it is unaware that it needs a license to download, copy, distribute and
perform audio and audio-visual materials for commercial use.

Defendants have not only disregarded the Cease and Desist Letter, but Defendants have
also willfully refused to appear before this Court. More than a year after being served with a
summons and complaint and the Cease and Desst letter, Defendants continued to copy,
distribute and perform the Works that are exclusively licensed to EGI.

When setting the damages for willful infringement, several factors are considered
including “the expenses saved and the profits earned by the defendant, the revenues lost by the
plaintiff, the deterrent effect, if any, that such an award will have on the defendant and on third
parties, the cooperation of the defendant in providing evidence concerning the value of the
infringing material, the defendant’s state of mind and the conduct and attitudes of the parties.”

Id. (emphasis added).
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Plaintiff should be awarded the maximum statutory damages permitted by law for each
act of infringement alleged in the complaint and proven pursuant to the entry of default. By
awarding Plaintiff the maximum amount of damages permitted under Section 504(c) of the
Copyright Act, both Defendants and smilar infringing establishments will be deterred from
engaging in further illegal conduct.

This Court has broad discretion to set the amount of statutory damages, within the
minimum and maximum amounts, in order to serve the two objectives of the Copyright Act —
compensation and deterrence. See F.W. Woolworth Co. v. Contemporary Arts, Inc., 344 U.S.
228, 233 (1952) (the statutory rule not only “compels restitution of profit and reparation for
injury but also is designed to discourage wrongful conduct”).

Under the Copyright Act, an infringer is liable for damages for each of the original works
infringed. 17 U.S.C. 8§ 504(c)(1). To determine the number of violations, the court need only
total the number of separate, individual works which were the subject of the defendants
infringing activities. Plaintiff observed that at least 6 Selected Works (those registered with the
Registrar of Copyrights) were being infringed by Defendants at the time the original Complaint
was filed, in addition to thousands of other unregistered works subject to enforcement under the
Berne Convention and U.S. law. In addition to Defendants observation of at least 6 of the
Selected Works, Plaintiff also observed that the vast majority of the artists and Works offered to
the public by Defendants are artists who have exclusive contracts with the Companies, and
whose Works are exclusively licensed to EGI. See Wong Decl., 8.

Defendants have had every opportunity to appear before this Court and offer evidence

that fewer works were actually infringed. They have deliberately refused to do so and have
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forfeit that right to rebut the allegations contained in the Complaint, now deemed proven through
the notation of a default.

In light of Defendants willful and extensive infringement of Plaintiff’'s copyright
interests, and in an effort to deter smilar establishments as intended by the Act, Plaintiff requests
that the Court award the maximum of $150,000 for each work that Plaintiff has proven. Beyond
guestion, Plaintiff has established that at least 6 of the Selected Works, registered with the
Copyright Office, have been willfully infringed. At the very least, Plaintiff should be awarded
$150,000 for each of these 6 Works, totaling $900,000 in statutory damages. We believe that the
Court could conclude that all fourteen (14) of the Selected Works have been infringed and that
gtatutory damages in the amount of $2,100,000 (14 separate works X $150,000) could be
justified. Courtsin this circuit have recently awarded the maximum statutory amount in similar
cases where Defendants engaged in willful and continued patterns of copyright infringement. See
U2 v. Lai Ying I, 2005 WL 1231545, at *7 (S.D.N.Y. May 25, 2005) (awarding $150,000 per
infringed title for 49 titles for atotal of $7,350,000 in statutory damages). Courtsin this district
have held similarly. In the recently decided case, Entral Group International, LLC v. K B 28, et
al., Case No: 05-CV-1652, Judge |. Leo Glasser awarded this plaintiff $150,000 for each of the
registered works claimed infringed in the complaint.

An award of the maximum amount of statutory damages per Work proven to have been
infringed in this case is both warranted and necessary. Such an award would not only
compensate the copyright owner whose works have been infringed by Defendants egregious
behavior, but would also fulfill the other key objective of the Copyright Act — the deterrence of
future infringement on the part of these and other infringers. An award of the maximum award

per Work in this case isthe best deterrent.
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Finally, public policy strongly favors an award of the maximum statutory damages. The
United States ahs been engaged in an ongoing effort to obtain cooperation of the government and
courts of the Peoples Republic of China in the enforcement of copyright interests. While there
have recently been reports of some progressin this area, there remains a serious concern that the
copyright interests of U.S. citizens and corporations are being routinely violated, and that
enforcement is less than effective.

In the present case, we are attempting to enforce the copyright interests of Chinese
Companies who have entrusted their licensng program to a U.S. entity. Those Chinese
copyright interests are being grosdy and flagrantly violated by U.S. karaoke clubs who believe
that they can act with impunity because Chinais far away, and no one will attempt to enforce, or
that the penalties upon enforcement will be worth the risk. Vigorous enforcement by the U.S.
courts of treaty-established copyright obligationsisin the public interest, both in upholding U.S.
law, but also in establishing a commitment to a reciprocal enforcement of the rights of the
citizens of our treaty partners, just as we wish them to enforce our citizens rights. If we lead,
China may follow.

In any event, Plaintiff respectfully requests that the Court award the maximum permitted
by law, the greater of the estimated actual damages of $770,000 or statutory damages in the
amount of $2.1 million, but in any event, no less than the maximum statutory damages available
for each of the 6 incontrovertible instances of infringement in the amount of $900,000.

C. ATTORNEYSFEESAND COSTS
Section 505 of the Copyright Act gives the Court explicit authority to grant the recovery

of full costs and reasonable attorney’s fees to the prevailing party. 17 U.S.C. § 505. As the
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prevailing party in this action, Plaintiff is undoubtedly entitled to the attorney’s fees it has
incurred in this action.

Coudert has represented EGI on a number of matters over the past few years. On several
occasions since the inception of this particular matter, Plaintiff asked Coudert to keep separate
and distinct records concerning the fees and costs attributable to this specific case. Despite these
requests, Coudert did not do so. See Chai Decl.,  37. Since the announcement of Coudert’s
dissolution, Plaintiff has once again asked Coudert to provide him with a breakdown of the fees
and costs incurred for this particular matter. Coudert has failed to provide any such accounting
and has not indicated when, or even if, such an accounting could ever be provided. See Chai
Decl., 1 38.

When Plaintiff originally engaged Coudert to commence actions of this type, an agreed-
upon fixed fee for preparation of complaints was set. The first complaint was to be charged at
$13,000 and subsequent complaints at $8,500. This matter was filed subsequent to another
action. Consequently, the fees charged by Coudert for the complaint in this action are deemed to
be in the amount of $8,500. See Chai Decl., § 39. The additional time spent on preparing the
default judgment and supporting papers by Coudert attorneys are conservatively estimated to be
approximately five (5) hours. To the best of Mr. Chai’ s knowledge, Plaintiff was being charged
approximately $350 per hour by Coudert for such services, for a total of $1,750. As best as can
be determined, the attorneys fees incurred for the Coudert representation in this matter total
$10,250. See Chai Decl., 140-41.

Since Alston & Bird has taken over this representation, EGI has incurred $5,921.30 in
fees to date, and will incur and additional estimated $7,000.00 in fees in implementing the

proposed Judgment. A breakdown of those fees is provided in the declaration of Robert E.
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Hanlon, lead counsel on this matter for A& B, submitted concurrently. See Chai Decl., § 42; See
also Hanlon Decl., 1 14.

Paintiff istherefore entitled to be awarded a total of $23,171.30 for attorneys’ feesin this
action. In addition, Plaintiff is entitled to be awarded $520 in costs as provided under the Rules
and as set forth in Bill of Costs attached as Exhibit C to declaration of Robert E. Hanlon. See
also Hanlon Decl., 1 15.

D. THISCOURT SHOULD TREAT THISASAN EXCEPTIONAL CASE

Defendants conduct has been egregious and intentional. As highlighted above,
Defendants have not only willfully refused to the Cease and Desist Letter, but have also failed to
appear and defend in this action and have continued to infringe Plaintiff’s mark.

It is well established that, an award of attorney fees for violating the Trademark Act is
appropriate both for “exceptional cases under § 1117(a) and for willful violations under §
1117(b).” Sara Lee Corp. v. Bags of New York, Inc., 36 F.Supp.2d 161, 171 (S.D.N.Y. 1999).
The sort of misconduct that supports an attorney’s fees award includes “not only willful
infringement, but also willful defiance and protraction of judicial processes attempting to stop
theillegalities” Id.

In this case, Defendants have willfully and blatantly infringed and have completely
disregarded the authority of this Court by failing to even appear in this action. Therefore,
Plaintiffs respectfully request that the Court treat this as an exceptional case. Assuch, attorneys
fees and costs, as enumerated above, should be awarded to Plaintiff.

VII. CONCLUSION
For the foregoing reasons, the Court should enter EGI’s substitute Proposed Default

Judgment and Permanent Injunction, granting EGI a permanent injunction enjoining Defendants
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from infringing the Works, granting EGI’'s request for impoundment and forfeiture of all
physical copies and any equipment capable of copying, containing, playing or displaying the
Works in the Defendants possession, as well as granting EGI and award of damages, attorneys

fees and costs as enumerated above.

Dated: New York, New Y ork
February 28, 2006

Respectfully submitted,

/S/Robert E. Hanlon
Robert E. Hanlon (RH-8794)
Sarah C. Hda (SH-1030)
ALSTON & BIRD LLP
90 Park Avenue
New York, New York 10016
(212) 210-9400
Attorneys for Plaintiff Entral Group
International, LLC

On the papers:
Brook A. Clark
(admitted in Georgia and Kentucky)
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