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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

ARISTA RECORDS LLC; ATLANTIC
RECORDING CORPORATION; BMG
MUSIC; CAPITOL RECORDS, INC.;
ELEKTRA ENTERTAINMENT GROUP
INC.; INTERSCOPE RECORDS; LAFACE
RECORDS LLC; MOTOWN RECORD
COMPANY, L.P.; PRIORITY RECORDS
LLC; SONY BMG MUSIC
ENTERTAINMENT; UMG RECORDINGS,
INC.; VIRGIN RECORDS AMERICA, INC,;
and WARNER BROS. RECORDS INC,,

06 Civ. 05936 (KMW)
ECF CASE

Plaintiffs,
V.

LIME WIRE LLC; LIME GROUP LLC;
MARK GORTON; GREG BILDSON; and
M.IG. LIME WIRE FAMILY LIMITED
PARTNERSHIP,

Defendants.

T i T T T .

DECLARATION OF ANTHONY M. LENDEZ, CPA, CFE, CFF
IN SUPPORT OF DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION FREEZING DEFENDANTS’ ASSETS

Anthony M. Lendez, CPA, CFE, CFF being duly sworn, deposes and states as follows:
Background and Scope
1. 1 am a partner of BDO Consulting, a division of BDO Seidman LLP (“BDO™). {am a
Certified Public Accountant and Certified Fraud Examiner and also have the designation of

Certified in Financial Forensics. 1 have over 30 years of experience in accounting and
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auditing. [ have worked as an Audit Manager for KPMG LLP where | was responsible for
performing audits of companies in various industries, including companies registered with
the U.S. Securities and Exchange Commission (“SEC”). | have also worked as a Technical
Manager for the SEC Practice Section of the American Institute of Certified Public
Accountants where 1 investigated alleged audit failures involving national and local public
accounting firms. At BDO, 1 direct the Financial Reporting Disputes and Investigations
practice, which encompasses securities litigation, accountants’ professional liability, and
corporate internal investigations. 1 assist companies with matters involving alleged financial
statement fraud and management fraud. 1 also assist counsel in evaluating audit, accounting,
and financial reporting issues and in preparing for trial. 1 have been invoived in various high
profile securities litigation matters and investigations, including but not limited to the Enron,
New Century, Fannie Mae and AOL Time Wamer matters. Specifically on AOL Time
Warner, I served as the accounting advisor to the Independent Examiner, who was retained
by AOL Time Warner pursuant to a Consent Order between the company and the SEC to
investigate the company’s accounting for online advertising revenue to determine whether the
company’s accounting practices complied with U.S. generally accepted accounting principles
(“GAAP”). Prior to joining BDO Consulting, [ was a member of BDO’s National Assurance
Department, where [ assisted in the development of the Firm’s audit and accounting guidance
and related training materials, and responded to technical inquiries involving the application

of audit, accounting, financial reporting, and Firm policy matters.
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2, I was retained by Defendants and Defendants’ counsel to quantify the profits' of the
software business of Lime Wire LLC (“Lime Wire”) from its inception in August 2000
through present.” In addition, I was asked to quantify funds disbursed from Lime Wire to
Mark Gorton (“Gorton™) as well as to entities that he founded and/or in which he has or had
an ownership interest (referred to herein as “related entities’™), from August 4, 2003 through
present’ (the “relevant period”). This quantification included disbursements such as
distributions, compensation, and other payments. 1 also performed data analysis of the cash
disbursement activity reports of Lime Wire, Lime Group LLC (*Lime Group”), and M.1.G.
Lime Wire Family Limited Partnership (“Lime Wi.re FLP”) to evaluate whether there was any
evidence suggesting a possible dissipation of assets.’” Other BDO professionals, whom
worked under my supervision and direction, have assisted me in this matter.

3. Based on discussions with the company and a review of the relevant documents, I gained
an understanding of the corporate structures of Lime Wire, Lime Group, and Lime Wire FLP
as well as Gorton, his family members, and his related entities. T also independently

conducted my own investigative due diligence to corroborate my understanding of the above.

' The term “profits” referred to herein is defined as net income as reflected in Lime Wire LLC’s accounting records.
* At the time T conducted my analyses, the most recent financial data available for Lime Wire was through the month
ended April 30, 2010,

* The term “related entities” referred {o herein was defined by counsel. As discussed further below, 1 conducted
independent research to confirm the related entity information provided by counsel.

“ The cash disbursement activity reports for Lime Wire were provided through May 31, 2010 whereas the reports for
M.J.G. Lime Wire FLP and Lime Group LLC were provided through June 4, 2010 and June 3, 2010, respectively.
Theretore, the date range for cash disbursements varies slightly.

® The term “dissipation of assets” was defined by counsel as the intentional moving or concealment of assets in an
atterpt to hide, protect or otherwise shield them from potential judgment creditors,
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Specifically, | performed public records research to identify and confirm the existence of

Gorton’s related entities beyond the related entities provided by counsel.

Quantification of Profits Related to Lime Wire’s Software Business

4.

To quantify the profits of the software business of Lime Wire, [ obtained the monthly
financial statements for Lime Wire from the company.® [ verified the mathematical accuracy
of the financial statements. In addition, I verified the completeness of the financial
statements by reperforming the exporting process from Lime Wire’s general ledger
accounting system on a test basis and by agreeing the consolidated revenue and profit
amounts to the respective year’s income tax return.  Based on my understanding of Lime
Wire's business and my experience with the high technology and software industries, I
reviewed the various income statement line items to identify the revenue and expenses related
to the software business. Because Lime Wire’s financial statements included financial
information relating to LimeWire Store, a separate business unit from Lime Wire’s software
business, I made certain adjustments to exclude the revenue and expenses related to this non-
software-related business unit. To deduct LimeWire Store’s financial information from Lime
Wire’s financial statements, [ obtained an allocation schedule from the company, comprising

the revenue and expenses for LimeWire Store, and analyzed it for reasonableness. I also

® The consolidated financial statements were obtained for Lime Wire LLC (the parent), which included the financial
statements for the individual subsidiaries, Lime Wire and Lime Engine. Lime Engine, which is no longer
operational, was a start-up company that was developing a entertainment-focused search advertising engine and was
unrelated to Lime Wire's software business. Therefore, my quantification of profits related to the software business
was based solely on the Lime Wire subsidiary’s financial statemenis.
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gained an understanding of the company’s methodology for preparing the allocation schedule.
This allocation schedule consisted of a line-by-line analysis of the income statement line
items that wére allocated between the software business and LimeWire Store. Expenses were
allocated based on employee headcount and/or the nature of the expense incurred. Once the
LimeWire Store revenue and expenses were deducted from Lime Wire’s financial statements,
I analyzed the revenue and expenses related specifically to the software business, calculated
the profits for the relevant period and summarized the profits by year.

5. Based on my calculations, total profits for Lime Wire’s software business were
$62,995,481 from its inception in August 2000 through April 30, 2010. Had LimeWire
Store’s revenue and expenses been considered in my calculations, total profits for Lime Wire
would have been $48,754,935 (as originally reported in the Lime Wire subsidiary’s financial
statements).” A summary of Lime Wire's software business-related profits by vear is
referenced as Exhibit A of this declaration.

Quantification of Funds Disbursed from Lime Wire to Mark Gorton or Related Entities

6. To quantify funds disbursed to Gorton and his related entities, I obtained the cash
disbursements activity reports for the financial institution accounts of Lime Wire, Lime
Group and Lime Wire FLP. These reports included distributions, svstem generated checks,

manual checks, automated clearing house (“ACH”) payments, and wire transfers for the

7 Total profits on a consolidated basis for Lime Wire {including the whoily owned subsidiary, Lime Engine) were
$47.202,832,
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relevant period. I was advised by the company that the financial institution accounts and the
related cash disbursement activity included in the data analysis were a complete and accurate
listing of all financial institution accounts of Lime Wire, Lime Group and Lime Wire FLP. |
verified the completeness of the cash disbursement activity reports by reviewing a sample of
the bank reconciliations and agreeing the cash balances to the respective bank statements and
balance sheets. In addition, the cash balances per Lime Wire’s consolidated balance sheets
were agreed to the respective year’s income tax return.

7. To perform my analysis, queries® were developed to identify funds disbursed from Lime
Wire to Gorton personally, as well as to his related entities. To capture both “‘direct”
disbursements from Lime Wire to Gorton, as well as “indirect” disbursements to Gorton
through Lime Group or Lime Wire FLP, | analyzed disbursements not only from Lime Wire
to Gorton, but also disbursements from Lime Group and Lime Wire FLP to Gorton. To avoid
double-counting, | allocated disbursements from Lime Group and Lime Wire FLP to Gorton
based on the percentage of incoming funds Lime Group and Lime Wire FLP received from
Lime Wire during the relevant year.” For example, assume that in 2005, Lime Wire
disbursed $100,000 to Lime Group and Lime Group disbursed $80,000 to Gorton. Also
aésume that, in 2005, total incoming funds for Lime Group were $200,000. In this example,

Lime Wire was the source of 50% of Lime Group’s funds in 2005 ($100,000 / $200,000).

* The term “queries” referred fo herein is defined as searches of certain criteria in a relational database to obtain lists
of records that match the search criteria and operations to count items and sum amounts.
* Lime Group and Lime Wire FLP received funds from sources other than Lime Wire.
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Therefore, in my analysis of disbursements, { would estimate that 50% of any disbursements
from Lime Group during 2005 would be derived from Lime Wire funds, As a result, $40,000
of Lime Group’s $80,000 in disbursements in 2005 to Gorton would be calculated as related
to Lime Wire. The remaining $60,000 of the $100,000 disbursed from Lime Wire to Lime
Group in 2005 would be classified as a disbursement to Lime Group. The main point is that,
in quantifying disbursements from Lime Wire to Gorton in 20035, it would be inappropriate to
simply add the disbursements from Lime Wire to Lime Group of $100,000 to the
disbursements from Lime Group to Gorton of $80,000’because doing so would double-count
the same funds: once when the funds are disbursed from Lime Wire, and then again when the
funds are disbursed from Lime Group.

8. Using the methodology described above, I calculated the gross amount of funds disbursed
from Lime Wire to Gorton personally of $14,945,453" from August 4, 2003 to present. The
gross amount of funds disbursed from Lime Wire to Gorton’s related entities, including
entities in which Gorton has any ownership interest whatsoever, totaled $21,836,541 from
August 4, 2003 to present.'' This includes total amounts disbursed to these entities without
regard to Gorton’s percentage ownership in the related entity.’* Of the gross amounts

disbursed to Gorton and his related entities, 88% of the disbursements constituted

" This amount is comprised of $14,906,762 in disbursements from Lime Group and Lime Wire FLP and $38,691 in
compensation paid to Gorton from Lime Group’s payroli provider through June 15, 2019,

" Entities with total disbursements of less than $1,000 over the entire relevant period were considered de minimis
and, therefore, ] excluded them from my quantification.

¥ Gorton’s ownership interests in these entities ranged from approximately 23% to approximately 48%.
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distributions of profits in the normal ordinary course (see below for my analysis of investor
distributions). As discussed in the paragraph below, the remaining disbursements (totaling
$4,403,178 over approximately seven years) constituted disbursements for normal expenses
incurred by Lime Wire in the ordinary course of business.
9. After performing the foregoing gross calculations, I adjusted my quantification of funds
 disbursed from Lime Wire to Gorton and his related entities to: (a) account for funds
disbursed from Lime Group'’ and Lime Wire FLP to Lime Wire and (b) deduct funds that
were normal ordinary course business expenses. These adjustments reduced the gross
amount of funds disbursed from Lime Wire to Gorton and his related entities. After these
adjustments, the tfotal net amount of funds disbursed from Lime Wire to Gorton and his
related entities, including entities in which Gorton has any ownership interest whatsoever,
was $31,697,520. Specifically, $14,945,453 was disbursed to Gorton (as discussed above),
$13,601,754 was disbursed to Lime Wire FLP (in which Gorton has a 48% ownership
interest), and $3,150,313 was disbursed to Lime Group (in which Gorton has a 48%
ownership interest). After taking into consideration Gorton’s ownership interest in Lime
Wire FLP and Lime Group, the allocated proportion of total net funds effectively disbursed to
Gorton was $22,986,445. My calculations described in paragraphs 8 and 9 are refére.nced as

FExhibit B of this declaration.

" While not reflected in the quantification of funds disbursed from Lime Group to Lime Wire, which only includes
disbursements made from August 4, 2003 forward, between September 2000 and October 2001 Lime Group made
capital contributions to Lime Wire totaling $1,380,000.
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Analysis of Cash Disbursement Activity Reports

10.

11

I performed additional data analysis on the cash disbursement activity reports of Lime
Wire, Lime Group, and Lime Wire FLP to evaluate whether there was any evidence of
possible dissipation of assets. Specifically, 1 analyzed historical trends in the cash
disbursements by developing queries to identify changes in disbursement patterns, unusual
payments to vendors or related parties, or irregular disbursement amounts for the relevant
period. The cash disbursements analyses included, but were not limited to, summarizing and
reviewing disbursements by payee by month and vear as well as analyzing the commentary in
the “memo” (l.e., description) field in the cash disbursement activity reports. In addition, I
compared vendor addresses to Gorton’s address history as established from the investigative
due diligence procedures I performed (described above) to identify any additional related
entities in which Gorton may have an interest. In performing my analyses, I considered
common patterns and characteristics typically found suggesting a possible dissipation of
assets (e.g., unusual payments to family members or related entities, abnormal payments of
personal expenses, unpaid loans, unnecessary and/or excessive purchases of assets, amounts
in even dollars). 1 selected certain specific disbursements for further investigation and
analyzed the supporting documentation.

Based on my analyses, I conclude that disbursements made from Lime Wire, Lime Group
and Lime Wire FLP appear to be related to distributions of profits and normal business

expenses incurred in the ordinary course of business. No entities were identified with vendor
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addresses that were the same as those related to Gorton, and no unusual payments to Gorton’s
family members or other entities or individuals were identified. Moreover, it appears that
disbursements from Lime Wire, Lime Group, and Lime Wire FLP to Gorton and his related
entities significantly decreased from 2007 to present. Thus, I have seen no evidence to
indicate the possible dissipation of assets.

I also analyzed historical trends of the distributions made to investors of Lime Wire.
Specifically, I compared the changes in Lime Wire’s consolidated profits to the changes in
Lime Wire’s distributions of profits over the relevant period. Due to certain lags in the
timing of the distributions relative to the respective period’s profits, I utilized a two-year
moving average to smooth out any short-term fluctuations and identify longer-term trends.
To illustrate, the average amount of profits for years 2002 and 2003 were compared to the
average amount of distributions to investors for years 2002 and 2003. 1 then calculated the
increase/decrease in Lime Wire’s consolidated average profits and distributions for cach two-
year period and compared the respective percentage increase/decrease to the averages for the
prior two-year period.

For the periods that included 2006, I adjusted the 2006 consolidated profits to exclude a
one-time expense of $3,196,394 incurred in December 2006 related to the cancellation of

certain company stock options.' Adjustment of this one-time expense was necessary to

" Neither Gorton or any of his relatives were Lime Wire stock option holders. Therefore, they did not participate in
or benefit from the cancellation offer,



make Lime Wire’s consolidated profits and distributions for 2006 consistent with other years
because distributions were made to investors throughout 2006 before the decision was made
to offer Lime Wire’s stock option holders the opportunity to cancel their stock options and
receive cash consideration in lieu of the stock options.
options had a significant impact on the fourth quarter 2006 consolidated profits and, thus,
caused a significant aberration in my data analysis. As a result, I adjusted Lime Wire’s 2006

consolidated profits as originally reported from $10,449,827 to $13,646,221.
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The cancellation of these stock

14, A summary of the comparisons | made reflecting the foregoing 2006 one-time adjustment
follows:
Average Average Investor
Two-Year [Profits for Two Yo Distributions for Yo
Period Years Change Two Years Change
2002 & 2003 | § 1,051,406 $ 919,750
2003 & 2004 | § 2,340,309 123%1 $ 1,947,125 112%
2004 & 2005 | §  7,183983 207%1 § 5,695,375 193%
2005 & 2006 | $ 12,191,994 70%1 $ 9,126,750 60%
2006 & 2007 | § 14,630,707 20%1 $ 11,567,625 27%
2007 & 2008 | $ 10,595,293 -28% § 7,711,750 -33%
15, Based on my analysis, the distributions made to investors were substantially consistent

with the consolidated profits of Lime Wire. As illustrated in the table above, in four of the
five comparative periods, the increase (decrease) in distributions made to investors was less

(more) than the increase (decrease) in consolidated profits.

For the 2006 and 2007
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comparative period, the increase in distributions was fairly in line with the increase in
consolidated profits.

16,  Based on my analysis of the individual distributions to Lime Wire investors, I did not
identify any disproportionate distributions to Gorfon or his related entities or individuals
during the relevant time period. The amounts distributed to each Lime Wire investor were
substantially consistent with each investor’s respective ownership interest. Furthermore, no
distributions were made to Gorton or his related entities (or to any other investors, including
Gorton’s relatives) after February 2008.° In fact, Lime Wire FLP actually made an
additional capital contribution to Lime Wire of $616,250 in January 2009,

17.  In summary, based on the results of the work performed, 1 have not identified any
changes in disbursement patterns, unusual payments to vendors or related parties, irregular
disbursement amounts, or other evidence that would be indicative of the possible dissipation
of assets.

I declare under penalty of perjury that the foregoing is true and correct. Executed this

7h
45? 9 day of June 2010 in New York, New York.

¥ The February 2008 distribution, which approximated $2,051,750, was the only distribution made subsequent to
November 2007,
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Loss: LimatWire Store Red ncome 5 - k3 - 5 - 3 - 4§ - $ - 5 - S {1.761,658) 3 {5,816, 110} 5 {5,355,R81) 3 1,207,087} 5 114,240,546}
et Income - Software Business S I2B5.812). 5 (1,252,898 § 1,052.394 3 14958417 % 3830203 $ 20,23V IR6 3 10,448,877 5 17 376850 5 18,633,162 B 7,823,718 5 1,580,335 5 62,995 481
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Exhibit B

frista Records [LC etal. v, Uime Wire LiCotal,

31,2000

Summary of Disbursements from Lice Wirg LLC to Mark Gorton & Related Entiti

Footnote

[5Y)

23

waries stightiy.

{1,768,109)

3] Theve related entities include 277 Tower Reaity LLG, Lime Brokerage Holdings LLC, Lime Labs 1LC, and Lime 1abs indiz Pvi tid.

a1

i5} As these dishursements

{10,510881% $

idtishursements in arriving at totsl net disbursements.

{ faes and Al

1 The smounts mchuged reareseat m
tdeducied.

16} iAs those dishursemants were made 1o related entities for expenses incurred in the normal course of Lime Wire u(?"s business [e.g., rent, sliocated éxpenseﬁ related 1o eng

services, m

it fees), these » pense: wera deduried fram totat

wre mate payable to Lime Wire (LG, they were exclutded from my analysis of disbursements 1o Mark Gomtan or his related entities (above), Hawever, these ampunis were added back {i.e., reducing totat dishursements) as they represent
funds returned to Lime Wirs LLC 2nd thus were netted against the total dishursements to properly reflect the net amount dishursed from Lime Wire 110,

charged by Lirme Group 1€ 10 Lime Wire tiC. Distributions of profits disbursed from Lime Wire LLC to Lime firoup 1T were appropriately excluded from fhis agjustment antd were thus not :

2003 2004 2003 006 2007 2008 2008 2058 Total
s ged]: § 13,586,345} & aorn s D esanaliE (234, 840] s "
Wire Family Limited Partnership ) : -E (2,353, [1697325) 5 : .
iCther Related Entit [69,128); & (206,9%2] (205,402} § (57301711 % (598,500 5 244,622} § (382,624]: § {2,251, 706}
P i o {543,128 § (2,792,135) § (7,674,224] $ {13,013,352} 5 {3,031,445} § {459,45%) ¢ (213,229} § [35,743,303)
(RDIUSTMENTS: ; ) ; .
: ‘Ameunts Paid to Mark Gorton fram {allacated based on inmmi}\g fupds):
Hime Growg LLC :
{51 Fayments to Mark Gorton LT Tiazsoon s 4900150 5 S
“tB}iPercentoge of incaming Funds na Lime Graup LLC for tme Wire LUT turing 16 year e ‘ :
69.69% 49.40% 52.57%; 28.07%! 2.09% ]
@ o Bayments 10 Mark Gortor derived from Lime Wire LLE 045814 1OEAERY . & 2576175 1 5 B a73s366
e T S AR .
" {n]Bayments 10 Mark Gorton ST - is 9,452,280
: Pereentage of incoming Funds into Lime Wire FLP from time Wire {10 during the year 0.00% 0.00% 99.98% 100.00% 96.04%
ﬁ;} I Payments to Mark Gerron derived from UmaWire 1€ " H - s S : 352,199 | i s o anaviams
) Totpl to Mark Gortan m— CHOLER S 11,054,862] ¢ 12,576,373 & 3 19,452,195 3,713,197]1 § 114,806,762)
T R L TR - T -
. REEGEIEIN T {67030 5 ety tnow) 5
: Percentage of incoming Funds inta Lime Group LLC Wire LLC during the year 69 EE)",G.E 49.45% 52.57%¢ 10.64%; 28.37%; 43.17% 9.09%
e Tx [ifiCompensation 1o Mark Garton derived from Lime Wir T 19.068) 3 {7,256) § {B:263) & 7770 % (5,118} § (4,255}1 § (2,016) % {38,691)
‘Fands Paid to Lime Wire 117 ! R
] Dl lumesroup st L s s i mpdn, & Empn 6438
B ) {é} 16 tme Wire Farily Limitedl artnership B o 1098 s 516,250 5 515,350
731 % 1,766 $ 000§ B G642 15 576,057 | § 681,295
Noemal Ordinary fourst Business Expenses” } ; . ; S S
L3 e sroup ! nof L2 ERLENS 195,210 kS L . 2155472
. {g}'ome: Halated Entitics” 6928 1 3 205892 8 194,230 1% 574007 | 5 s 162,524 1% 2,251,706
63,128 § 265,509 | § 505,434 | % 1,366,227 1 § 1,243,320 1§ 459,453 | § 213,829 1 § 4,403,178
" ADJLSTED SUMMARY OF DISBURSEMENTS FROMUMEWRE L 7 : T ! N
pACy Foup il {275,458} & (L471,433) & 11,366,061] § g FETI B9407 6 P
""" ) BT TTTE 13,45%,000), & CEsmaasny e g i gEEls T dlerse s -
(1326007 ¢ (061317 < T@ERETE S s $ T Tpaaasyis T ois s 1337)E %
______ S L [ S is L% - 18 - s - -
489,068 3 (2,333,150)_§ {7,401,498] § {8,505,827) § {13,657,2431 § (L768,738) § Graga € BT 5 (31,687,520)
{SBURSEMENT ALLOCATION BASED ON MARK GORTON'
‘ercentage Dwned/allocated T 2 e : ;
B89 TLire Group LiC ’ {iw adey 8 1796, 1921 & fgss way. § ooy 28708 {8 g 51,350)
A'JG. Lime Wire Eamily |imtte B e (L656,480) 5 OSEEEST 8T 3 BECEERE S 16,528 843)
{Markgonen 113,600 § (106161711 8 (2,584,427)1 S (2457517} § aresatnis T o) s aEnis {12,945,453)
{293,825 5 . . s _(8,895,526) § (3,750,769} & 323,491 §° 1937} § [22,986,445)

Dedlaration of Anthoay M. Lendes dated June 29, 2010
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