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EXPERT REPORT OF DR. RICHARD WATERMAN 

I. INTRODUCTION 

A. Professional BackgrouIid 

1. I am an Adjunct Associate Professor of Statistics at The Wharton 

School at the University ofPertnsylvania, and the President and Co-Founder of Analytic 

Business Services, Inc., a consultancy focused on providing expert advice and opinions in 

the field of statistical analysis. I received my Ph.D. in Statistics from the Pennsylvania 

State University in -1993. I have substantial experience designing and reviewing 

sampling protocols for various large organizations, such as the United States Postal 

Service, for whom I designed and analyzed a national multi-stage sample for the 

estimation: of operational characteristics~ . I have also designed sampling protocols 

. involving other filesharing technologies, specifically BitTorrent. I also have substantial 

experience in designing sampling protocols in the private sector, and have developed 

market research studies for numerous large corporate clients, which typically involve 

issues relating to sampling. Further details of my professional history, including a list of 

publications I have authored ~g the last ten y~ can be found on the resume 

attached hereto as Exhibit A. I have served as an expert witness in Columbia Pictures 

Industries. Inc .. et a1. v. Gary Fung. 06-CV -05578. I am presently serving as an expert 

witness in Arista Records LLC. et a1. v. Usenet.com, Inc., 07-CV-08822. 

B. Assignment 

1. I have been retained by plaintiffs, through Cravath, Swaine & 
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Moore LLP, to provide expert analysis and opinions in the matter of Arista Records LLC, 

et al. v. Lime Wire LLC, 06 Civ. 05936.'. 

2. I have been asked to develop a protocol to determine the 

authorization status of files being offered for download to Lime Wire users and the 

frequency of download requests for those files. 

3. . The dooumentsthat I have sPecifically reviewed or considered in 

forming the opinions expressed herein are listed in Exhibit B. I may supplement my 

analyses and opinions if new information becomes available in conjunction with my 

ongoing research on the, issues involved in this case. I may also develop charts or other 

'. visual aids 10 illustrate my testimony. ' 

4. I am being compensated for my work in connection with this 

engagement at my standard rates of $450 per hour of testimony and $3 SO per hour for all 

other activities. My support analysts are being compensated at a rate of$150 per hour. 

ll. CONCLUSIONS 

1. I estimate that 92.7% of the files available for download through 

the Lime Wire client are riot authorized· for free distribution on peer-to-peer networks. 

(43.6% of the available files are owned by one of the four major record companies (EMI 

Music North America, Sony BMG Music Entertainment, Universal Music Group or 

Warner Music Group Corp., collectively, the "Record Companies") and are not 

authorized for free distribution on peer-to-peer networks, and 49.0% of the available files 

I The sampling protocols, estimation techniques,' and margin of error calculation used in my work can all be 
found in the canonical reference by William G. Cochran, Sampling Techniques (3rd ed., 1977). 
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are highly likely to be owned by another entity that has not authorized them for free 

distribution on peer-to-:peer networks.) In addition, 3.2% of'the available files are 

authorized (or highly likely to be authorized) for free distribution on peer-to-peer 
. '. . " .. 

networks. The identity or authorization status of 4.2% of the available files is 

unknowable. 

2. I also estimate that 98.8% of the download requests for authorized 

or unauthorized files to-LimeWire clients are for unauthorized files. 1.2% of the 

download requests for unauthorized or authorized files to Lime Wire clients are for 

authorized files. 

ID. DESCRIPTION OF PROTOCOL· 

1; I designed a three;.phase study to determine the authorization status 

of (a) the files being offered for download to Lime Wire users and (b) the download 

requests for those files. First, a Master Hash Library of file hashes (the "Master 

Library") was created. Second, using this Master Library, files were randomly selected 

;: for download and subsequent ~alysis~ Third, the files downloaded and analyzed were 

made available for searching, and user requests for these files were logged. 

A. Creati~n of the Master Hash Library 

1. The Master Library was created using the Lime Wire Basic Client 

version 4.12.11 (the "Client"). During Client installation, the team implementing the 

protocol selected "English" as the language and declined the Client's request to scan the 

hard drive for files. The Client was configured to display all possible columns of 

information in the search-result lists, not to share files during and after download, and to 
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proceed with the downloading of files without regard to any dialogue boxes about 

licenses. The Client's default settings with respect to the number of simultaneous 

downloads (eight) was not changed. The searches were conducted with the Client's 

default filters in place. If a client became inoperative for any reason during the execution 

of the protocol, the Client was restarted and the protocol continued. 

2. The protocol was implemented ,in Los Angeles, CA; Detroit, MI; 

Little Rock, AR; Col\nnbus, Oil and N~w York, NY. 

3.' The Client was 'directed to initiate a search request using the 

"What's New" function with the default settings enabled. The "What's New" search was 

'allowed to run for 90 seconds. 

4. ' One file was randomly selected from the files returned by the 

"What's New" search, with each result weighted by its source count. A "browse hosf' 

command was issued on the selected ,result. The "browse host" command was allowed to 

run for 90 seconds before another file was selected. 

-5. If the host responded to the "browse host" request, an inventory of 

all data received in response to the "browse host" request, including hashes, was 

collected from the host. A hash was recorded by selecting a file, right clicking on it and 

selecting the "copy magnet link to clipboard" option. This process was repeated until 

hashes were collected for each of the files returned in response to the "browse host" 

request. Data from the clipbOard was then stored to create the Master Library. If the 

"copy magnet link to clip1?<>ard" option was not available for any reason, then the 

"Lookup File with Bi{:ti" option was used to obtain the hash value for the file. No actual 
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files were downloaded at this point in the study. The tab displaying the results of the 

"browse host" request was then closed. 

6. The file selection and hash collection process was repeated nine 

more times on each "What's New" results list, such that ten "browse host" requests were 

issued for each "What's New" search. 

7. After each "What's New" query, the Client was disconnected from 

its UltraPeers and then reconnected to a.different set ofUltraPeers. Software controls 

prevented any ~f tb.e Clients fr?m co.~ectin$ to the same UltraPeer more than once. 

8. After reconnecting to a different set ofUltraPeers, the Client was 

directed to initiate a new "What's New" search request. The process described in 

Paragraphs 4 and.5 was ·then repeated. In all, the process was repeated continuously for 

one week, creating a Master Library of 7,691,324 file hashes. 

9. Duplicate file hashes that were captured from the same IP address 

were then removed from the inventory, leaving 6,908,689 file hashes. 

B. Selection and Acquisi~on of the Sample for Anaiysis 

1. Each hash in the Master Library was assigned an integer. 

2. I generated a list of 10,000 uniform random numbers, with a value 

ranging anywhere from '1 to 6,908,689. Those random numbers were used to select 

hashes from the Master Library with the correspOnding assigned integer value. This 

selection method ensured that each entry in the Master Library was equally likely to be 

chosen. 
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3. Using multiple ~stances of the Client, the randomly-selected 

hashes (as magnet links) were used to download the associated files from the network. If 

a download request timed out and could not be downloaded in ten attempts, the file was 

deemed undownloadable and replaced with the next hash from the randomly-generated 

. list from the Master Library .. Each ~ce of the Client attempted to download eight 

files at anyone time. 

4. . The downloaded files were scanned for viruses using A VG Anti-

Virus Professional Edition. Files containing viruses were removed. Files that appeared 

to contain child pornography were also removed .from the set. 

5. The fIrst 1,800 files appearing in this set were analyzed by Eric 

German and his team to determine their identity and authorization status . 

. C. ·The User Reques~ Study 

1. Using the Client, the team implementing the protocol made the 

files analyzed in Phase III of the study available for download for a period of one week. 

2. User requests to download the fIles were logged. No fIles were 

. transferred to llSers.·· Multiple requestS for the same file from the same IP address were 

excluded from the results. 

3. . User requests were then analyzed to determine the percentage of 

requests for unauthorized files. 



IV. . RESULTS AND CONCLUSIONS 

1. I relied upon the classifications of Mr. German and his team. 

Mr. German's declaratio~is attached as Exhibit C. Mr. German and his team's analysis 

showed that of the 1,800 files analyzed,.774 were confmned to be infringing by their 

Record Company owner; 870were determined t~ be highly likely infringing; 38 were 

determined to be highly likely noninfringing; 18 were determined to be part of the 

Lime Wire client itself; 17 were determined to be spam or spoofs; and 9 were determined 

to be pornographic. Mr. German aDd his team also reported that the status of74 files 

could 'not be ,deteniUned either because the file could not be identified or its authorization 

status could not be determined. 

2. Leaving aside the 26 files determined to be spamlspoof or 

pornography, 43.6% (774 files) of the available files were'confirmed to be infringing by 

, ',their Record Companyown~rs. 49.0% (870 files) of the available flies were determined 

to be highly likely infringing. 3.2% (56 files) of the available files were determined to be 

highly likely noninfringing (including files containing parts of the LimeWire client). The 

identity or authorization status of 4.2% (74 files) of the available files could not be 

determined. ' 

3. Thus, based on the number of files in the sample confirmed by 

their Record Company owners as unauthorized and the number of files determined to be 

highly likely infringing, and not considering the files determined to be spam/spoof or 

pornography~ I estimate that 92.7% of the files made available for download to LimeWire 

clients are either not authorized or highly likely not to be authorized for free distribution 
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on peer-to-peer networks. In addition, I estimate that 3.2% of the available files are 

authorized or highly likely to be authorized for free-distribution on peer-to-peer 

networks. The identity or authprization status of 4.2% of the available files is 

unknowable. The margin of error for this estimate is +1- 1.2% at 95% confidence. This 

represents a very high level of precision .. 

4. The above reported percentages are concordant with similar studies 

I have designed to analyze file sharing activity on a peer-to-peer network. This high level 

of concordance, in my opinion, lends additional credence to the validity of this study and 

its results. 

5. Of the 1,625 download requests, 1,606 were for confirmed or 

highly likely infringing files, and 19 were for highly likely noninfringing files (including 

files containing parts. of the LimeWire client). Therefore, I further estimate that 98.8% of 

the download requests for authorized or unauthorized files to Lime Wire clients were for . . 
..... > • 

unauthorized files. 1.2% of the download requests for authorized or unauthorized files to 

Lime Wire clients were for authorized files. The margin of error for this estimate is +/-

0.5% at 95% confidence,which.a1so represents a very high level of precision. 
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6. The protocol described above and adhered to, in my opinion, 

yielded files that are representative of both the files available to LimeWire clients as well 

as the frequency of requests for such files. Therefore, I am able to conclude that the vast 

majority of file transfers executed by the LimeWire client are for infringing files. 

. April 17, 2008 

Dr. Richard Waterman 
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Curriculum Vitae 
Richard Waterman 

School Address: 
Department of Statistics 
The Wharton School 
University of Pennsylvania 
400 Jon M. Huntsman Hall 
3730 Walnut Street 
Philadelphia, PA 19104-6340 
Tel: (215)-898-8222 
Fax: (215)-898-1280 
Email: waterman@wharton.upenn.edu 

Degrees 

Ph.D. Statistics (1993). 

Business Address: 
Analytic Business Services, Inc., 
1266 Old Ford Road 
Huntingdon Valley, PA 19006 
Tel: Office, (215) 576--8447 
Fax: (215) 261-6081 
Email: Richard_Waterman@AnaBus.com 

Pennsylvania State University, University Park, PA. 
Advisor: Bruce Lindsay 

M.Sc. Environmental Resource Management (1988). 
Salford University, Salford, England. 

B.Sc. Mathematics with Statistics (1986). 
Bristol University, Bristol, England. 

Experience 

Academic appointments 

Adjunct Associate Professor, July 2000 to present. 
Department of Statistics, The Wharton School, University of Pennsylva­
nia.. 

Visiting Professor, 2002, 2003, 2005-2008. 
Indian School of Business, Hyderabad, India. 

Assistant Professor, July 1993 - June 2000. 
Department of Statistics, The Wharton School, University of Pennsylva­
nia. 

Teaching 

Statistics Instructor, June 1990 - June 1993. 
Department of Statistics, PSU. 
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Consulting and other employment 

President and Founder, Analytic Business Services, Inc. May 2000 - present. 

Statistical Consultant, Survey design, implementation and analysIs, Decem-
ber 1999 - March 2000. Philadelphia Auto Show, Philadelphia, PA. 

Advisory Board Member, Internet course delivery, December 1999. Uni­
versity Access, Los Angeles, CA. 

Statistical Consultant, Costing methodology review, December 1999 - June 
2000. PSE&G, Newark, NJ. 

Statistical Consultant, Database marketing and advertising ROI, Septem­
ber 1999 - March 2000. Hoffman La Roche, Nutley, NJ. 

Statistical Consultant, Operations analysis, August 1999 - January 2000. 
City of Philadelphia, Philadelphia, PA. 

Statistical Consultant, Medical liability, November 1998 - February 1999. 
Litvin, Blumberg, Matusow & Young, Philadelphia, PA. 

Statistical Consultant, Survey Design, USPS National Conversion Rate 
Study, February 1998 - September 1998. A. T. Kearney Inc., Washington, 
D.C. . 

Statistical Consultant, Survey Evaluation, USPS Data Quality Study, 
July 1997 - April 1999. A. T. Kearney Inc., Washington, D.C. 

Statistical Consultant - focus: environment and ecology, August 1991 -
May 1993. Statistical Consulting Center, PSU. 

Graduate Intern, June 1991 - August 1991. Center for Statistical Ecology 
and Environmental Statistics, Department of Statistics, PSU. 

Consultant Coordinator, January 1989 - June 1989. World Bank, Harare, 
Zimbabwe. 

Environmental Statistician, February 1988 - June 1988. UNICEF, Harare, 
Zimbabwe. 

Research Assistant, August 1987 - January 1988. UNDP, Harare, Zim­
babwe. 

Assistant Statistician, May 1987 - August 1987. Department of Employ­
ment, London, England. 

Undergraduate Statistician, July 1985 - August 1985. Office of Population, 
Censuses and Surveys, London, England 
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Honors and awards 

1996, 1997,2008. Teaching award; Miller-Sherrerd MBA Core Teaching Award. 
For outstanding teaching in the MBA core. 

1997, 1998, 2000, 2006, 2007. Teaching award; Graduate Division Excellence 
in Teaching Award. 

1999. Business Week online edition. Wharton's 5 most popular professors. 

1997. Teaching award; Helen Kardon Moss Anvil Award. The highest award in 
the graduate division. Recognizes exceptional teaching effort and ability. 

1995, 1996. Teaching award; MBA Core Curriculum Cluster Award. 

1995. NSF Travel grant to Aussois, France. 

1993. NSF Travel grant to Columbia, SC. 

1991. Vollmer-Kleckner Scholarship in Science; Pennsylvania State University. 
For outstanding performance in the Ph.D. candidacy exams. 

Grants 

2002-2005. Principal Investigator, NIH/SBIR Phase I/Phase II Fast Track 
award for software development for the "Design of Comparative Observa­
tional Studies" . 

1998. Johnson and Johnson Medical. 

1997. Wharton Award for Globalization of Research and Teaching. 

1997. University of Pennsylvania Research Foundation. 

1994-1996. National Science Foundation. 

1994. University of Pennsylvania Research Foundation. 

1994. University of Pennsylvania Research Foundation. 

Professional meetings (invited talks) 

2007. Conference on Postal and Delivery Economics. Semmering, Austria. 
Title: Trade-Offs in product costing - the statistical impact of costpool 
formation decisions. 

1999. ASA Joint Meetings. Baltimore, MD. Title: Simulation modeling for 
cost estimation. 

1999. Current Directions in Postal Reform. Sintra, Portugal. Title: Simula­
tion models for estimating the precision and sensitivity of cost estimates. 
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1997. Workshop on Symbolic Computation, MOlltreal, Canada. 
Title: Tools for linking Symbolic, Numerical and Statistical Computing 
Environments. 

1995. International Biometrics Society, ENAR. Birmingham, Alabama. 
Title: Likelihood Corrections and Nuisance Parameters. 

1994. International Conference on Statistics to Commemorate the 100th 
Anniversary of Jerzy Neyman's Birthday, Jachranka, Poland. 
Title: Neyman-Scott Problems and Projective Scores. 

1992. IMS Special Topics Meeting, State College. 
Title: An Approximate Conditional Approach to Poisson Regression Mod­
els with Heterogeneity: 

Invited talks at other institutions 

2006. Department of Statistics, Wharton School, University of Pennsylvania. 

1999. U.S. Congress. Congressional briefing on Data Quality within the U.S. 
Postal Service. 

1997. Pennsylvania State University, Department of Statistics. 

1996. University of Michigan, Department of Biostatistics. 

1995. Lankenau Hospital, Department of Surgery. 

1994. Educational Testing Services. 

1993. Columbia University, Department of Statistics. 

1993. Johns Hopkins University, Department of Biostatistics, Baltimore. 

Contributed talks and posters 

2006. McGuckin M, Waterman R, Shubin A. Increasing and Sustaining 
Hand Hygiene Compliance: A Multicenter Collaborative. Institute for 
Healthcare Improvement storyboard presentation. Atlanta, June 2006 

2006. McGuckin M, Waterman R, Shubin A. Consumer Attitudes About 
Healthcare-Acquired Infection Rates and Hand Hygiene Practices. Society 
for Healthcare Epidemiology of America (SHEA) Chicago, March 2006 

2003. McGuckin M, Waterman R, Brooks J, Cherry G, Porten L, Hurley 
S, Kerstein M. Validation of Venous Leg Ulcer Guidelines in the United 
States and United Kingdom, Dept of Rehab. Medicine, Annual Research 
Day, Philadelphia, PA 2003. 

1999. McGuckin M, Waterman R, Cherry G, Brooks J, Kerstein M. Evalua.­
tion of Venous Leg Ulcer Guideline in US and UK. Presented at-The 14th 
Annual Clinical Symposium in Wound Care. Denver, CO. 
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1997. (With Vivian Seltzer). American Psychological Association, Chicago, n. 
1997. (With Maryanne McGuckin et.al). 7th Annual Meeting of the Society 

for Healthcare Epidemiology of America, St Louis, Mo. 

1996. 11th International Conference on Statistical Modelling, Orvieto, Italy. 

1996. Symposium on Estimating Functions, Athens, Ga. 

1995. International Workshop on Mixture Models, Aussois, France. 

1994. 9th International Conference on Statistical Modelling, Exeter, Eng-
land. 

1994. IMS meeting, Chapel Hill, NC. 

Publications 

Refereed Journals and Books 

Rubin, D.R., and Waterman, R.P. (2006), "Estimating the causal effects of 
marketing interventions using the propensity score methodology", Statis­
tical Science, Vol. 21, No.2, 206-222. 

Haihong L., Lindsay, B.G., and Waterman, R.P. (2003), "Efficiency in Ney­
mann Scott type problems under rectangular array asymptotics," Journal 
of the Royal Statistical Society, Series B. 65(1 ):191-208. 

Allison P., and Waterman, R.P. (2002), "Problems with fixed effects negative 
binomial regression models," Sociological Methodology. 

McGuckin, M., R. Waterman, et al. (2002). "Validation of venous leg ulcer 
guidelines in the United States and United Kingdom." Am J Surg 183(2): 
132-137. 

McGuckin, M., Waterman, R., et.al. (2001), "Evaluation of a patient-empowering 
hand hygiene programme in the UK" , Journal of Hospital Infection, 48(3):222-
227. 

McGuckin, M., Waterman, R., et.al. (1999), "Patient education model for 
increasing handwashing compliance" , American Journal of Infection Con­
tro~ 27(4):309-314. 

Foster, D. P., Stine, R. A., and Waterman, R.P. (1998), "Business Analysis 
using Regression", Springer Verlag, New York. 

Foster, D. P., Stine, R. A., and Waterman, R.P. (1998), "Basic Business Statis­
tics", Springer Verlag, New York. 

Seltzer, V., and Waterman R.P. (1996), " A cross-national study of adolescent 
peer concordance on issues of the future." Journal of Adolescent Research, 
11,461-82. 
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Waterman, RP., and Lindsay, B.G. (1996), " The accuracy of projected score 
methods in approximating conditional scores." Biometrika, 83, 1-13. 

Waterman, RP. and Lindsay, B,G. (1996), "A simple and accurate method for 
approximate conditional inference in generalized linear models." Journal 
of the Royal Statistical Society, Series B, 58, 177-88. 

Patil, G.P., Taillie,C., and Waterman, RP. (1991), "Small-sample Behaviour of 
Rao's Efficient Scores Test for the Two-sample Gamma Problem." Journal 
of Quantitative Economics, 7, 221-230. 

Kaltenthaler, E., Waterman, RP., and Cross, P. (1991), "Faecal Indicator Bac­
teria on the Hands and the Effectiveness of Hand-washing in Zimbabwe." 
Journal of 1Topical Medicine and Hygiene, 94,358-363. 

Book chapters, proceedings and technical reports 

Robinson, A., Waterman, RP. and Rawnsley, D. (2008), "Trad~offs In Prod­
uct Costing - The Statistical Impact of Costpool Formation Decisions". 
Proceedings of the 15th Conference on Delivery and Postal Economics. 
Editors Crew, M.A. and Kleindorfer, P.R. 

Linx. Data Quality Study. United States Postal.Service. Technical Reports 2 
and 3, Statistical Analysis and Simulation Analysis. (1999) 

Waterman, R.P., Rubin, D.R., Gelman, A. and Thomas, N. (1999), "Resource 
Allocation through Simulation Modeling of Complicated Systems Using 
Information from Multiple Complex Surveys: Rate Setting in the Postal 
Service.". Current Directions in Postal Reform. Editors Crew, M.A and 
Kleindorfer, P.R. KAP, Boston 

Lindsay, B.G., and Waterman.R.P.(1999) "Second order information loss due 
to nuisance parameters". Asymptotics, Nonparametrics, and Time Series. 
Editor S. Ghosh. Marcel Dekker. 

Waterman, R.P., Lindsay, B.G., and TenHave,T. (1996), "A latent regression 
model for heterogeneous data.," Proceedings of the 11th International 
Conference on Statistical Modelling, Orvieto, Italy. 

Waterman, R.P., and Lindsay, B.G. (1994), "Approximate conditional infer­
ence using projected score functions, with examples.," Proceedings of the 
9th International Conference on Statistical Modelling, Exeter, England. 

Waterman, R.P., and Lindsay, B.G. (1994), "Projected score methods: Asymp­
toties and Neyman-Scott problems," Technical Report, Likelihood Center, 
Pennsylvania State University, University Park, PA. 

Lindsay, B.G., and Waterman, R.P. (1991), "Extending Godambe's Method in 
Nuisance Parameter Problems," In Proceedings of a Symposium in Honour 
of Professor V.P. Godambe, University of Waterloo, Waterloo, Ontario, 
Canada. 
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Patil, G.P., Taillie, C., and Waterman, R.P. (1990), "Small-sample Behavior 
of Several Test Criteria for the Two-sample Gamma Problem," Technical 
Report 90-0904, Center for Statistical Ecology and Environmental Statis­
tics, Department of Statistics, Penru''Ylvania State University, University 
Park, PA. 

Itesearch interests 

Causal inference in marketing research 

Statistical issues in postal rate making 

Likelihood methods 

Professional activities 

Invited Session Organizer for the Joint Statistical Meetings, Baltimore. Au­
gust 1999. Session title: "Blending Statistics and Economics to Estimate 
Marginal Cost in a Large Multiproduct Firm - A Case Study From the 
U.S. Postal Service". 

Invited Session Organizer for IMSjWNAR meeting, San Diego. June 1998. 
Session title: "Likelihood methods" . 

Reviewer for Journal of the American Statistical Association, The Annals of 
Statistics, Journal of Computational Graphics and Statistics, Journal of 
Educational and Behavioral Statistics 

Thesis 

Title: A theory of projective scores, including approximations to conditional 
scores. 

Committee: Dr. B.G. Lindsay (Chair), Dr. C.C. Clogg, Dr. C.R. Rao, 
Dr. W.L. Harkness, Dr. D. Fong. 

April, 2008 
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Exhibit B 
Documents Considered 

1. Complaint, Arista v. Lime Wire LLC, August 4,2006. 

2. Answer and Counterclaims, Arista v. Lime Wire LLC, September 25, 2006. 

3. Redacted First Amended Complaint, Arista v. Lime Wire LLC, July 26,2007. ' 

4. Corrected First Amended Answer to Plaintiffs' First Amended Complaint and 
Restated First Amended Counterclaims, Arista v. Lime Wire LLC, September 4, 
2007. 

5. Defendant MJ.O. Lime Wire Family Limited Partnership's Answer to Plaintiffs' 
First Amended Complaint, Arista v. Lime Wire LLC, September 28,2007. 

6. LW Basic, including version 4.12.11. 

7. MOM v. Grokster, 545 U.S. 913 (2005). 

8. MOM v. Grokster, 454 F. Supp. 2d 966 (2006)., 

9. Brief for Respondents, MOM v. Grokster, 2005. 

10. Appellee Grokster, Ltd.'s Brief, MOM v. Orokster, 2003. 

11. Declaration of Dr. Olkin, MOM v. Orokster, May 1,2006. 

12. Declaration of Charles J. Hausman, MGM v. Grokster, May 1,2006. 

13. Declaration of Eric J. German, April 17, 2008. 

14. Classification spreadsheet. 

15. William G. Cochran, Sampling Techniques (3rd ed., 1977). 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

ARISTA RECORDS LLC; ATLANTIC 
RECORDING CORPORATION; BMG MUSIC; 
CAPITOL RECORDS, INC.; ELEKTRA 
ENTERTAINMENT GROUP INC.; 
INTERSCOPE RECORDS; LAF ACE RECORDS 
LLC; MOTOWN RECORD COMPANY, L.P.; 
PRIORITY RECORDS LLC; SONY BMG 
MUSIC ENTERTAINMENT; UMG 
RECORDINGS, INC.; VIRGIN RECORDS 
AMERICA, INC.; and WARNER BROS. 
RECORDS INC., ECF CASE 06 Civ. 05936 (GEL) 

Plaintiff, 

v. 

LIME WIRE LLC; LIME GROUP LLC; MARK 
GORTON; GREG BILDSON; and MJ.G. LIME 
WIRE FAMILY LIMITED PARTNERSHIP, 

Defendants. 

DECLARATION OF ERIC J. GERMAN 

I, Eric J. German, declare: 

I. INTRODUCTION 

ProCessional Background 

1. I am, through my Professional Corporation, a partner in the law firm of 

Mitchell Silberberg & Knupp LLP. I am a member of the Bars ofthe States of New York 

and California. My practice focuses primarily on entertainment, copyright, and 

trademark law. I have personal knowledge of the following facts and, if called and sworn 

as a witness, could competently testify thereto. 



2. Since 1999, I have served as counsel for major record companies and 

other content owners. This work has included assessments of claims arising under the 

Copyright Act. 

Overview and Summary of Analysis 

3. I have been asked by the Plaintiffs in the above-captioned action to 

perform and manage an investigation and analysis regarding the types of files being 

offered for download to Lime Wire users and the character of download requests for those 

files. To perform this analysis, Dr. Richard Waterman designed a protocol to collect a 

random ·sample of files through the LimeWire client (the "Making Available Study") and 

subsequently make available a random subset of those files for searching (the "Demand 

Study"). 

4. Making Available Study: Of the 1,800 files I was asked to classify, 1,644 

of them were either confirmed to be infringing by their owners or determined to be highly 

likely infringing. Only 56 of the files were determined to be highly likely noninfringing 

or to be a part of the LimeWire client. See RC00004274 - RC00008841 and UMG­

LW00942820 - UMG-LW00942875. 

5. Demand Study: Of the 1,625 requests for the 1,700 files that I classified 

as confirmed infringing, highly likely infringing, noninfringing, or a part of Lime Wire, 

1,606 were for a confirmed infringing or highly likely infringing file. Only 19 of these 

requests were for a noninfringing file or a part of LimeWire. See Exhibit A (spreadsheet 

listing the number of requests for each file considered). 
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ll. DESCRIPTION OF ANALYSIS 

6. I coordinated an analysis to determine the character of the files collected 

using the LimeWire client in accord with Dr. Waterman's protocol. Based on that 

analysis, I provided the classifications for the purposes ofthe Demand Study. 

The Making Available Study 

7. After certain illegal and/or malicious content and duplicate files captured 

from the same user had been removed, my team and I began the process of reviewing the 

first 1,800 files in the dataset collected using the LimeWire client and randomized in 

accord with Dr. Waterman's protocol. See RC00008842. 

8. Under my supervision, my team and I reviewed the files and attempted to 

identify them and to determine the ownership, copyright and authorization status for each 

file. 

9. First, under my supervision, each file in the database was scanned by 

RepliCheck, a copyright identification service created by Audible Magic. RepliCheck 

checked each file against a database of audio fingerprints of sound recordings. Upon 

identification of a sound recording, RepliCheck reported the song title, performing artist 

and releasing label information. Under my supervision, my team verified these results. 

10. Files that could not be identified by RepliCheck were further analyzed 

manually to determine the identity of the file and its owner. 

11. Identified files that were confirmed by one of the Record Companies I to 

be owned or exclusively distributed in the United States by them or by one of their 

1 The Record Companies are EM! Music North America, SONY BMG MUSIC 
ENTERTAINMENT, Universal Music Group, and Warner Music Group Corp. 
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respective affiliates and not authorized for free distribution through Lime Wire were 

classified as "Confirmed Infringing." 

12. With regard to identified files owned by entities other than Record 

Companies, further investigation was done to determine whether they were authorized for 

free distribution. 

13. After a thorough investigation and analysis, each of the 1,800 files was 

assigned one of the following categories: 

• "Confirmed infringing," meaning that the file was confirmed by a 
Record Company not to be authorized for free distribution; 

• "Highly Likely infringing," meaning that it was highly likely that 
the file was not authorized for free distribution; 

• "Highly Likely noninfringing," meaning that it was highly likely 
that the file was in the public domain or authorized for free 
distribution; 

• "Unknowable," meaning that the file could not be identified or its 
authorization status col!1d not fairly be determined; 

• "Spam/Spoof," meaning that the file appeared to have been 
deliberately labeled so as to mislead users to believe it contained 
particular content, when it did not in fact contain that content but, 
instead, (i) served another commercial purpose (spam); or (ii) had 
characteristics indicative of having been made available for 
download through Lime Wire by a company engaged in anti-piracy 
operations (spoof); 

• "Pornography," meaning that the file was plainly pornographic; or 

• "Parts of LimeWire," meaning that the file was a component of the 
Lime Wire client itself. 

14. After the files were classified, files in the spam/spoof and pornography 

categories were removed from the sample. This left 1,774 files. 

15. As a result ofthe above analysis, we determined that 1,644 (or 92.7%) of 

the files were either confirmed infringing or highly likely infringing. 774 files (or 43.6%) 
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" 

were confirmed infringing by the Record Companies, and an additional 870 files 

(or 49.0%) were highly likely infringing. 

16. Only 56 (or 3.2%) of the 1,774 files obtained through the LimeWire client 

appear to consist of public domain material, material authorized for free distribution, or 

part of the LimeWire client. 18 of those files are part of the LimeWire client. 

17. As for the remaining 74 files, we were unable to determine the identity of 

the file and/or its authorization status. These unknowable files constitute 4.2% of 

the 1,774. 

The Demand Study 

18. Our analysis revealed that 1,606 (or 98.8%) of the download requests were 

for confirmed or highly likely infringing files. Of these, 1,082 requests (or 66.6%) were 

for files confirmed to be infringing by the Record Companies. 524 requests (or 32.2%) 

were for highly likely infringing files. Only 19 (or 1.2%) of the download requests were 

for highly likely noninfringing files. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on April 17, 2008 
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Common - The Questions ft. Mos Def.mp3 
Trey Songz w-Jay-Z - Only You.mp3 
Kanye West - Impossible (Ft. TWista, Keyshia Cole & BJ).mp3 
DMX - Slippin.mp3 
Mimms - This Is Why 1m Hot (DIRTY).mp3 
South Park - 602 - Jared Has Aides.rm 
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Echo And The Bunnymen - Seven Seas.mp3 
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