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ARAM A. SI NNREI CH, PH. D.

UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF NEW YORK

ARI STA RECORDS LLC; ATLANTIC

RECORDI NG CORPORATI ON; ARI STA MUSI C, Civil Action No.
fka BMG MUSI C; CAPI TOL RECORDS, | NC.; 06 CV 5936( KMW ( DF)
ELEKTRA ENTERTAI NMENT GROUP | NC.

| NTERSCOPE RECORDS; LAFACE RECORDS LLC

MOTOWN RECORD COMPANY, L.P.; PRIORITY

RECORDS LLC; SONY MUSI C ENTERTAI NMENT

fka SONY BMG MUSI C ENTERTAI NMENT; UMG

RECORDI NGS, | NC.; VI RGI N RECORDS

AMERI CA, I NC.; and WARNER BROS.

RECORDS | NC.

Plaintiffs,

VsS.

LI ME GROUP LLC; LIME WRE LLC; MARK
GORTON; GREG BI LDSON; and M J. G
LIME WRE FAM LY LI M TED PARTNERSHI P,

Def endants.

CONTAI NS CONFI DENTI AL PORTI ONS

February 11, 2011
9 a.m

Vi deot aped deposition of ARAM A.
SI NNREI CH, Ph.D., pursuant to subpoena, at the
of fices of Cowan Liebowitz & Latman, 1133 Avenue
of the Americas, New York, New York, before
Nancy Mahoney, a Certified Court Reporter
Regi stered Professional Reporter, Certified
Li veNot e Reporter, and Notary Public within and
for the States of New York and New Jersey.
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ARAM A. SI NNREI CH, PH. D.

A. | can't tell you the exact number.
There are several courses in which politica
economy was a met hodol ogy.

Q. So political economy, you're
saying, is a methodol ogy?

A. Yes. It's a framework for
understanding the relationship between
institutions and other social elements.

Q. Okay. Do you think that -- so
you've taken several courses in which politica
economy was a met hodol ogy. Did you take any
course in which political econony was the sole
focus of that course?

A. No.

Q. Have you taken any course ever in
whi ch economi cs was the sole focus of that
course”?

A. I don't believe so.

Q. Do you consider yourself qualified
as an econom st?

A. No.

Q. Okay. And you don't have a degree

in statistics, correct?

A. No, although statistical

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law
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ARAM A. SI NNREI CH, PH. D.

Those are -- in the past were very
difficult to quantify to any degree that would
all ow you to make statistical analyses because
they would rely on the subjective anal yses of
musi col ogi sts.

Today we have very interesting new
software that can actually provide much more
mat hemati cal detail on the subject and thus,
believe, will allow me to make a much more
statistically valid and detailed analysis of the
question than has been performed in the past.

Q. Okay. So tell me again why the
musi col ogi cal properties of songs that are being
of fered by the record | abels has anything to do

with the effect of file sharing or LimeWre on

| osses that the industry has sustained.
MR. OLLER: Obj ect -- object to
form
You can answer.
A. Well, | would say two things: One,
the scope of nmy report is a little broader than

the way that you just positioned it. So | would
say that it's nore relevant to the broad scope

of my report. But even within the narrow

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.
constraints of your question, | would say that
the consumer mar ket place behaves according to
the range of options that's available to it.
And better understandi ng what the market pl ace
| ooks Iike froma consumer's vantage point gives
me, as a researcher, a better understanding of
how the different actors in the marketpl ace
influence its dynam cs.

MS. YOUNG: Can | have my question
read back again, please.
(Record read.)
Q. Do you have anything else you want

to add to your answer?

| don't think so.
Q. Okay. You're -- you said you're
also -- oh, I"'msorry -- at an academ c
conference, you presented a network anal ysis of

the structure of payol a.

A. That's correct.
Q. Okay. What was your anal ysis?
A. My finding was that, ironically,

t he payola | aws and other regul ations that
prohi bited the exchange of money and ot her

consi derations for access to airtime produced

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.

A. That's correct.

Q. Okay. Real |y quick, just to hit
some of the points in your CV and then we can
get more into the substance of the report.

A. Okay.

Q. So you're now teaching at Rutgers
and you're an associate professor there -- an
assi stant professor, |'m sorry.

Are you -- are you tenured?

A. No.

Q. Are you on the tenure track?

A. Yes.

Q. Radar Research, you currently are
invol ved with Radar Research as a consultant?

A. And a co-owner, yes.

Q. Okay. And what percent of your
time is devoted to Radar versus teaching?

A. Well, obviously depends on the
mont h, but on the whole, about 20 percent is
Radar and 80 percent is my academ ¢ worKk.

Q. And this would be, say, over the
course of a year?

Yes.
Q. Okay. And what percent of inconme

1-800-325-3376

Merrill Corporation - New York
www.merrillcorp.com/law
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ARAM A. SI NNREI CH, PH. D.

No.

Q. Okay. Okay. Turn to Page 12. You
of fer the opinion -- and this is in the heading
at Roman numeral 1l -- "Plaintiffs' |osses
cannot be substantially attributed to LimeWre,"

right?
Yes.
Q. Has Li meW re caused any decline in
record | abel -- record | abel sales?
A. I -- | couldn't attest to the fact
that it has, no.

Q. Why not ?

A. Well, the -- the -- first of all, |
haven't performed any research specifically
dedicated to LimeWre's market effects. This
is -- this report is all meta analysis of -- of
a range of research.

Second of all, the -- as | discuss
in the report, you know, there are a great many
credi ble research publications suggesting that

the role of file sharing in general is to

i mprove the market for recorded music. Although
there's other research that says -- has contrary
findings.

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.
contributed to record | abel revenues by virtue
of a range of industry beneficial effects that I
outline in the report.

Q. Okay. Let me ask a perhaps
di fferent question.

I's it your opinion that LimeWre
has had a net positive effect on total revenues
for the record | abel s?

A. Yes.

Q. And show me where in your report
you say that.

A. If you ook under Roman numer al
11, capital B, small Roman numeral 1, | talk

about the direct industry benefits of file

shari ng.

Q. What page is that?

A. It begins on Page 27.

Q. Okay. Well, this is titled Sharing
Can Hel p Sal es, Revenues and Profits, right?

A. That's true.
Q. Where does it say sharing through
LimeWre did help sales, revenues and profits?
MR. OLLER: Object to the form

A. The -- the first paragraph says,

1-800-325-3376

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.
"Al t hough file sharing has presented strategic
and econom c challenges to the music industry,
it has also delivered significant benefits, both
hel ping traditional record sales and opening new
avenues for econom c exploitation."

Q. Okay. So where in the report do
you say that LimeWre had a net positive effect
on total record | abel revenues?

A. The report doesn't say that and |

can't conclude that conclusively, that LimeWre

itself had -- you asked me whether it was ny
opi ni on.

My opinion is that it has, as
LimeWre's representative of file sharing more

broadly.
Q. Okay. But you cannot offer a
conclusion that LimeWre has had a net positive

effect on record | abel revenues?
MR. OLLER: Object to the form
A. I don't have any data specifically
demonstrating the LimeWre's market effects.
only have information about file sharing more
broadly.

So it's my opinion, based on the

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.
fact that LimeWre's representative of a great
deal of file sharing behaviors and technol ogi es,
that what is true of file sharing in general is
true of LimeWre specifically, but | cannot
conclusively demonstrate that.

Q. Can you conclusively demonstrate
that file sharing has had a net positive effect
on record | abel revenues?

A. No, | can't. But, as | say in ny
report, there is a bulk of credible research,
some of it authored by me and some of it
aut hored by others, that concludes that that's
the case.

Q. What do you mean by bulk? Do you
mean that a majority, do you mean some, what do

you mean?

A. A majority of what?

Q. You say there's a bulk of credible
research.

A. Yes.

Q. Does that mean that the majority of
credi ble research comes out on the side that you

have come out on or does it mean that some group

has?

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.
of the overall market effects of file sharing on
recorded music.

Q. Okay. And the ones that you picked
to highlight in your report are the ones that
have found some sort of positive correlation
bet ween file sharing --

A. That's correct.

Q. -- and music sales, correct?

Did you list all of the studies
you're aware of that have reached a concl usion
that file sharing has some sort of positive
effect on record sales or revenue?

A. Al'l the -- all the -- yes.

Q. Okay. Have you read each of these
studi es yoursel f?

A. Yes.

Q. Have you considered the underlying

data on which each study relied?

A. No.

Q. And are the studies that you cite
here the nmost recent version of -- of the
studi es?

A. To my knowl edge, yes. I think

Ober hol zer has published nore recently, but it's

1-800-325-3376

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.
not a different version of the same study, to ny
knowl edge.

Q. Okay. So your understanding is
that the nore recent publication of Oberholzer
that you're aware of doesn't relate to the study
you cite in your report?

A. " m not exactly certain what the
conclusion of the nmost recent Oberhol zer study
is.

Q. Okay. Would it be important to you
to know if any of the authors you cite have
altered their conclusions since the publications
you're citing here?

A. Only insofar as they -- that
alteration represents a different analysis of
the same dat a.

If, for instance, an author found
one effect in 2004 and a different effect in
2008, that wouldn't discredit the 2004 finding.
It would just update it.

Q. But if the authors were | ooking at
the very data that was the subject of the
publication you listed --

A. Yes.

1-800-325-3376
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ARAM A. SI NNREI CH, PH. D.
Q. -- and altered their concl usion,
woul d that be i mportant for you to know?
A. Yes, of course it woul d.
Q. Are the studies that you cite in

here all published?

A. Yes, but in different formats.
They're not all journal articles, for
instance - -

Q. Are --

A. -- but they're all publicly
avail abl e.

Q. Are you citing the published
version of all of the studies that you reference
in Pages 28 through 30 of your report?

A. No. 62 and 63 footnotes, |
actually cite the articles about the reports

rather than the reports.

Q. Why did you do that?

A. While we were | ooking for
citations, | could not find the originals of
those reports.

Q. Have you read the originals of
those reports?

A. I don't remember whether |'ve read

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.

those two reports or not. | -- | believe that |
read the Moya report, but | can't be certain.

Q. Ot her than the footnotes you
poi nted out, are you citing the published

version of the studies that you referenced at
Pages 28 through 30 of your report?

A. | believe so, yes.

Q. Do you believe you're qualified to
assess the validity or reliability of the
statistical methodol ogies that were applied in
these studies?

A. Well, it depends on the individua
study, but to the extent that it falls within
the range of statistical methodol ogi es we
di scussed before, yes.

Q. Did you do anything to assess the
validity or reliability of the statistical
met hodol ogi es that these studies empl oyed?

A. Ot her than reading the -- the
research and deci di ng whet her or not it was --
| ooked relevant to me and -- and | ooked Iike it
was performed in a methodologically sound way,
no.

Q. Well, do you have an opinion as to

Merrill Corporation - New York
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ARAM A. SI NNREI CH, PH. D.
whet her these -- these studies were performed in
a met hodol ogically sound way?

A. I would not have included themif |
didn't believe that they were.

Q. Were you famliar with all of the
statistical methodol ogies that were used in al
of these studies?

A. No. Some of them involved compl ex
econom ¢ anal yses that are beyond the scope of
my expertise.

Q. Tell me which ones.

A. Off the top of my head, | don't
remember which ones. Some of them are more
survey-based, some of them are nmore theoretical.

For instance, the Gopal one, |

believe, was more theoretical, possibly Peitz

and Wael broeck, but | would have to | ook at the
studies to -- to render a nore conclusive
opi ni on.

Q. Is it fair to say, though, that at
| east some of these studies used statistical

met hodol ogi es that you are not qualified to
assess the reliability or validity of?

A. Yes.

1-800-325-3376
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Q. What about the studies that used
survey met hodol ogi es, do you feel qualified to
assess the validity or reliability of those
met hodol ogi es?

A. Yes.

Q. And what about the econom c
anal yses offered in these studies, do you feel
qualified to assess the validity or reliability
of that anal ysis?

A. Well, it depends on the study, but
in some cases, Yyes.

Q. And in some cases, ho?

A. Yes, correct. |In some cases, yes,
and in some cases, no.

Q. Okay. And do you purport to offer
an opinion about the relative merits of any of
these studies?

A. Not beyond the fact that | thought

they merited inclusion in the report.

Q. Well, what qualified for meriting
inclusion in your report?

A. Well, when you're a research
professional, you can -- you develop a sense of
whet her individual pieces of research are -- are
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written in a -- using methodol ogi es that are
supportable, written by people who understand
what they're doing and what they're talking
about and published in venues that -- that have
reputations for methodol ogical rigor.

Q. Okay. So one criterion is what
publication?

A. Yep.

Q. You said another -- another

criteria would be who the author is?

A. Yes.

Q. Okay. And can you el aborate on
that ?

A. Well, authors who are either in

academ c positions or who work for known private
research firms are part of institutions that

have certain standards that | end them a halo

of -- of, you know, confidence.
Q. And by academ c positions, are you
tal ki ng about people who are professors and --

A. Professors or post-doctoral
researchers or people who have the oversight and
the reputation of the departments that they're

affiliated with, yes.
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A. Soci ol ogi cal Quarterly,
I nternati onal Journal of Communication, Journal
of Communi cation, American Quarterly. Maybe t wo

or three others.

I mean, what happens is typically
you'll just get a request via email or |ess
often by phone from a journal saying, we have an

article that falls within your bailiw ck, we'd

like you to take a look at it and do some peer
revi ew.

So, off the top of my head, those
are the journals I can think of -- oh, also
University of Massachusetts Press, which was the

publ i sher of my book. | peer reviewed anot her

book manuscript for them But there are

probably two or three others that | didn't name.
Q. Okay. Okay. So you acknowl edge

that there are studies that have come out the

ot her way, finding that there's a negative or

neutral effect of file sharing on music sales,

correct?
A. Yes.
Q. Okay. How many studies are you

aware of that find a negative effect of file

1-800-325-3376
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sharing on nusic sales or revenues?

A. Somewhere on the order of ten, you
know, on par with the ones that | cited in terms
of the general, you know, site of -- l|ocation of
publication or position of -- of the authors.

Q. And have you read all those
studi es?

A. No.

Q. Why not ?

A. |'"ve had imted time, and my role,
as | understand it, in preparing this report was
to say whether there was credi ble evidence that

file sharing had beneficial market effects.

Q. So you didn't take the time to
exam ne the evidence on the other side?

A. I'm - -

MR. OLLER: Object to the form

A. I"'mwilling to accept that there is
credi bl e evidence on the other side, and so |
did not take the time to exam ne it.

Q. You say, "lIt's neither my role nor
my intention to dispute these findings," at
Page 30.

What findings are you referring to

1-800-325-3376
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Q. Did you personally, in preparing
this report, set out to analyze empirically the
effect that these different factors have?

No.

Q. Okay. Did you, in preparing this
report, attenmpt to quantify the magnitude of the
effect of these factors?

No.

Q. Okay. Do you have any idea
quantitatively what effect each of these factors
had in, as you say, contributing to declining
musi ¢ sal es and revenues?

MR. OLLER: Object to the form

A. It would be difficult, for reasons
that we've already discussed, to discretely
attri bute a percentage of the effect to any

single given factor because there are many

interaction effects between the factors.

For instance, the recession
influences the market for brick and mortar
retail, and so on and so forth.

Q. Well, did you attempt to quantify
the effect of the factors in combination on

declining music sales and revenues?

1-800-325-3376
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A. No.
Q. Okay. And | want to go through

each of these factors a little bit more and talk

about -- talk about them
Al'l right. Changi ng Consumer
Psychol ogy and Mar ket Expectations. You say

that -- this is on Page 14 toward the bottom --
"Digital music provided nmusic fans with an
unprecedent ed degree of choice over their

consunption habits, control over their nmusic
| istening experiences, volume of content to

choose from and portability in their music

listening venues," correct?
A. Correct.
Q. Shoul dn't that make digital music

more, and not |ess, valuable to consumers?

A. Well, it depends on your measure of
val ue. It makes it more valuable to consumers
in terms of the total amount of time and

attention that they're devoting towards

listening to music.

It's also making them probably
invest in a |lot of music technol ogies that can
be used to access nusic with -- with portions of

1-800-325-3376
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wal | et share.

So if you measure value in that
ki nd of broader holistic sense, yes. If you're
aski ng about value purely as represented through

the retail market, no, because it's not an
accurate barometer of consumer sentiment.

Q. And why is that?

A. Because, as | describe in the
report, the labels and other industry players
have not been -- have not effectively and
rapi dly accommodated their business model s and
distribution models to the changi ng needs of
the -- of the marketplace.

Q. Coul d another reason that the
mar ket is not an accurate barometer of consumer
senti ment be that many consumers are acquiring
their music for free so that's not picked up on
t he radar?

A. Certainly many consumers are
acquiring their music for free, but there's
little question that they continue to spend a
significant amount of their wallet share on
musi ¢ and music related products and services.

Q. But is one of the reasons why the

Merrill Corporation - New York

1-800-325-3376 www.merrillcorp.com/law



© 00 N oo 0o b~ W N P

N N N NN NRPR R P R R R R R PR
g A W N P O © 0 N O 0 D W N P O

124

CONTAINS CONFIDENTIAL PORTIONS
ARAM A. SINNREICH, Ph.D. - 2/11/2011

11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:

34:
34:
34:
34:
34:
34:
34:
34:
34:
34:
34:
34:
34:
34:
34:
34:
35:
35:
35:
35:
35:
35:
35:
35:

24
28
30
32
34
34
36
44
46
50
52
54
54
56
58
58
00
04
04
06
10
12
14
16

ARAM A. SI NNREI CH, PH. D.
mar ket m ght not be an accurate barometer of
consumer sentiment, that some consumers are
choosing to spend -- choosing not to spend their

doll ars and instead just getting the nusic for

free?

A. Some consumers, Yyes.

Q. You also say -- |I'm now on Page 15
at the bottom of the section -- "The | abels
themsel ves are to blame for taking a decade to

absorb the significance of this shift in market

demand. "
Why are you saying it took a
decade?
A. Sorry. I -- 1 don't see the
sent ence.
Q. It's at the very end of this
section, right above B.

A. Yes.
Q. Do you see where | am?
A. Yes. Okay.
So the question is: Why do | say a
decade?
Q. Yeah, why do you say it took a
decade for the |l abels to absorb the significance
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of this shift in market demand and for failing
to accommodate it sooner?

A. Well, the shift began at | east as
early as 1999 with the introduction of Napster
into the marketpl ace. And as recently as 2010,
public filings by -- by major record | abels have

acknowl edged that they've been slow to react to

changes in -- in the market.
Q. And so that's what you're referring
to when you say it took a decade to absorb

the --
Well, that's --
significance of that shift?
A. -- one of the many indicators that
that's the case.
I mean, it was not until 2007, for
i nstance, eight years after the introduction of
Napster into the marketplace, that the major
| abel s all owed non-DRM encrypted music to be
sold through retailers. That's eight years,
that's nearly a decade, despite the fact that
there was abundant evidence of consumer demand
for that product early on.

Q. Yeah, we're going to talk about

1-800-325-3376
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that in a m nute.

What year did record | abels first
start offering services, digital music services
on the Internet?

A. Well, it depends on your definition
of digital nusic services, but it was roughly
2000 when the | abels started to invest a
significant amount of effort in devel oping

digital strategies.

Q. And when was i Tunes introduced?
A. 2001, | believe.
Q. What about subscription services,

when were they introduced, the subscription
services that the | abels licensed, when were
they introduced?

A. 2001, maybe.

Q. And i Tunes has been successful in
selling downl oads on the Internet, correct?

A. Well, it depends on your definition
of success. I mean, they have been unsuccessf ul
at selling enough downl oads to replace revenue
| ost by CDs, largely, as | discuss in my report,
because it's a singles market as opposed to a

bundl ed mar ket . And they've -- at the monment

1-800-325-3376
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they've been very successful in terms of market
share, but their sales volume is -- is leveling
of f, so they haven't been successful in taking
that early success and translating it to a
consistently growi ng market.
Q. Were -- let me ask you: Were there

significant sales of downl oads before i Tunes

opened?
A. No, not major | abel downl oads.

MR. OLLER: Counsel, we -- we
can -- we can correct this later. "' m happy
to -- | think it's undisputed and the record
shows i Tunes started in 2003, but | just throw
t hat out.

THE W TNESS: No, | don't think
that's the case.

MR. OLLER: i Tunes, Apple iTunes?
THE W TNESS: Yeah. Well, there --
there's several things called i Tunes. There's
i Tunes software, there's the i Tunes music store
which started | ater, yeah.
Q. Okay.
MR. OLLER: | didn't know what you

wer e asking about.

1-800-325-3376
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Q. So when did the i Tunes music store
start?

A. Yeah, | think that's 2003. That
sounds about right.

Q. And when you said i Tunes started in
2001, what were you referring to?

A. | was thinking about the market
i ntroduction of the iPod, actually. That was a

m sst at ement by nme.

Q. Okay. So i Pod came first in 2001?

A. Yes, that's correct.

Q. And then came i Tunes in 20037

A. Yes.

Q. Okay. Okay. Factor number 2 on
your list is an increase in small scale
commerci al CD bootl egging, correct?

A. Yes.
Q. And you say that this has been

analyzed empirically by the plaintiffs?

A. That's correct.
Q. And what are you referring to?
A. By representatives of the

plaintiffs.

Q. Okay.
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A. I"'mreferring -- I"'mreferring to
the I FPlI nmusic piracy report from June 2002 t hat
| cite in the footnote.

Q. Okay. And did you rely on any
ot her source in offering empirical support for
your conclusions expressed in the section on
small scale of commercial CD bootl egging?

A. No, although it's a subject that
|*ve continued to read trade articles about over

t he years. So this was not my first

i ntroduction to the subject
Q. Got it.
A. -- but this was the only empirical
evidence that | leveraged in writing the report.
Q. You say, "Pirate CD-R sales had

tripled in the course of a single year to 450

mllion units.”

A. Yes.

Q. What year was that?

A. 2001, | believe.

Q. Okay. And what were pirate CD-R
sal es doing before 2001?

A. They were one-third the size.

Q. And did you |l ook at what they were
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doing in 19997
A. | didn't really need to because

CD-Rs were not massively penetrated in the

mar ket pl ace until the end of the '90s.

Q. Okay. Did you | ook at what
happened to CD-R -- pirate CD-R sales after
20017

A. Well, they continue to be mentioned
in RIAA and | FPlI publications fromtime to time.
And, as | say, there continue to be trade

stories about it, especially globally speaking.
So there are certain markets |ike
China, for instance, where it's considered to be
a rampant problem
Q. But did you do anything to | ook at
the empirical data about what happened after

2001 in terms of pirate CD-R sal es?

A. No, that was the |ast empirical
data that | -- that | used for my report.

Q. Okay. And the IFPlI data, what
geographic area does it cover?

A. | believe it was gl obal.
Q. Okay. So 4 -- 450 mllion units is

a number of pirate CD-R sales globally, correct?
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A. In 2001 or '2, yes.

Q. That's a gl obal number?

A. Yes.

Q. Okay. Do you know what the numbers
in the U S. were at that time?

A. | don't.

Q. Did you attempt to determ ne what

they were in preparing your report?
A. No.
Q. Woul d that have been relevant to

your anal ysis?

A. Yes, but it's a question of limted
time and scope. | could certainly -- if -- if
the primary subject of my analysis had been the

pirate CD-R market, | would have devoted nmore
time and attention to it.

Q. And do you know if pirate CD-R
sales are more prevalent in areas abroad than

they are in the United States?

A. I -- 1 think certain markets they
are, yes.

Q. And did you attempt to quantify the
extent to which pirate CD sales contributed to

the decline in revenues?

Merrill Corporation - New York
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A. No.

Q. Are you aware of how many songs
wer e downl oaded over peer-to-peer networks
compared to the number of pirate CD sal es?

A. No.

Q. Do you know how many songs were
downl oaded over LimeWre during the time period
of its existence?

A. No.

Q. Wbul d that have been rel evant to
your anal ysis?

A. Broadly speaking, yes.

Q. Did you ask to get those nunbers
fromLimeWre?

A. No.

Q. Did you do anything to try and

determ ne what those nunmbers were?

Yes.
Q. What did you do?
A. | | ooked at publicly reported data
from-- and descriptions of data from Big
Champagne, which is a third-party research

organi zation that | ooks at file sharing

net wor ks.
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Q. And based on your research, what do
you understand the -- the number of songs that
wer e downl oaded over LimeWre to be?

A. I don't know.

Q. Okay. You mention, factor
number 3, the wi despread econom c recession.
This is on Page 16.

Did you make any attempt to
determ ne the magnitude that the effect of
either or both -- either or both of the
recessions you mentioned had on music sales in
the United States?

A. You mean a direct causa

relationship between the recession and the size

of the -- of the hit that the nusic market took?
Q. Correct.
A. No.
Q. Are you aware of any studies that
have analyzed that issue?

A. No. It's a good subject, though,
for a piece of research.
MS. YOUNG: We have just a few
m nutes |left on the tape, so why don't we stop

quickly so it can be changed.
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readi ng mar ket research

Q. Okay. So you cite your own
experience?

A. Yes.

Q. And then you cite other research.
| want you to tell me what research that is.

A. Wel |, published reports by Jupiter
Forester, Gartner, |1VC, NPD, Pew, there -- there
are -- Yankee Group. There are many, many being
many different providers of market information
that quantify through surveys and through other

forms of analysis how consumer expenditures

shift from-- from one channel to another over
time.

Q. Okay. Are you attempting to
gquantify how much money was substituted by --

l et me rephrase that.

Are you attempting to quantify how
much money people were spending on other forns
of entertainment that they m ght otherwi se have
spent on nmusic?

A. No.
Q. And are you offering an opinion

about how much of the decline in music sales is

1-800-325-3376
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attri butable to conmpetition from other forms of

entertai nment ?

A. No.

Q. Do you think that can be measured?
A. No.

Q. Why not ?

A. For the reasons that we've talked

about a few times during this deposition, which
is that the many different factors don't operate
discretely, but in confluence with one another.

Q. What factors operate in confluence
with this particular factor that we're talking
about now?

A. Well, the recession obviously has
an influence on overall consumer spending, and
it also causes consumers to reprioritize their
di scretionary spendi ng. The success or failure
of the retailers in the marketplace influences
the availability, price points and consumer

know edge of and interest in the products.

The -- obviously the CD format cycle and end of
MAP pricing are both -- and unbundling are very
musi ¢ specific, so those don't have as many

interaction effects -- although, you know, to a
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So you're saying there's no doubt
that the availability of illegal music online
contributed to the bankruptcy of music retailers

and decline in shelf -- in shelf space?
A. Yes, | believe that it was one of
many factors contributing.

Q. Okay. Okay. I want to get back to
the m nimum advertised pricing, but I"'IIl just
take your factors in order and I'Il follow up on
some of the things you mentioned there.

A. Okay.

Q. Okay. Your next factor on this
list is the maturation of the CD format and the
end of the replacement cycle. And just can you
briefly summari ze what you mean here?

A. Sur e.

When CDs became broadly distributed
technol ogy around the beginning of the 1990s, a
great many people who already owned songs in LP
or cassette format bought those same songs or
al bums in CD format, partially because of the
conveni ence and partially because of the
attendant hype surrounding the higher audio

quality that CDs had.
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relevant format to consumers overall.

So the -- the bulk of new rel eases
were becom ng avail able either primarily or
entirely in CD format, meaning there was no
requi rement that they be replaced by a CD.

Al so, exacerbating that was the --
the de-emphasis on non-CD formats in -- in
retail environments. So there was essentially a
whol e -- a decade-long ascension of CD to the
dom nant format, and by the time that was done,
more or less all of the replacing that was going
to happen had happened and there wasn't a | ot
left to be done.

Q. Okay. For that |ast statement, all
of the replacing that was going to have happened
had happened - -

A. Ri ght .

Q. -- what empirical evidence do you
have about when that point was reached?

A. I don't have a -- | didn't cite a
specific point because | don't have enpirica
evidence regarding that specific point.

I mean, this is a trend, not a -- a

di screte event encapsul ated at a specific moment

1-800-325-3376
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of time. So if you think of it as a -- as -- |
think | describe it as a cycle, the reason it's

described as a cycle, it begins, it reach is its

apogee and then -- then it ends.
Q. Okay. Are you aware of any
academ c literature that attempts to gauge the

i mpact of the replacement phenomenon on record
sal es?

A. Yes. |"ve seen academc literature
on the subjects.

Q. What have you seen?

A. | couldn't cite titles or authors
off the top of my head.

Q. Did you review that literature in

connection with preparing this report?

A. No. | think I would have cited it
if | had.

Q. Do you know what that literature
has concl uded?

A. Yeah, | think it supports the
consensus opinion that -- that there was a CD
replacement cycle that began in the late '80s or

early '90s and lasted until the end of the '90s.

Q. Are you aware of any academ c

1-800-325-3376
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literature that reaches the opposite
concl usion --
A. No.
Q. -- that there was no -- |'m sorry.
So what kind of music was being
replaced by CDs?

A. Everyt hing that was being made
avail able on CD that had previously been made
avail able on other formats.

Q. I think you said earlier, though
for the most part, new releases weren't being
repl aced because if you just wanted a new
rel ease, you'd go get it on CD, you wouldn't buy
the cassette or the LP?

A. Correct.

Q. So, again, are you offering any
opi ni on about how much of the decline in music
sales is attributable to this replacement -- the
end of the replacement cycle?

A. No, | don't think that's a
gquantifiable figure.

Q. Al'l right. You' ve mentioned
m ni mum advertised pricing a couple of times, so

let's tal k about that.
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Do you know for how many years
m ni mum advertised pricing was used to price CDs
in the United States?
No.

Q. Do you know roughly what time
period m ni mum advertised pricing was used for?

A. ' m not sure.

Q. Have you consi dered whether record
| abel revenues increased and to what extent when
MAP was introduced?

A. Yes. | know t hat MAP was standard
practice throughout the 1990s, which was a

period of time during which the value of the

retail industry increased considerably.
Q. Okay. You said it was standard
practice in industry through the 1990s. Can you

be more specific about the time period in which

you believe it was standard practice for MAP?

A. | think throughout the entire
1990s, it was standard practice, but | don't
know specific dates.

Q. Do you know what the MAP price was?
A. Not off the top of my head,

al t hough 1've seen the figure, so a whol esal e
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price in the range of maybe -- well, the MAP
price wasn't whol esale, it was retail -- | think
it was in the range of $15, but | don't remenber
t he exact figure.

Q. And where did you see that figure,
where is -- where is that fron?

A. |'ve read many articles about MAP
pricing over the years. You know, most of them

| haven't read since the end of MAP pricing a
decade ago, which is why my memory is not as
clear as it would be if it were more recent.

Q. Okay. So you say here, starting at
Page 18 and going over to Page 19 --

A. Yes.

Q. -- "Given that many music retailers
i medi ately reduced prices fromthe $15 range to
the $10 range followi ng the end of MAP pricing
in 2000, it is likely that this is a significant
contributory factor in market deval uation."

A. Yes.

Q. So what's your basis for saying
that prices were reduced from 15 to 10 dollars?

A. There are several bases. One, 1've

seen figures -- although I couldn't find them

1-800-325-3376
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when | was writing this, so | didn't cite
them -- showing the average retail price of new

CDs during the time period and price comes down

fromroughly the $15 range to the -- roughly the
$10 range.

Second of all, during this period
of time, while | was enployed at Jupiter, | -- |

was in frequent contact with retailers and NARM,
which is the nusic retailer trade organization,
in fact, keynoted the NARM i ndustry conference
in, | think, both 2001 and 2002, if |I'm not
m st aken, maybe it was 2000, 2001, but for
two -- two consecutive years, so | was exposed
on an ongoi ng basis to the concerns about
about pricing fromthe retail sector.
Q. Okay.
MR. OLLER: Can | just wait for ten
seconds to get him some water.
THE W TNESS: Thank you
(Di scussion held off the record.)
BY MS. YOUNG:
Q. So you say many nusic retailers
i medi ately reduced their prices when MAP

pricing ended.
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How many retailers?
A. | don't know off the top of my
head.
Q. Do you know roughly what percentage
of retailers reduced their prices imediately?

A. Well, | know that the big box
retailers who accounted for a -- at that time
probably a plurality of brick and mortar CD

sal es reduced their prices instantaneously after

that -- that ruling came down.
Q. And after -- okay. What ruling are
you referring to?

A. The -- the settlement in the MAP
pricing investigation.

Q. Okay. And what's your basis for
saying that the -- the big box retailers
i mmedi ately reduced their prices?

A. Again, | was in contact with the
retailers at the time. The head of the retailer
trade organi zation was somebody | spoke to on an
ongoi ng basi s. | was paying attention to the
mar ket pl ace. There were many articles written
about it, some of which | was probably quoted

in. It was -- it was a matter of common
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know edge within the nmusic industry.

Q. Have you heard of the term
"elasticity"?

A. Yes, but | couldn't define it for
you.

Q. Okay. So what empirical evidence
do you have that because of reductions in prices
as a result of the end of MAP, revenues

decreased?

A. Well, it's a matter of standard
| ogi c.
Q. Explain that logic to me.
A. Well, if -- if the -- if the price

point for a product is $15 and a hundred people
buy that product, the retail value of those
exchanges will be $1,500; if the product is
priced at $10, then the retail value of those

exchanges will be $1, 000.

Q. If the same 100 people buy the
product ?

A. If the same 100 people buy the
product, absolutely.

Q. Woul d you agree with me that some

people m ght be more willing to buy a product
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Are you famliar with the use of

instruments in statistical analysis?

A. Statistical instruments?

Q. Yes.

A. Well, yeah, broadly speaking.

Q. Well, what do you understand me to
mean when | use the term "instrument"?

A. Well, a -- any method of obtaining
data or of analyzing data can be considered a

statistical instrument.

Q. Okay. Do you know what the term
"instrument" means in a statistical analysis?

A. I -- 1 don't think |I know what
the usage of the termyou're tal king about, no.

Q. Are you aware of studies that use
things called instruments as part of their
statistical methodol ogy?

A. No.

Q. Okay. Okay. Anot her factor that
you identify as having contributed to the
decline of the record industry is unbundling
songs.

Yes.

Q. Have you ever heard of the term"a
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ARAM A. SI NNREI CH, PH. D.

m xed bundl ed"?

A. Yes.

Q. What does that refer to?

A. | couldn't define it for you

Q. Have you ever heard of the term
"pure bundle"?

A. Pure bundl e?

Q. Um hum

A. I may have heard the term but,
again, | can't define it for you

Q. Okay. And do you know what
econom ¢ theory tells you about what should be

more profitable as between m xed and pure

bundl es?

A. Yeah, some of this was covered in
one of the reports | cited in my -- in ny
report, but it's not nmy area of expertise.

Q. What do you understand the theory
to be?

A. | think it was in the El berse
report, if | remenmber correctly. And off the
top of my head, | couldn't summari ze the
strategic and econom c implications of the

di fference between the two types of bundl es.
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ARAM A. SI NNREI CH, PH. D.
those reductions.

Q. Okay. And, again, are you offering
any opinion about how much the decline in nusic
sales is attributable to this set of factors,
shrinking artist revenues, fewer album release,
fewer shipments?

A. Not as discrete fromthe other
factors, no.

Q. You also tal k about increased
competition from used and i ndependently
di stributed music, starting at Page 21, right?

A. Yes.

Q. And you say -- why -- why did you
include this in your report? And the reason |I'm
asking is I'mtrying to understand what point

you' re making here.

A. | can tell you about what point I'm
maki ng. Maybe that'll answer the first half of
the question, as well.

Q. Yes.

A. The point | am making is that if we
| ook at the amount of money that consumers are
willing to spend for recorded music products at

retail, a percentage of that has al ways been for

1-800-325-3376
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song into the technology that they use to listen
to that song.
Q. Okay. And, again, what percent of
the decline in record | abel sales, if any, do

you attribute to the growth in the used CD

mar ket ?
A. As with the other factors, | can't
discretely quantify it.

Q. Okay. You then talk about the
mar ket for independent music. And is it your

testimony that there's no source that tallies

i ndependent record sal es?

A. Not a single source that |I'm aware
of , no.

Q. Okay. Would you be surprised to
| earn that SoundScan, in fact, tallies

i ndependent sal es?

A. I"m-- 1'"mnot surprised that they
have figures, but given SoundScan's
sampl i ng- based met hodol ogi es, | doubt that they
are comprehensive reflections of the total size
of the independent music sales market.

Q. Okay. Can you explain what you

mean by that?
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Merrill Corporation - New York
www.merrillcorp.com/law



© 00 N oo 0o b~ W N P

N N N NN NP R R R PR P R R PR
g A W N P O © 0 N O 0 D W N P O

193

CONTAINS CONFIDENTIAL PORTIONS
ARAM A. SINNREICH, Ph.D. - 2/11/2011

13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:
13:

42:
42:
42:
42:
42:
42:
42:
42:
42:
42:
42:
42:
42:
42:
43:
43:
43:
43:
43:
43:
43:
43:
43:
43:

36
38
38
40
43
44
45
47
49
51
52
54
56
59
02
04
08
10
14
18
21
33
36
40

ARAM A. SI NNREI CH, PH. D.
of the cost of distribution that we were talking
about before.
Q. Okay. Do you know what percent of

the songs on LimeWre were songs by independent

artists?
A. " m not sure | understand the
paramet ers of your question. Are you talking

about the number of transactions, or are you
tal king about the aggregate nunmber of titles
that you could list?

Q. Let's talk about downl oads. What

percent of the downl oads from LimeWre were

i ndependent -- from independent artists?
A. I don't know.
Q. And, again, are you attempting to

of fer any sort of opinion about what percent of
the decline in total record -- record | abel

sales is attributable to the independent market?

A. No.
Q. Let's go to the next section of
your report on page -- Section 3(a)A4.

MR. OLLER: What page is that?
MS. YOUNG: It's Page 22.

And it's titled, "To the extent
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A. Sur e.

It's a broad term that has a number
of different variations, but the general concept
is that instead of sinply monetizing their
relationship with the artist through retaining
what ever is left of the wholesale price of a
recording after paying back the various
royalties and -- and production costs, record
| abel s participate on a percentage basis in
additional artist-based revenue streams, such as
touring and merchandi sing and |icensing.

Q. Okay. \What percent do the record

| abel s get under 360 deal s?

A. To my know edge, there's no
boilerplate at this point. Depends on how good
the artist representation is and how badly the

| abel wants them
Q. What's the highest percentage the

record | abels get that you've heard of under a

360 deal ?
A. I don't know.
Q. What's the | owest percentage you've

heard of that they get?

A. | couldn't give you a range.
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record | abels get out of 360 deal s?

A. Yes.

Q. Okay. What percent?

A. If | had to make a guessti mate of
the range, | would say it ranges from 10 to 30
percent.

Q. What's your -- |'m sorry. Fi ni sh
your answer .

A. Dependi ng on the revenue stream,
dependi ng on the artist, depending on the | abel,

dependi ng on the deal.

on?

conversations with their representatives,
conversations with people at | abels, reading the

trade press.

t hem what percent do record | abels get under a

360 deal ?
A. Yes.
Q. And what have you heard in

response?

ARAM A. SI NNREI CH, PH. D.

Q. Do you have any idea what percent

Q. And what's that guessti mate based

A. Conversations with artists,

Q. And have you specifically asked

1-800-325-3376
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A. Except for the market sizing
figures about the growth, for instance, in
concert ticket sales over the |ast decade and
figures along those |lines, yes.

Q. And what -- what degree of growth
have concert ticket sales experienced in the

| ast decade?

A. Somewhere in the vicinity of 250
percent.

Q. And do you know what that
represents in terms of overall revenues made off

of music?

A. By whonv?
Q. Well, that's a good question.
Let's say by record -- record
| abel s.
A. No.
Q. And are you aware of any attempt to
quantify the extent to which growth in revenue

streams from 360 deals is attributable to
peer-to-peer or file sharing or other free
di stribution of music online?

A. No. Again, | don't think it's

somet hi ng that could be quantifi ed.
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Q. Okay. And can you just explain to
me what the -- to the extent that the | abels
derive additional revenues from performance

rights, what that has to do with peer-to-peer.

A. It doesn't have a -- a whole lot to
do with peer-to-peer.

Q. Why do you say that?

A. These are revenues that are
delivered through |icensed channels, either
negoti ated or statutory, and those revenues

don't accrue from peer-to-peer channels, except

for licensed peer-to-peer channels.
Q. Okay. You al so tal k about synch
rights revenues. And | have a simlar question,

which is: What do synch rights revenues have to
do with peer-to-peer?

A. Well, to a certain degree -- well,
it doesn't have a direct relationship.

To a certain degree, synch rights
revenues are influenced by peer-to-peer
behaviors in terms of giving -- providing a more
accurate impression of what the market demand
for various acts is, so that music licensors,

you know, producers of television shows, novies
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or what have you, will make better decisions in

terms of which songs they want to |license and at

what rates they're willing to license them
Q. Okay. You also tal k about music
video games. And same question: \What does this

have to do with peer-to-peer?
A. It's the -- pretty much the -- the
same situation. Bands that are more successf ul

due to, in part, to the degree of consumer

interest that's exhibited via peer-to-peer are
more likely to get licensing deals in these
channels and -- and to recognize revenues as a
result of that.

Q. What's your basis for saying that
they're more likely to get their songs on
video -- nmusic video games just because they're
foll owed on peer-to-peer networks?

A. Well, peer-to-peer is at this point

a vital element of the production of demand and

the -- the marketing and pronotion of certain
artists and -- and songs to the -- to the
publi c.

And music -- nmusic -- nusic
directors and other licensors of nusic for
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for products are aware of the overall degree of
consumer interest in and hype around a band, in

part, due to activity on those file sharing

net wor ks.
Q. Okay. And, again, what's your
basis for saying that? Have you talked to these

promoters? | mean, have you --

A. Yes, |'ve spoken to music directors
about what influences their licensing behaviors.
Q. Okay. Who have you talked to?

A. When | was in Los Angeles, | knew a
number of people who were in the business of

musi c |icensing.

Q. When you were in Los Angeles at the
uscC - -

A. Correct.

(Clarification for the reporter.)

Q. And are you still in contact with
t hose peopl e?

A. Only socially. | haven't done any
research on the subject any time recently.

Q. Okay. You say that "Labels get a
hefty royalty from nusic video games."

A. That's a quote.
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Q. Yeah. What -- what's the royalty?
A. If I knew, | would have said.

Q. Okay.

A. | did a significant amount of

research for the purpose of this report into
answering that question, and what | found was a
broad range of answers, to a certain degree

conflicting, from various sources in a position

to know.

So nmy sense is that, again, this is
a situation where there's a range of licensing
rates and structures and no boil erplate.

Q. And what's the range?

A. For -- typically -- as | understand
it, typically songs that are licensed for games
are licensed on a flat basis, that is, there's a
fee against anticipated volume of sales, and for
| esser known songs, it could be a few thousand
dol l ars, for better known songs, it could be a
half a mllion dollars and that there's an
entire range between them

Furt hermore, when games are --
exceed the anticipated volumes of sales or have

downl oadabl e content expansion packs or are in
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MS. YOUNG: Okay. So we'll just
desi gnate that |ast portion of the transcri pt

confidenti al .

MR. OLLER: Yes.
Q. Okay. And then you also mentioned
hardware -- hardware royalties as an additional
source of revenue.

And | have the same question as
with some of these other things: What does this
have to do with peer-to-peer?

A. To the extent that peer-to-peer
increases consumer demand for high volume
har dware devices |i ke MP3 players and hard
drives and writable media |like CD-Rs, it has a

direct impact.

Q. And you say that revenues -- |abels
get -- that -- |I'msorry -- you say that | abels
get revenues from hardware sal es?

A. In -- in some -- for some forms of
hardware in some regions, yes.
Q. Okay. Tell me which forms of
har dware and which regions you're tal king about.
A. I couldn't give you an extensive

list. In the U S., there's no statutory
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compensation for hardware devices; however, some
manuf acturers, like M crosoft, have volunteered

a royalty to be paid to rights holders which

they do for Zune, | believe.
And in other regions, there are --
and in the U S., there are statutory royalties

that have to be paid on certain kinds of

writable media |ike DAT tapes and certain forns

of CD-Rs, | believe, but not all CD-Rs.

Maybe the -- 1've heard, although
I'm not certain, that in the U S., CD-Rs
desi gnated as music CD-Rs pay royalties, but

those that don't, don't.

There are other -- there are
mar kets governed by different laws that |'ve
read about in -- especially in Europe and Asia
where there are more kind of blanket rules

regardi ng MP3 players, hard drives, CD-ROMs and

what have you -- or CD-Rs, rather.
Q. Okay. Do you know -- can you give
me any numbers, even a range, about how much

revenue | abels get from hardware sal es?
A. |'"ve never seen any published

figures on that subject.
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to denmonstrate what they benefit, | have to show
what the rel -- what the alternative is, what
the relative market conditions are without the

exi stence of file sharing.

And the indirect artist benefits
are part of the larger argument about the
overall beneficial effects of file sharing.

Q. Why did the fact that major | abels
have been consistently criticized for unfair or
unet hi cal business relations with their artists,
why is that relevant to any of the opinions that
you're offering?

A. It demonstrates that | abels have
not al ways worked in the artists' best interests
and have, therefore, strategically not always
worked in their own best interests.

Q. Okay. And explain -- explain to me
why that's the case.

A. The artists are the bread and
butter for the record | abels. The -- the

| abel s' financial success is contingent on the

financial success, the continued creative
out put, the audience demand for the -- the work
of the artists thenmsel ves.
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When artists are not -- are
constrained from operating optimally, when
they're not adequately compensated for their
wor k, when they are embittered as a result of
their labor relations, it negatively impacts
their output and negatively impacts their
ability to produce and support products that are

going to succeed in the marketpl ace.

And when that's the case, the
| abels, as the -- as their partners in bringing
those products to market suffer, as well.

Q. And is it your opinion that
phenomenon you just described is what caused the

decline in sales of recorded music starting in

20007

A. Well, | refer you again to the --
the outline of -- of the report. The -- the
section it comes in is the section where |I'm
tal ki ng about how sharing can hel p sal es,

revenues and profits.

So, again, the -- the point is to
illum nate how sharing has actually made the
process of creating a career in music a better

one for artists. And to the extent that | abels

1-800-325-3376
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ARAM A. SI NNREI CH, PH. D.
A. Not on -- on order with the

services |I've listed in this section.

Q. And why do you say that?

A. As | said before, | think it's only
margi nally differentiated from-- from ot her
file sharing front ends that |'ve seen.

Q. Okay. Let's nmove now to the
last -- | think it's the |l ast section of your
report, Section 5.

You have a discussion about why you
think mar ket -based carrots will be more
effective than legal statistics.

Why did you include that discussion
in your report?

A. | was asked to offer an opinion on
the question of the effects of the damages on
the availability of music in the marketpl ace.

Q. Okay. And do you consider damages

to be carrots?

A. No, |'m not sure why --

Q. So why are you addressing carrots
t hen?

A. |'"m suggesting that there are
alternative strategies to achieve the ends

1-800-325-3376
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ARAM A. SI NNREI CH, PH. D.
that -- that this suit was -- was undertaken in
order to achieve that don't involve massive
litigation.

Q. Okay. And you tal k about the
massi ve financial burdens that were borne by
mp3.com, Napster and Grokster, right?

A. Yes.

Q. Okay. Did a court award statutory

damages in any of those cases?

A. I don't think so. | don't know.
| -- to the extent that | have seen the -- the
| egal documents about damages, | don't recall

the details.

Q. Well, what massive financi al
burdens are you referring to?

A. Well, there was -- there were

consi derable settlements or awards in each of

t hese cases | evied against -- against the
defendants in the realm of hundreds of mllions
of dollars or more.

Q. And have you seen a document that
causes you to say that?
A. Well, they were fairly widely

reported on at the time. It may have been tens

1-800-325-3376
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believe.
Q. Okay. But, collectively, do you
know what the range of potential damages is

that's being sought in this case?

A. No. |'"ve read -- prior to ny
engagement on the case, | had read that it was
in the billions, but |I don't know what the
actual number is.

Q. If there were a damages award in
the billions, do you think that would deter
people from operating or financing illegal file
sharing services?

A. Not on a whol e, no.

Q. Okay. Why not ?

A. Well, for the reasons | already
tal ked about, although it's true that -- for a
vari ety of reasons.

One, in the wake of Grokster, it's
become, | think, clearer to the business
community that under current conditions file

sharing is not a viable investment anyway, so |
don't think there's a whole | ot of nmoney out
there funding commercial unlicensed file sharing

ventures at this point.
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And consumer behavi ors have
definitely moved on. File sharing, | can tell
you, among ny students, | asked 20 students
enrolled in a class about music and technol ogy

| ast week how many of them have used file

sharing networks in the [ast year, or something

l'i ke that. | think two of them raised their
hands.

And it's not that they are not
interested in digital music. They just have
ot her ways of gaining access to it, many of

which | outline in my report.

So file sharing is also, you know,
no |l onger a -- an innovative or even | eading
edge paradigm for distribution. It's just one
of many, many, many different platforms that
people use to achieve the same ends.

Q. Okay. Well, let me ask my question

alittle differently then --

A. Sur e.
Q. -- and not limt it to file
shari ng.
If there were a damages award in
excess of a billion dollars in this case, do you
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ARAM A. SI NNREI CH, PH. D.
think it would deter people from operating or
financing illegal music services?

A. No, | don't. Woul d you like me to
say why not?

Q. | woul d.

A. Okay. First of all, as |I've
observed, everybody has ample evidence that
services that are found to be in violation of
copyright are liable for sufficient damages to
put them out of business, and, in fact, that
services can go out of business just defending

copyright infringement accusations, whether or

not they -- they are legitimte accusations.

So the addition of one more set of
damages to the pile, | don't think, would
significantly change the outl ook of any

devel opers or investors.

That being said, you know, |'m not
an attorney, but | believe that there is
probably still a fair amount of |egal gray area
that people are interested in examning in the

quest to find a workable music distribution
paradigm that can both deliver revenues to

operators and rights holders and match the needs
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ARAM A. SI NNREI CH, PH. D.
of today's online music consumers.

So | think that quest will probably
continue to drive the desire for people to
i nnovat e.

And then there's the factor that we
were tal king about before, which is the kind of
gl obal community of coders who aren't interested
in, you know, making any money or delivering any
revenues necessarily to anybody and just want to
make cool tools that they think make the world a
more interesting place.

Sol -- 1 don't really see --
| can't really imge a scenario in which the
presence or absence of a |arge damages award in

this case would significantly change the

availability of free music or the -- the overall
pace of innovation in -- in this arena.

Q. Let me ask you this: I f you had
money that you wanted to invest in an unlicensed

I nternet music distribution service, would the
fact that somebody got a $1 billion award
agai nst them from doing that deter you in any

way from investing your money in an illegal

distribution service?

Merrill Corporation - New York
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I mean, we've had -- you know, it's
been -- it's been a decade since Napster and |
think that anybody in a position to invest is

al ready -- regardless of the outcome of this
case, is already well-aware of what the, you
know, financial risks are.

Q. Okay. You say in your report that,
"The most |ikely effect of a | arge damages award
will be further erosion of the plaintiffs'
al ready tarnished reputation among consumers and
t he business community, underm ning their
ability to effectively counter any econom c and
organi zati onal chall enges they face."

So are you saying that a | arge
damages award is actually against the
plaintiffs' interest?

A. Reput ationally, absolutely.
Q. And are you trying to bal ance that

agai nst any other factors?

A. Well, you asked a legitimate
question about whether the -- a large damage
award in this case would have any benefici al

effect on the financial outl ook for the

plaintiffs.
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It's a legitimte question. My
opinion is that the answer is no.

MS. YOUNG: Okay. Let me take a
m nute to | ook over nmy notes.

(Multiple speakers.)

MS. YOUNG: Go off the record.

THE VI DEOGRAPHER: Ooff the record
at 4:42 p.m

(Recess taken.)

THE VI DEOGRAPHER: We are back on
the record at 4:53 p. m
BY MS. YOUNG:

Q. You testified that the record
| abel s should have partnered with unlicensed
services instead of suing them correct?

A. By and | arge, yes.

Q. Okay. What sort of business model
should they have used?

A. There are a range of possible ways
in which the innovative distribution platfornms
presented by these services could have been
moneti zed.

There are successful exampl es of

m cropayments base models, there are successf ul

Merrill Corporation - New York
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THE VI DEOGRAPHER: Th

55 on the record is 5:15 p.m This a

58 tape number si Xx.

00
01
01

(Time noted: 5:15 p.m)

ARAM A. SI NNREI CH, Ph. D.

Subscri bed and sworn to before me

day of , 2011.
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COUNTY OF NEW YORK )

Reporter, Registered Professional Reporter,
Certified LiveNote Reporter, and Notary Public
within and for the States of New York and New

Jersey, do hereby certify:

wi t ness whose deposition is hereinbefore set
forth,
deposition is a true record of the testimony

given by the witness.

related to any of the parties to this action by
bl ood or marriage, and that | amin no way

interested in the outcome of this matter.

set

my hand this 15th day of February 2011.
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