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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ARISTA RECORDS LLCATLANTIC RECORDING

CORPORATION; ARISTA MUSIC, fka BMG

MUSIC; CAPITOL RECORDS, INC; ELEKTRA

ENTERTAINMENT GROUP INC; INTERSCOPE

RECORDS; LAFACE RECORDS LLC; MOTOWN

RECORD COMPANY, L.P.; PRIORITY RECORDS

LLC; SONY MUSIC ENTERTANMENT, fka SONY

BMG MUSIC ENTERTAINMENT; UMG RECORDINGS,

INC; VIRGIN RECORDS AMERICA, INC.; and

WARNER BROS. RECORDS INC. 06 CV 5936 (KMW)

OPINIONAND ORDER

Plaintiffs,
-against-
LIME GROUP LLC; LIME WIRE LLC; MARK
GORTON; GREG BILDSONand M.J.G. LIME WIRE
FAMILY LIMITED PARTNERSHIP,
Defendants.
KIMBA M. WOOD, U.S.D.J.:
l. | ntroduction
On May 11, 2010, this Court granted summaiggment in favor of Plaintiffs on their
claims against Defendants LimeWire LLC (“LWime Group LLC (“Lime Group”), and Mark
Gorton (collectively, “Defendants”) for secondaypyright infringement. The Court found that
Defendants had induced multiple users of the LimeWire online file-sharing program
(“LimeWire”) to infringe Plainiffs’ copyrights. In the Courg Opinion and Order (as amended

on May 25, 2010), the Court detailed this capetxcedural and factual background, familiarity

with which is assumed. S&kt. Entry No. 223; Arista Records LLC v. Lime Group LLT5 F

Supp. 2d 481, 507 (S.D.N.Y. 2010). The litigationasv in the damage phase, with a trial on

damages scheduled for May 2, 2011.
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Plaintiffs have moved for pal summary judgment on (1) Plaintiffs’ Ownership or
Control of the Works at Issuena (2) the Direct Infringement ¢ie Works at Issue. Plaintiffs
have identified 11,205 sound recordings thathalegedly been infringed through the
LimeWire systent.

For the reasons stated herein, Plaintiffs’ Motion for Partial Summary Judgment
Regarding Ownership is GRANTED in part andNOED in part. Plaintiffs’ Motion for Partial
Summary Judgment Regargd Direct Infringemenis GRANTED.

. Summary Judgment Standard

A party may move for summary judgment as to a “part of each claim or defense.” Fed.
R. Civ. P. 56(a). Summary judgment is appropraatly if the record bef@ the court establishes
that there is no “genuine disputetasany material fact and the moxas entitled to judgment as
a matter of law.”_ld.The Court must construe the evidence in the light most favorable to the
non-moving party and must draall reasonable inferencestime non-moving party's favor.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986); In t&gent Orange” Prod. Liab.

Litig., 517 F.3d 76, 87 (2d Cir.2008). A motion for suamgnjudgment should be denied “if the
evidence is such that a reasonable jury coetigrn a verdict in favor” of the nonmoving party.

NetJets Aviation, Inc. v. LHC Commc'ns, LL.637 F.3d 168, 178-79 (2d Cir.2008); see also

Brown v. Hendersar?57 F.3d 246, 252 (2d Cir.2001); Fed.R.Civ.P. 56(e). Summary judgment

is warranted if a party “fails to make a showsficient to establish the existence of an element
essential to that party's case, and on whichghey will bear the burden of proof at trial.”

Celotex Corp. v. Catrettt77 U.S. 317, 322 (1986).

! For the approximately 9,715 post-1972 soundngings, Plaintiffs have elected to seek
statutory damages under Section 504(c)(1) ®Gbpyright Act. For the approximately 1,490
pre-1972 sound recordings, Plaintiffiee seeking actual damages.
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A party moving for summary judgment musipport an assertion that “a fact cannot be
or is genuinely disputed” by citing to evidenin the record, including “documents, . . .
affidavits or declarations, . admissions, . . . . or other materials.” Fed. R. Civ. P. 56(c). “A
supporting or opposing affidavit must be made on personal knowledge, set out facts that would
be admissible in evidence, and show that the dfflacompetent to testify on the matters stated.”
Fed. R. Civ. P. 56(e)(1).

An opposing party “may not rely merely oregations or denial® its own pleading;

rather, its response must—by affidawor as otherwise provided this rule—set out specific

facts showing a genuine issue for tfiaked. R. Civ. P. 56(e)(2). See alSootto v. Almenas
143 F.3d 105, 114 (2d Cir.1998) (non-moving party matyrely on “conclusory allegations or
unsubstantiated speculation”fhe non-moving party “must do more than simply show that

there is some metaphysical doubt as to the mahfacts,” Matsushita Elec. Indus. Co., Ltd. v.

Zenith Radio Corp.475 U.S. 574, 586 (1986), and mset forth “significant probative

evidence” on which a reasonable factfindeuld decide in its favor. Andersofi77 U.S. at 249.

[11.  Analysis: Motion for Sumary Judgment on Owner ship

A. Sound Recor dings Not in Dispute
“To prevail on a claim of copyright infringemg the plaintiff must demonstrate both (1)
ownership of a valid copyright and (2) infrimgent of the copyright by the defendant.”

Yurman Design, Inc. v. PAJ, In@262 F.3d 101, 109 (2d Cir. 2001})tifeg Hamil America, Inc.

v. GFl, 193 F.3d 92, 98 (2d Cir.1999)). Under the CagiyrAct, a certifcate of registration

constitutes prima facie evidence of traid ownership of a copyright. S&wogers v. Koons

960 F.2d 301, 306 (2d Cir. 1992) (citing 17 U.S.C. 8§ d)1(An assignee of a valid copyright

who is not named on the registration as the@whas the additional burden of proving valid



chain of title “because nothing the registration certificate evadces his right to claim through
the original copyright claimant.” 3-1immer on Copyright, § 12.11[C] (2010). Se&l

Media Films, Inc. v. Lucas Entertainment, Int03 F. Supp. 2d 456, 463 (S.D.N.Y. 2010);

Kenbrooke Fabrics, Inc. v. Soho Fashions,,IN@. 87 Civ. 5775, 1989 WL 117704, at *1

(S.D.N.Y. Oct. 2, 1989). Once a plaintiff haféered valid evidence establishing ownership
(and/or chain of title), “the burden shifts to théeshelant to establish the invalidity of plaintiff's

title.” 3-12 Nimmer on Copyright, 8 12.11[C]. See alagman Design Inc. v. Chaindom

Enterprises, IncNo. 99 Civ. 9307, 2003 WL 22047846, *2 (S.D.N.Y. Aug. 29, 2003) (citing In

Design v. Lauren Knitwear Cor¥82 F. Supp. 824, 829 n. 11 (S.D.N.Y. 1991)).

Plaintiffs have offered evidence seeking ttabbsh ownership of the copyrights in each
of the over 11,000 sound recordingluding the relevant copyit registratiorcertificates,
and, in most cases, documentation of any tramsfeownership to a named Plaintiff. (See
SUF.}¥ Defendants have chatiged Plaintiffs’ ownershipf 276 of the post-1972 sound
recordings and 121 pre-1972 soundordings. Defendants do riispute Plaintiffs’ ownership
of the remaining 9,439 post-1972 songd 4,369 pre-1972 sound recordings. (Beé SUF
Resp.) The Court thus GRANBamMmary judgment to Plaintifss to their ownership of the
sound recordings as to which o&rship is not disputed.

B. Disputed Sound Recordings

Defendants challenge Plaintiffs’ ownershifp276 post-1972 sournécordings and 121

pre-1972 recordings. These challengesmkrdown into three categories:

2 All references to “SUF” are to Plaintiffs’ Seahent of Undisputed Matel Facts in Support of
Plaintiffs’ Motion for Partial Smmary Judgment Regarding OwnepshPursuant to Local Civil
Rule 56.1. References to “Def. SUF Respé’ tar Defendants’ Resnses to Plaintiffs’
Statement of Material Facts Pursuant to Ldciail Rule 56.1 in conngtion with the same
motion.



1) For 55 post-1972 sound recordings, Deferslargue that Plaintiffs have improperly
attempted to claim the exclusive rights afan-plaintiff subsidiary of Plaintiff Elektra
Entertainment Group Inc.

2) For 182 post-1972 sound recordingd 421 pre-1972 sound recordings (303 sound
recordings), Defendants challentpe sufficiency of the evidee establishing an unbroken chain
of title between the original copyright owner and a named plaintiff.

3) For 39 post-1972 sound recordings, DdBnts argue that &htiffs have not
demonstrated ownership or control of the sowmbrdings at the timef any alleged direct
infringement.

1. Category 1. Ownership by Subsidiary

Defendants argue that for 55 post-1972 soundrdéngs, Plaintiff Elektra Entertainment
Group, Inc. (“Elektra”) is attempting to sue fafringements of copyrights owned by its wholly-
owned subsidiary, Eleksylum Music, Inc (“Eleksylum”). (%f. SUF Resp. 11 271-273.) A
parent corporation may not sue for infringemeintopyrights owned by its subsidiary. g

East Entm't, Inc. v. Zomba Enters., Ind53 F. Supp. 2d 788, 797 (S.D.N.Y. 2006).

In their Reply submissions, Plaintiffs statatttheir original submsion was in error.
Plaintiffs have now determined that Eleksy does not hold the copyright to the 55 sound
recordings in question, but rather holds thpyights to the compositions embodied in those
sound recordings. (Palerm Further Dec. 11 2T3¢ copyrights in theound recordings were
registered to Elektra/Asylum Records, whigas itself a division ofvarner Communication,
Inc. Plaintiffs submit evidence showing tiWearner Communications, ¢nassigned all of the
copyrights held by Elektra/Asylum Recordshiaintiff Elektra Entertainment Group. (See

Palerm Dec. Ex. 8.)



In light of this documentargvidence, there is no genuirssue of material fact as to
Plaintiff Elektra’s ownership of the 5%9nd recordings registered in the name of
Elektra/Asylum Records. Summary judgment amigsue of ownership of those recordings is
GRANTED to Plaintiffs.

2. Category Two: Sufficiency of Evidence Showing Chain of Title

Defendants argue that for 182 post-1888nd recordings, and 121 pre-1972 sound
recordings, Plaintiffs have submitted insufficient evidence to establish chain of title to show
ownership by a named Plaintiff. In particulBefendants argue that Plaintiffs improperly rely
on affidavit testimony to establishdig critical to chain of title. As to these sound recordings,
Plaintiffs’ Motion is GRANTED inpart and DENIED in Part.

a. Sufficiency of Evidence Establishing Corporate Name Change

Defendants challenge Plaintiffs’ evident®wing chain of title for 96 pre-1972 sound
recordings claimed by Plaintiff UMG Recordingisc. (“UMG”) where the original agreements
with the recording artists wereitv the Mercury Record label. (S&&JF 1 237-241%) Plaintiff
UMG submits evidence that in 1960, Philips Elecics purchased Mercury Record Corporation
and changed the name to Mercury Record Ptimhs; Inc.; in or about 1972, Mercury Record
Productions, Inc. changed its name to Phonoghaay; in 1980, Phonogram, Inc. changed its
name to Polygram Records, Inc.; and UMG owressound recordings of Polygram Records,
Inc. (Id) Defendants concede nearlyaf these factsbut dispute Plaintiffs’ ownership on the
theory that “Plaintiffs have failed to produce adlie evidence establishing that Mercury Records

Productions, Inc. changed its name to Phonogram, Inc.” (Defs. SUF Resp. { 237-241.)

® The actual signatories toetke agreements included Mercury Record Corporation, Mercury
Record Corporation / Fair DeRlecords, Mercury Record @mration / Wing Record Corp.,
Mercury Record Productions, Inand Mercury Records, Inc.
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Plaintiffs did not support this name chamgéh documentation, as it had with other name
changes, but did submit declaration testimony fdmAn Cho, who is employed in the Business
and Legal Affairs Department &fMG as Senior Director — Litigeon Counsel. (Cho. Dec. 1 1.)
Ms. Cho states that, in connection with her jadpomsibilities, she has “become and [is] familiar
with the nature and scope of the UMG Pldistibusiness, including kdwot limited to their
copyrights, business recordsdabusiness relationships.”_(JdMs. Cho testifies in her
Declaration that “[ijn or bout 1972, Mercury Record Productiohsc. changed its name to
Phonogram, Inc.” (1df 71.) Defendants did not move tolgtrthis witness as incompetent, and
do not cite to any evidence that suggestsMwatCho’s testimony is false, inaccurate or
otherwise not credible.

Plaintiff has submitted competent evidencethe form of unrefuted affidavit testimony,
establishing chain of title tinese sound recordings. Defentiaunsupported denials in its
Response to Plaintiffs’ StatemesftUndisputed Facts cannot, tvitut citation to any evidence in

the record, create a genuine issue of fact. AbdeFresh & Frozen Fruits & Vegetables, Inc. v.

De-Mar Food Services IndNo. 06 Civ. 2142, 2007 WL 4302514, *4-5 (S.D.N.Y. Dec. 7, 2007)

(citing Fed. R. Civ. P. 56(e); U.S. Info. Syisic. v. Int’l Broth. of Elec. Workers Local Union

No. 3 No. 00 Civ. 4763, 2006 WL 2136249, at *4 (\DY. Aug. 1, 2006) (“Tahe extent the
[nonmovant] proclaim[s] factual assertions toitheispute without idntifying evidence in the
record, the [nonmovant] thwart[s] thedi@purpose of [Local Rule 56.1].”);.idA tactic where
the nonmovant “dispute[s] the factual assesiin the [moving pdy's] corresponding
paragraphs with objections alorerid fails to cite evidence “dictly violates” Rule 56.1.)).

A non-movant “may not rely simply on conclugstatements or on contentions that the

affidavits supporting the motioneanot credible, or upon merdegjations or denials of the



nonmoving party’s pleading.Ying Jing Gan v. City of New York96 F.2d 522, 532-33 (2d

Cir. 1993) (internal citationsnal quotation marks omitted). To the extent that Defendants
believe that Plaintiffs’ affidat testimony was not based on paral knowledge or is otherwise
not competent, the remedy is a motion to striidyre to do so waives any objection to that

evidence._Sehm re Teltronics Services, In&762 F.2d 185, 192 (2d Cir. 1985). See &lBt,

2007 WL 4302514, at *5 (citing Wdjcv. 42nd Street Dev. Proje@86 F. Supp. 2d 442, 448

(S.D.N.Y. 2005) (“[A]lny fact deged in defendants’ Rule 56sfatement, supported in fact by
the record, and not specificabynd expressly contradicted byoperly supported allegations in
[an affidavit submitted by nonmovant], will be deemed admitted by plaintiff.”)).

Plaintiffs bear the burden of establishing ownership. Having submitted competent
affidavit testimony to that effect, Plaintiffs haweet that burden. Defendants have not met their
burden of rebutting that evidenceastablishing that there igg@nuine issue of fact as to
Plaintiffs’ ownership of these sound recordifigéccordingly, the Court GRANTS summary
judgment to Plaintiffs witliegard to these recordings.

b. Sufficiency of Evidence Establishing Transfersand Exclusive
Licenses

For a number of recordings, Plaintiff@ch ownership based on assignments of, or
grants of an exclusive license to, the sotewbrdings, but do not provide documents to

substantiate these transfers. (SéH- 1 155, 181, 186-200, 218, 245, 247, 248, 284-286, 329,

* The decisions Defendants cite do not netggeconclusion. Defedants rely heavily upon
Lucas Entertainmen?03 F. Supp. 2d at 464, for the proposition that “first hand testimony” is
necessary to establish chaiftitle. Ms. Cho’s testimony, based on personal knowledge of
UMG'’s business structure, satisfies this requeem In any event, in Lucas Entertainmehere
was evidence suggesting that some of the key dentsiin the chain of title were forgeries, and
Defendants presented evidence supporting an atteenchain of title. Here, Defendants have
proffered no such contrary evidence, nor have gwn asserted that the name change did not,
in fact, take place.




330, 353, 355, 371.) For these sound recordingstiffs’ motion for summary judgment is
DENIED.

Under the Copyright Act, “[afransfer of copyright ownerghi . . is not valid unless an
instrument of conveyance, or a note or memauandf the transfer, is in writing and signed by
the owner of the rights conveyed or such owneuly authorized agent.” 17 U.S.C. § 204(a)
(hereinafter “Section 204")A “transfer of copyright ownelsp” includes “an assignment,

mortgage, exclusive licenser any other conveyance, alienation, or hypothecation of a copyright

or of any of the exclusive rigqhcomprised in a copyright . ...” 17 U.S.C. 8 101 (emphasis
added)._SeBavis v. Blige 505 F.3d 90, 100 n.10 (2d Cir. 2007) (“[E]xclusive license
agreements must be in writing.”);1® Nimmer on Copyright, 8 10.03 (2010).

Plaintiffs have attempted to claim owneigsof 12 pre-1972 sound recordings that were
originally owned by other entities, based on alteggansfers to Plaintiffs Arista Records LLC,
(seeSUF 11 329-30), and Sony Music Entertainment &¢E 1 371). Plaintiffs do not submit
signed writings effectuating enemorializing these transfers.

Plaintiffs also claim ownership of a numhsrsound recordings iginally owned by, or
registered in the names of, various foreign afékadf named Plaintiffs. According to Plaintiffs,
these affiliates have granted exclusive licertsePlaintiffs basedn various “intercompany
agreements.” (Sdeeak Dec. 1 47; Palerm Dec38; Cho Dec. { 54; SUF { 155, 181, 186-200,
218, 245, 247, 248, 284-286, 353, 355.) Plaintiffs do not submit copies of any writing signed by
the purported licensors of themyrights in these recording®laintiffs submit only affidavit
testimony that alludes to the et@ace of the agreements. (S@ak Dec. T 47 (“Plaintiff Sony
Music Entertainment has the exclusive righexploit and enforce the copyrights in the

Copyrighted Recordings @&sue in the United Statésrough various intercompany



agreements.”); Palerm Dec. § 30 (“Plaintiff WariBros. Records Inc. owns or controls the
exclusive rights to distribute amohforce the copyrights in thewnd recordings at issue in the
United States pursuant to various intercompany agreemeh@hd;Dec. 1 54 (“UMG
Recordings, Inc. is the exclus licensee of these recordingsrsuant to an inter-company
licensing agreement.®).

This affidavit testimony is insufficient to sdtighe formal requirements for transfers and
exclusive licenses under the plain langeiaf the Copyright Act.

Plaintiffs cite to progeny of the Secondtiit's decision in Eden Toys, Inc. v. Florelee

Undergarment Co., Inc697 F.2d 27 (2d Cir. 1982), for theoposition that Defendants, as third

party infringers, do not have standing to challeageansfer where there is no dispute between a
licensor and licensee as to the validity of the transfer.PEé@dem. (Ownership) at 4 (citing X-

IT Prods., L.L.C. v. Walter Kidde Portable Equipment,.Id&5 F. Supp. 2d 577, 604 (E.D. Va.

2001) (*[W]hen there is no dispute between dhiginal copyright owneand his licensee or

m

assignee, ‘it would be anomalotgspermit a third party infringer to’” challenge the transfer.)
(quoting_Eden Toy697 F.2d at 37)). Defendants argue that Eden Wagslimited to the
situation where a later writing was usedctmfirm an earlieoral transfer._SebPef. Opp. at 3

(citing Davis 505 F.3d at 101). There is, howevaunthority that the Eden Toysinciple can be

> This testimony is directly contradicted by statements of Plaintiffshsel in a letter to
Defendants’ counsel that “[t]he inter-compargehsing practices between Warner Bros. Inc and
its foreign affiliates . . . are not memorialized in an inter-company licensing agreement.”
(Meloro Dec. Ex. 5 at 10.)

® UMG submits copies of its iarcompany licensing agreementattbutline the mechanics of
the licensing of sound recordings owned by foreign affiliates. CheeDec. Exs. 46-52.) These
agreements, as further described by Ms. CheimReply Declaration, provide for the licensing
of sound recordings by various “Owners” througteatity that the agreements refer to as “the
Centre,” which, in turn, licenses the sound reays to the “OpCo” in each territory. (S€&0
Dec. Exs. 46-52 88 1, 4(a); Cho Reply Dec. g problem with this evidence is that
nowhere in the agreements is there any ideatifon of who each “Owner” actually is, nor is
there any document actually signed by the puegblicensors. These agreements are thus
insufficient to meet the requirements of Section 204.
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employed more broadly to preckithird party standing to chatige transferee ownership in any

case where there is no dispute betweansferor and transferee. 3eee Napster, Inc.

Copyright Litigation 191 F. Supp. 2d 1087, 1099 (N.D. Cal. 2002).

Without resolving this question of standingg @ourt concludes thawithout the written
agreements or other evidence esshlhg the validity of these trarest, Plaintiffs have failed to
meet their burden on this motion to demonstratettieat is no issue of fact as to the validity of
these transfers under Section 204. Be R. Civ. P. 56(a). It possible that these transfers
were pursuant to written agreements, signed by the transferors. Plaintiffs have not submitted the
agreements themselves, but could potentially submit evidence to establish the existence of a
writing that would satisfy Section 204. But o tlecord before the Court on this motion, there
are genuine issues of material fact as to Bftshownership of thessound recordings. Thus,
Plaintiffs’ motion for summary judgment with regato these sound recordings is DENIED.

3. Category Three: Timing of Ownership

For 39 post-1972 sound recordings, Defendargse that Plaintiff did not hold the
copyrights at the time of the alleged infjfement. (Def. SUF Resp. 11 33, 39, 43, 52, 78, 83, 84,
85.) Defendants base this argument on the facthbatvidence that Plaintiffs have submitted to
support their motion for summanydgment on direct infringemeshows an actual download of
these songs taking place during summer of 2010, when PI&ffs no longer held exclusive
rights in these particular sound recordings. ([Sek Opp. at 8-12.)

Defendants are correct that the owner of arlusive right under aapyright is entitled to
bring actions only for infringements “occurridgring the period of its ownership.” ABKCO

Music, Inc. v. Harrisongs Music, Ltd44 F.2d 971, 980 (2d Cir. 1991j.Plaintiffs are unable
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to prove any infringement of a sound recordiliging the time period that a named Plaintiff
owned the rights in thakcording, then Plairfts cannot recover.

The problem with Defendants’ argument_on thistion is that Plaintiffs have made clear
that they do not allege that infringemembk place only during the summer of 2010. Although
the actual downloads of these sound recorduegirmed by Plaintiffs investigators took place
during the summer of 2010, Pi&ifs maintain that they will offer evidence showing
infringements that took place outside of that ffpettme period. Defendants do not dispute that
Plaintiffs owned the copyrights in tiseund recordings at issue at some pdurtng the time
period relevant to this lawsuit. Thissimmary judgment on the issue of ownersifiphese
sound recordings is GRANTED.

Defendants may challenge (and have chagkel) Plaintiffs’ evidence of direct
infringement, including that any infringement thiad occur took place at a time when Plaintiffs
did not own the copyrights in tlund recordings at issue. fBiedants may also argue at trial
that damages for the infringements that ol during the more limited time period of a
particular Plaintiff's ownership should be lessened based on the smaller volume of
infringements. But none of these issues go@ghether there is a gen@imssue of fact as to
Plaintiffs’ ownershipof the sound recordings.

In any event, as to 16 particular sound rdews, Plaintiffs have shown that a named
Plaintiff does in fact have standing to sueifdringements that tooglace throughout the period
at issue, including the summer of 2010.

Defendants argue that Plaintiff Capitol Rekd.C lost rights in 16 sound recordings

by the band [Name Redactddjetween June 30, 2010 and September 13, 2@e&fendants

’ Plaintiffs have submitted briefing and evidemnegarding this issue under seal. Accordingly,
the name of the band in question has been redacted.
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argue further that the evidence of diredtimgement shows that downloads of these sound
recordings took place during this period of nomevship. Plaintiffs, however, have submitted
evidence demonstrating that December 13, 2010, [Name Redacted] granted to EMI (of which
Capitol Records LLC is a licensee) “all rightsaation and all other rightsf whatever nature
(including all performers’ propertyghts) in and to the Recordis, whether such rights are now
known or in the future created.” (McMullan Regec., Ex. 1 at 8 4.1; McMullan Dec. 1 14(a)
& Ex. 7) The Second Circuit has held thaiopyright holder may “convey his interest in
prosecuting accrued causes of atfiar infringement.”_Davis505 F.3d at 99. Thus, even if
Plaintiffs can establish direct infringemenntly during the period between June 30, 2010 and
September 13, 2010, they have established thatithecegenuine issue afaterial fact as to
their rights to bring infringement claims ftirese particular 16 sound recordings.

V. Analysis: Motion for Summary Judgment Regar ding Direct | nfringement

On Plaintiffs’ motion for summary judgmean liability for inducement of infringement,
Plaintiffs submitted “documentation and electrosticrage media data showing that LimeWire
users share and download unauttestidigital copies of the Retings through LimeWire,” and
submitted “hard drives that contain digital cepbf the Recordings, with electronic evidence
that establishes that the Redags were downloaded by LimeWiusers without authorization.”

Arista Records LLC715 F Supp. 2d at 507. The Court helat this evidence &ablished direct

infringement. _Id. The Court also noted that

[a] conclusive determination of whetheeparticular audio file was downloaded
through LimeWire may be made through analysis of its “hash.” A hash is a
property of a particular digitdile that reflects all aspects of that file, including its
content, quality and resolution, length, edinig, and any “ripping” software that
has been used to transfer the file. Thu® audio files wittthe same hash not
only have the same sound content bsib dlave been created using the same

8 Defendants do not dispute thaaiRliff held the rights in thessound recordings prior to June
30, 2010 and after September 13, 2010.
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“ripping” software. Based on a hash-bas@alysis, it is clear that copyrighted
digital recordings downloaded throughmeWire by Plaintiffs’ investigators,
were previously digitayl shared and downloaded bther LimeWire users.

Id. at 507 n.21 (emphasis added).

In connection with that motion, Plaintiflaibmitted evidence regarding 25 post-1972
sound recordings and 5 pre-1972 sound recordiR¢@ntiffs now submit evidence regarding
direct infringement of the approximatedy715 post-1972 sound recordings, and 1,490 pre-1972
sound recordings. This evidence includesstdi@e type of electronic media and other
documentation showing that Plaintiffs’ private@stigators, DtecNet and Mediasentry, searched
the Gnutella network for LimeWire users disttibg audio files owned by Plaintiffs, filtered the
results for users located in the United Stades, downloaded the file from that user. (8ésus
Dec. § 2 & Ex. 1.) As on Plaintiffs’ prior rion for summary judgment, this evidence is
sufficient to demonstrate direictfringement. Defendants do nate any evidence that would
create a genuine issue of fact as to Wwhethese downloads took place. Thus, summary
judgment for the Plaintiffs on the issakdirect infringanent is GRANTED.

Defendants argue that, because Plaintiffs didmadtide hash analysis with regard to the
sound recordings at issue on this motion, Pl#niave not shown any downloads by LimeWire
users beyond the single download perfed by Plaintiffs’ investigators.Cf. Arista Records
LLC, 715 F Supp. 2d at 507 n.21 (“Based on a hash-lzas#ysis, it is clear that copyrighted
digital recordings downloaded through LimeWe Plaintiffs’ investigators, were previously
digitally shared and downloadég other LimeWire users.”)Defendants argue further that,

because the only downloads that Plaintiffgehastablished were performed by their own

investigators, Plaintiffs have notet their burden to show “unauthorizeapying” of Plaintiffs’

® Plaintiffs argue only that the evidence fréimeir investigators “establishes that Plaintiffs’
works were infringed at leashce by LimeWire users.” Pl. Mem. (Infringement) at 12 n.9.
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works. Repp v. Webbet32 F. 3d 882, 889 (2d Cir. 1997) (emphasis added). This argument

has been uniformly rejected by courts. Cotese consistently lied upon evidence of
downloads by a plaintiff's investigator to dsiah both unauthorizedpying and distribution of

a plaintiff's work. SeéArista Records LLC v. Usenet.com, In633 F. Supp. 2d 124, 149-150

n.16 (S.D.N.Y. 2009) (“Defendants’ argument that [downloads by Plaintiffs’ investigators] are
not proof of unauthorized copying because Riffsnhad ‘authorized’ the downloads by their
investigators is without meritCourts routinely base findings offringement on the actions of

plaintiffs’ investigators.” (collecting cases)); see afgarner Bros. Records Inc. v. Walk&04

F. Supp. 2d 460, 467 (W.D. Pa. 2010) (holding that downloads by MediaSentry “establish[ed]

unauthorized distribution as to those nineoreings”);_Capitol Records, Inc. v. Thom&a39 F.

Supp. 2d 1210, 1216 (D. Minn. 2008) (“[DJistributionNtediaSentry can form the basis of an

infringement claim.”); Atlatic Recording Corp. v. Howelb54 F. Supp. 2d 976, 985 (D. Ariz.

2008) (holding that MediaSentry daleads could form the basis ioffringement claim because

“the recording companies obviously did not intend to license Mediagsto authorize

distribution or to reprodte copies of their works. Rather, the investigator’'s assignment was part
of the recording companies’ attempt to stop Hbwefringement, and therefore the 12 copies

obtained by MediaSentry are unauthorizedtirfg Olan Mills, Inc. v. Linn Photo Cp23 F.3d

1345, 1348 (8th Cir. 1994)). Defendants fail teritify meaningful distinctions between the
instant case and the cases cited above.

While Plaintiffs’ evidence is sufficient to eblesh liability for infringement of the sound
recordings at issue, Plaintiffs retain theden to show broader downloading by LimeWire’s
users in order to establish actual damages atmAatisfy the varioufactors for calculating

damages as outlined in Bryant v. Media Right Productions, 608 F.3d 135, 144 (2d Cir.
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2010) (holding that courts@to consider, inter alidthe expenses saved, and profits earned, by
the infringer; [and] the revenuedibby the copyright holder”).
V. Conclusion

For the foregoing reasons,

(a) Plaintiffs’ motion for partial summary judgent on Plaintiffs’ ownership or control of
the works at issue (Dckt. Entry No. 420) is (1) GRANTED as to the 55 disputed sound
recordings referenced in SUF 11 271-273; (2) GRANTED as to the 96 disputed sound recordings
referenced in SUF 11 237-241; (3) DENIED agh® 207 disputed sound recordings referenced
in SUF 11 155, 181, 186-200, 218, 245, 247, 248, 284-286, 329, 330, 353, 355, 371; and (4)
GRANTED as to the 39 dispad sound recordings refeied in SUF |1 33, 39, 43, 52, 78, 83,
84, 85.

(b) Plaintiffs shall have the opportunitysabmit any further evidence with regard to
ownership of the sound recordings for which sianympudgment has bee®enied. Plaintiffs
shall submit such evidence (and any relatgdllargument) no later than April 4, 2011.
Defendants shall submit any briefing regardimg evidence no later than April 7, 2011.
Plaintiff's Reply, if any, shall beue at the close of businessAyoril 8, 2011. Initial briefs on
this issue are limited to no more than eight (8)gza The reply, if any, is limited to five (5)
pages.

The parties will be permitted to supplemére Pre-Trial Order with any evidence and
witnesses who become relevant only by virtuthefCourt’s order regairtty these submissions.

Any such supplementation will be permittedhin 48 hours of any such order.
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(¢) Plaintiffs’ motion for partial summary judgment on direct infringement (Dckt. Entry
No. 430) is GRANTED.
SO ORDERED.

Dated: New York, New York

March’29 2011 .
Kimba M. Wood '
United States District Judge
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