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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ARISTA RECORDS LLCATLANTIC RECORDING

CORPORATION; BMG MUSIC; CAPITOL

RECORDS, INC; ELEKTRR ENTERTAINMENT

GROUP INC; INTERSCOPE RECORDS; LAFACE

RECORDS LLC; MOTOWN RECORD COMPANY,

L.P.; PRIORITY RECORDS LLC; SONY BMG

MUSIC ENTERTAINMENT; UMG RECORDINGS,

INC; VIRGIN RECORDS AMERICA, INC.; and 06 CV 5936 (KMW)

WARNER BROS. RECORDS INC., AMENDED
OPINION & ORDER

Plaintiffs,
-against-
LIME GROUP LLC; LIME WIRE LLC; MARK
GORTON; GREG BILDSONand M.J.G. LIME WIRE
FAMILY LIMITED PARTNERSHIP,

Defendants.
KIMBA M. WOOD, U.S.D.J.:
|.  Introduction’

Plaintiffs are thirteen major record compethat collectivelyroduce, manufacture,
distribute, sell, and license “tlvast majority of copyrightedosind recordings sold in the United
States.” (First Am. Compl. ¥.) Plaintiffs raise various deral and state law claims of
secondary copyright infringement against Liwae LLC (LW); Mark Gorton, the Chairman
and sole Director of LW; Lime Group LLC (“me Group”); and the M.J.G. Lime Wire Family

Limited Partnership (“Lime Wire FLP”) (collectly, “Defendants”) for theirole in distribution

of the LimeWire software program (“LimeWire”)LimeWire permits users of the program to

By Order dated April 25, 2011, the Court stateat it would issue an amended version of
Arista Records LLC v. Lime Group LL@15 F. Supp. 2d 481 (S.D.N.Y. 2010) (the “May 2010
decision”). (Sed®.E. 709.) The May 2010 decision is hereby withdrawn, and is replaced with
the instant Amended Opinion & Order (dated April 28, 2011).
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share digital files over the Internet. Plaintdltege that LimeWire users employ LimeWire to
obtain and share unauthorizempees of Plaintiffs’ sound recdings, and that Defendants
facilitate this infringement by distributing and maintaining LimeWire.

Plaintiffs raise the following claims amst LW, Lime Group, and Gorton: (1)
inducement of copyright infringement; (2) cobutory copyright infringement; (3) vicarious
copyright infringement; and (4) state commlaw copyright infringement and unfair
competition® Plaintiffs also raise a state lavafidulent conveyance claim against Gorton and
Lime Wire FLP, and a claim for unjustrichment against Lime Wire FLP.

The parties now move for summary judgmeRtaintiffs move for partial summary
judgment on their claims of (1) inducemenirdfingement; (2) contributory infringement; and
(3) common law infringement and unfairmopetition. LW, Gorton, and Lime Group move for
summary judgment on each of these claims,anBlaintiffs’ claim ofvicarious copyright
infringement Gorton and Lime Wire FLP mover summary judgment on Plaintiffs’

fraudulent conveyance and unjust enrichment claims. Defendants also have submitted a number

! The case was transferredte undersigned in October 20f@8lowing the Honorable Gerard
E. Lynch’s appointment to the Cowft Appeals for the Second Circuit.

2 LW filed (1) antitrust counterclaims againsaiPtiffs pursuant to Sections 1 and 2 of the
Sherman Antitrust Act, 15 U.S.C. 88 1 and 2, Sedtion 4 of the Clayton Act, Act, 15 U.S.C.
815; and (2) ancillary counterahas under New York State law foonspiracy in restraint of
trade, deceptive trade practices, and tortiotesf@rence with prospective business relations.
The Court dismissed LW'’s claims in 2007. Arista Records LLC v. Lime Group EBZF.
Supp. 2d 556 (S.D.N.Y. 2007).

% A joint amicusbrief was submitted by the Electronic Frontier Foundation, Center for
Democracy and Technology, Computer & Comneations Industry Association, Consumer
Electronics Association, HonfRecording Rights Coalition, formation Technology Association
of America, Public Knowledge, Special Libies Association, and U.S. Internet Industry
Association.




of motions to exclude evidence submitted bymi#s in support of their motion for summary
judgment.

For the reasons stated below, the Court: (1) DENIES Defendants’ motions to exclude
evidence* (2) GRANTS Plaintiffs’ motion for summaiudgment on the claim against LW of
inducement of copyright infringement, and WES LW’s motion for summary judgment on the
claim; (3) DENIES the parties’ cross-motions smmmary judgment on the claim against LW of
contributory copyright infringement; (4) DENS LW’s motion for summary judgment on the
claim of vicarious copyright infringemer(®) GRANTS Plaintiffs’ motion for summary
judgment on their claims against LW for common law copyright infringement and unfair
competition, and DENIES Defendants’ motion for summary judgment on these claims; (6)
GRANTS Plaintiffs’ motions for summary judgent on the claims against Gorton and Lime
Group for inducement of copyright infringeent, common law infringement, and unfair
competition, and DENIES Defendants’ motidns summary judgment on these claims; (7)
DENIES the parties’ motions for summary judgnt on the claims against Gorton and Lime
Group for contributory copyrighbfringement and vicariousopyright infringement; and (8)
DENIES Gorton’s and Lime Wire FLP’s mot for summary judgment on the fraudulent
conveyance and unjust enrichment claims.

Il. Factual Backqground

Unless otherwise noted, the followiracts are undisputday the parties:

A. File-Sharing Programs

* Except that, as set forth below, the Courtakes conditions on Plaintiffs’ future meetings
and conversations with Bildson; and (2) excludegain exhibits containing emails and internet
forum postings written by Adam Fisk, a form&l/ employee, after his employment with LW
had ended.



Over the last several years, technologi@ge developed that make it inexpensive and
easy to record, distribute, and share music \@drternet. Many artists now digitally record
songs to sell through online music retailensdividuals who purchasegital recorangs often
share them with others by using free or low-smstware or Internet programs, known as “file-
sharing programs.” File-sharing programs allowrago exchange digital files, including digital
recordings, with each other through the Interméast digital recordings released in the United
States, however, are copyrigitbtected, and theopyright owners do not authorize sharing
through file-sharing programs. A number ofrqmanies that have distributed file-sharing
programs, including the distribars of the programs Napster, Kazaa, Morpheus, and Grokster,
have faced liability for copyright infringement, on the ground that they facilitated infringement

committed by users of their programs. See &&M Records, Inc. v. Napster, In@239 F.3d

1004 (9th Cir. 2001).

B. Creation and Design of LimeWire

LW was founded in June 2000. The company released LimeWire in August 2000.
LimeWire is a file-sharing program thatilizes “peer-to-peer” (“P2P”) technology. By
employing P2P technology, LimeWire permits its usershare digital filegia an Internet-based
network known as the “Gnutella network.” LimeMYuusers can share almost all files stored on

their computers with other LimeWire us&r&Vhen a LimeWire user wishes to locate digital

> Napster, Inc. was one of the first companies to develop a file-sharing program that permitted
users to exchange digital recordinga the Internet. The vast mapy of files that were shared
through the Napster program were digital reoayd protected by copight, the sharing of

which was not authorized. Napster was founbldéiaf contributory ad vicarious copyright
infringement. The Napster program wasitsdown by a courbrdered injunction.

® LimeWire recommends that “all LimeWire usstsare generously with eranother.” (Pl. SUF
1 82.) LimeWire's default settings make fd#ts that a user dowaads through LimeWire
available to other LimeWire usefiar download. (Pl. SUF § 83.)



files available through the network, she enters searchiaritéo the search function on
LimeWire’s user interface. LimeWire theness the computers of other LimeWire users, to
locate files that match the sehrcriteria. The LimeWire user can download any files that
LimeWire locates. When the user downloads a filmeWire transfers a dital copy of the file
from the computer on which it is located to the LimeWire user’'s computer.

C. Plaintiffs’ Copyrighted Recordings

Plaintiffs sell and distributthe vast majority of all recorded music in the United States.
They allege that they own the copyrights oclagive rights to more than 3000 sound recordings,
which are listed in exhibits to the First Amendaaimplaint. (First Am. Compl., Exs. A & B (as
revised, Jan. 31, 2008).) In thisgation, Plaintiffs have mvided documentation establishing
that they own the copyrighto thirty popular recoidgs (the “Recordings™. Plaintiffs allege
that LimeWire users share and download unaighkd digital copies ofhe Recordings via
LimeWire, and that Defendants are seconddialyie for this infringement because they
distribute and maintain LimeWire.

[1l. Evidentiary Motions

’ Plaintiffs provided this documentation pursu@man instruction given by Judge Lynch at a
hearing held on December 7, 2007. Since 1972, allsoeind recordings have been protected
by federal copyright law. Sel&r U.S.C. § 102(a)(7). Sound redimgs created before February
15, 1972 are protected from infringemégtNew York common law. Se@apitol Records, Inc.
v. Naxos of America, Inc830 N.E.2d 250, 263-64 (N.Y. 2005); 17 U.S.C. 8§ 301(c). Here,
twenty-five of the Recordings we made after 1972. Plaintiffeve provided federal copyright
registration certificates that ebtesh that Plaintiffs’ own valictopyrights to these recordings.
Seel7 U.S.C. 8§ 401(c); Hamil Am. Inc. v. GAI93 F.3d 92, 98 (2d Cir. 1999). With respect to
the five recordings created prim 1972, Plaintiffs have providecopies of agreements granting
them common law copyrights toede recordings. (Pl. SUF § 102.) Plaintiffs have never
authorized or licensed LW or users of Lime®/o distribute, publish, or copy any of the
Recordings.




Defendants have filed a number of motiehallenging the admissibility of evidence
submitted by Plaintiffs (the “Evidentiary Motions”). The Court considers each of the
Evidentiary Motions in turn. TénCourt determines the admissilyilof the challenged evidence

based on the same principlesnasuld apply at trial._SeRaskin v. Wyatt C9.125 F.3d 55, 66

(2d Cir. 1997). The Court finds that, excepthwiespect to certain limited issues discussed
below, Defendants’ evidentiagbjections are without merit.

A. Motions to Exclude Reports adastimony of Plaintiffs’ Experts

Defendants move to exclude the reports tastimony of two expemwvitnesses retained
by Plaintiffs, Dr. Richard P. Waterman and BHis Horowitz. The Court denies Defendants’
motion.

1. Leqgal Standard

A court may admit expert testimony oncéats determined that such testimony is

reliable. Daubert v. Merrell Dow Pharms., |59 U.S. 579, 589 (1993); Nimely v. City of

New York 414 F.3d 381, 396-97 (2d Cir. 2005). Reliapiis analyzed under Rule 702 of the
Federal Rules of Evidence, which provides thatitness who is qualified as an expert by
knowledge, skill, experience, training, or ediumaimay provide testimony that is (1) based upon
sufficient facts or data; (2) ¢hproduct of reliable principb and methods; and (3) based on
reliable application of the priiples and methods to the faofsthe case. Fed. R. Evid. 702.
There must be “‘a sufficiently rigorous atical connection deveen [the expert’s]

methodology and the expert’s conclusions . . ..andhe scientific principles and methods

[must] have been reliably applibg the expert to the facts ofetltase.” _In re Zyprexa Prods.

Liab. Litig., 489 F. Supp. 2d 230, 284 (E.DW 2007) (quoting Nimely414 F.3d at 397). The

party seeking to rely on expaestimony bears the burden ofaddishing, by a preponderance of



the evidence, that all requiremts have been met. S2aubert. 509 U.S. at 593 n.10 (1993);

United States v. William$06 F.3d 151, 160 (2d Cir. 2007).

2. Application

a. Dr. Richard P. Waterman

Dr. Waterman is an Adjunétssociate Professor of Statistics at The Wharton School at
the University of Pennsylvania, and the Presider Co-Founder of Analytic Business Services,
Inc., a consulting company that provides expdvi@ and opinions in #hfield of statistical
analysis.

Plaintiffs hired Dr. Waterman to condwcstudy of LimeWire that estimates the
percentage of digital files (1) availabledhgh LimeWire that are authorized for free
distribution; and (2) requested for downloadLiimeWire users that are authorized for free
distribution® For the study, Dr. Waterman analyzethndom sample of 1800 files available
through LimeWire. He determined that 93% ofdila the sample (1644 fd¢ were protected or
highly likely to be protected by copyright, atidis not authorized fdree distribution through
LimeWire. (Waterman Report, 2-3.) He foundttld3.6% of the files we digital recordings
with copyrights owned by Plaintiffs._()d.Dr. Waterman next logged the number of times
LimeWire users sought to download each of tles iin the sample. Based on these results, Dr.
Waterman estimated that 98.8% of the fileguested for download through LimeWire are
copyright protected or highly likely copyrightotected, and thus not authorized for free

distribution. (Id.at 7-8.)

8 Dr. Waterman has conducted similar studie$ @movided expert opinh in other copyright
infringement cases in this aonther districts. Courts haapproved and relied on his expert
testimony in those cases. Seelumbia Picturesnidustries, Inc. v. Fungase No. 06-5578,
2009 U.S. Dist. LEXIS 122661, at *5-7 n.2 (C@al. Dec. 21, 2009); Arista Records LLC v.
USENET.com 633 F. Supp. 2d 124, 131 n.4 (S.D.N.Y. 2009).




Defendants attack the relialyliof Dr. Waterman'’s studgnd expert opinion, arguing
that Dr. Waterman’s methodology was deficieat&use (1) Dr. Waterman collaborated with
Plaintiffs in designing and impleenting the study; (2) the categarithat Dr. Waterman used to
classify the sample files were improper; angt(i& study improperly exatied certain files from
the statistical analysfs.The Court finds that Defendantsbjections are witout merit. Dr.
Waterman’s expert report and testimony are admissible.

First, there is no support for the contentibat Dr. Waterman’s gtly is flawed because
of his collaboration with Plairffs. Plaintiffs assisted Dr. Waterman in a variety of ways,
including obtaining the sample of files, categorizing the files in the sample, and implementing
the statistical protocol that Dr. Waterman deped. Plaintiffs’ assistance in developing and
implementing the study was entirely appropriate. Sak R. Civ. P. 26(a)(2)(B) advisory
committee’s note (1993) (stating that counsel m@yide “assistance to experts in preparing

[expert] reports, and indeed .. this assistance may be needed”); Inline Connection Corp. v.

AOL Time Warner InG.470 F. Supp. 2d 435, 442-43 (D. Del. 2007) (noting that experts may

rely upon information provided by the client, othgperts, or counsel). The Court finds that Dr.
Waterman applied his expert knowledge to dgyvea reliable methodology. Dr. Waterman'’s
methodology obtained a suitably random and reymasive sample of files available through
LimeWire. Moreover, the limitations of Dr. Watean’s study are well dimed. Defendants can
—and do — challenge the study’s probative value, and the Court has sufficient information to

properly weigh Dr. Watermanfindings and conclusions.

® The Court notes that Defendants offer no stasiksitudy to rebut the acaay or reliability of
Dr. Waterman'’s findings and exp®pinion, and do not challendp. Waterman'’s expertise in
the field of statistical analysis.



Second, the Court finds that the categoriedavinloaded files used in Dr. Waterman'’s
analysis are appropriat®.Similar studies using nearly idetsi file classifications have been

considered and approved by other courts. See Metro-Goldwyn-Mayer Studios Inc. v.

Grokster 545 U.S. 913, 952 (2005) (Breyer, J., canag) (considering findings of statistical
study as to proportion of files available onfdlearing network thatere “infringing” and

“likely infringing”); A&M Records, Inc. v. Napster, Inc114 F. Supp. 2d 896, 903 n.6 (N.D.

Cal. 2000) (considering expert report that agapbigital file categaes (1) confirmed as

infringing, (2) likely to be infinging, and (3) confirmed as nofrimging); Arista Records LLC

v. Usenet.com, Inc633 F. Supp. 2d 124, 145 (S.D.N.Y. 2009) (denying motion to exclude
similar study by Dr. Waterman thatilized the same classificatie of copyrighstatus).

Third, the Court rejects Defendants’ contentthat the exclusion of twenty-six files
identified as “spam, spoofs, and pornographghfrDr. Waterman’s sample renders his findings
unreliable. Dr. Waterman hasopided sufficient reasoning for these files’ exclusion from his
analysis. (Se&vaterman Depo. at 230-78.) In anyst; given the small number of files
classified as “spam, spoofmd pornography,” their exclusiorofn the sample size of 1800 files
had an inconsequential effect on Dr. Watan’s statistical findings and conclusions.

The Court finds that Dr. Waterman’s expeaport and testimony are based on reliable
methodology and are therefore admissible.

b. Dr. Ellis Horowitz

Dr. Horowitz is a professor of Computgcience and Electrical Engineering at the
University of Southern California. He posses substantisthowledge and experience in

software engineering and development. Horowitz has provided an expert report and

19" The categories used includgt) “confirmed infringing;” (2) “tighly likely to be infringing;”
(3) “highly likely noninfringing,” and (4)authorization status indeterminable.”



testimony on how LimeWire functions and athnfringement-redting technologies are
available to prevent or mitigathe distribution of unauthorized files through LimeWire.
Defendants seek to exclude Dr. HorowitEport and testimony on the grounds that he
improperly opines on (1) the intent or state ohdhof Defendants and LimeWire users; and (2)
the relative efficacy of variotiafringement-reducing technologi&s.The Court rejects both
arguments and finds that Dr. Horovigzxpert opinion is admissible.
First, Dr. Horowitz has not opined on thetpes’ state of mind, butather has provided

information on the desigand_functionalityof the LimeWire program._See, e.Blorowitz

Report 1 56 (“Although Lime Wire LLC professeda® agnostic about whétes are transferred
using LimeWire, LimeWire’s feature set is optaad for downloading popular audio files.”); id.

1 57 (noting that the design bW's “user interface” gpports the download ohusic files); id

66 (opining that the use of a fg3sic Rock” genre category has the effect of generating search
results containing unauthorized works); d70 (discussing that some of LimeWire’s features are
“potentially confusing” to users)Such expert opinion is prepand aids the finder-of-fact in
understanding LimeWire’s features. Dr. Hertz does not makerng impermissible legal
conclusions, such as stating that LW actuallyndea to facilitate copyright infringement. He
also does not cross the lingdrunreliable speculation abdire intended purpose of various

LimeWire design feature¥ SeeNimely v. City of New York 414 F.3d at 396 n.11 (noting that

1 Defendants do not challenge Dr. Horowitz'pestise or his description of the LimeWire
application and its file-sharing system.

12 Dr. Horowitz’s expert opinions on a compuserftware system and its features was found to
be admissible and, in fact, “deserving of substanteaght” by another judge this district. _See
Arista Records LLC v. Usenet.com, In608 F. Supp. 2d 409, 425 n.23 (S.D.N.Y. 2009); see
alsoArista Records LLC v. Usenet.com, In633 F. Supp. 2d 124, 130-31, 133, 150, 152
(S.D.N.Y. 2009) (relying on Homaitz's testimony); Columbi&ictures Indus., Inc. v. Fung

10



an expert witness is permitted substantially more leeway than a lay witness in testifying as to

opinions that go beyond on histwer immediate perception) {icig United States v. Gargid91l

F.3d 127, 139 & n.8 (2d Cir. 2002)); te Zyprexa Prods. Liab. Litig489 F. Supp. 2d at 283-84

(noting that an expert is “permitted wide latieuto offer opinions,” so long as they rely upon
expert knowledge and experience).

Second, the Court finds that Dr. Horowitspert opinions on the effectiveness of
various infringement-reducing teablogies are reliable and satighe requirements of Rule 702
and_Daubert Dr. Horowitz has substantial expeetin computer software design and
engineering. His expert report makes cleat ths opinions are bagepon his observation and
collection of relevant information aboutisting infringement-redting technologies.

The Court has found that Dr. Watermaaisl Dr. Horowitz’'s expert reports and
testimony are reliable and admissible. The €tws DENIES Defendants’ motion to exclude
the evidence.

B. Bildson Declaration

Defendants move (1) to strike the declamatof Greg Bildson (“Bildson”), submitted by
Plaintiffs on September 26, 2008 (the “Bildsoadaration”); and (2jor a protective order

enjoining Bildson from speaking ffilner with Plaintiffs’ attorney$® The Court denies

Case No. 06-5578, 2009 U.S. Dist. LEXIS 122661, at *5-7 n.2 (C.D. Cal. Dec. 21, 2009)
(finding Horowitz’s testimony aaissible on summary judgment).

13 Defendants also move for a stay of themary judgment proceedings until the Court has
considered Plaintiffs’ motion tstrike the Bildson Declaratioand for a protective order.
Briefing on summary judgment complete, however. The Cadus capable of considering
Plaintiffs’ motion to strike and for a protectiveder at the same time as the parties’ summary
judgment motions, without prejuring Defendants. Accordinglihe Court denies Defendants’
motion for a stay.

11



Defendants’ motion, except thatetlEourt places certain limitexnditions on Plaintiffs’ future
contacts with Bildson.

When Plaintiffs filed this action in 28, they named Bildson, LW’s Chief Technology
Officer (*CTQ”) and Chief Operating OfficdfCOQ"), as a defendant. On July 22, 2008,
Bildson’s attorney, Michael Pagé&age”), contacted Plaintiffi® make a settlement proposal,
whereby Plaintiffs would drop the claims agaiBgdson in exchange for Bildson providing
Plaintiffs with factual information about L\&nd LimeWire and paying a nominal settlement
amount. On July 28, 2008, Page contacted Ch&dder (“Baker”), LW’s attorney, and asked
whether he consented to Bildson meeting withriRilés’ attorneys to “speak substantively with
[Bildson] . . . as a [LW] employee.” Baker consented.

On September 4, 2008, Bildson and Page metRldmtiffs’ attorney, Katherine Forrest
(“Forrest”), to discuss settlemienForrest proposed a settlement agreement that included a
cooperation clause, under whiBlldson would cooperate with Plaintiffs’ investigation of
Defendants and provide information and, if nesegg, testimony on LW’s infringing activities.
Following the meeting, Bildson set forth his kviledge of LimeWire and of LW'’s infringing
activities in the Bilden Declaration. On September2®08, Bildson voluntarily resigned from
LW. On September 10, 2008, he executed the &ild¥eclaration and the tdement agreement.

Defendants move to strike the Bildson Caeation, on the grounds that it arose from
improper_ex parteommunications between Bildson and Riiffis’ attorneys and that it contains
information subject to the attorney-client privilege. Defendants seek a protective order

purportedly to prevent Bildson from disclosipgvileged information to Plaintiffs.

12



1. Legal Standard

In New York, attorneys are prohibitedf soliciting information about an opposing

party that is protected bytarney-client privilege._Selluriel Siebert & Co. v. Intuit In¢.868

N.E.2d 208, 210-11 (N.Y. 2007); Merrill v. City of New York005 WL 2923520, at *1

(S.D.N.Y. Nov. 4, 2005); Wright v. Ster@003 WL 23095571, at *1 (S.D.N.Y. Dec. 30, 2003).

The party invoking thettorney-client privilegebears the burden establishing that the
information at issue is privileged. To do thise party must shothat there was “(1) a
communication between client and counsel, whighn@s intended to be and was in fact kept
confidential, and (3) made fordlpurpose of obtaining or providihggal advice.”_United States

v. Constr. Prods. Research, In€3 F.3d 464, 473 (2d Cir. 1996). The attorney-client privilege

“only protects disclosure of communications; it does not protect disclosure of the underlying

facts.” Upjohn Co. v. United State$49 U.S. 383, 395-96 (1981). The Second Circuit

“construe[s] the privilege narrowly because nders relevant information undiscoverable; [it

applies] only where necessary to ackiég purpose.”_In re County of Eyi¢73 F.3d 413, 418

(2d Cir. 2007) (internalitation omitted).

The New York Rules of Professional Conduaivpde that a lawyerepresenting a client
may not have ex partmmmunications with an oppaogj party who the lawyer knows is
represented by counsel, unlessltiveyer has the consent of tharty’s counsel. N.Y. Rules
Prof. Conduct 4.2 (2009). The New York CouriAgipeals has defined adpy” in this context
to include “corporate employees whose acts dassions in the matter under inquiry are binding

on the corporation (in effect, the corpdoats ‘alter egos’).” _Niesig v. Team 558 N.E.2d

1030, 1035 (N.Y. 1990); Estes v. City of New YpP006 WL 2299350, at *1 (E.D.N.Y. Apr.

11, 2006). A lawyer may have ex pactmtact with the opposingarty’s former employees.

13



SeePolycast Tech. Corp. v. Uniroyal, Ind29 F.R.D. 621, 628 (S.D.N.Y. 1990). If the former

employee had access to privileged informativhile employed with the opposing party,
however, a court may enter a protective ordaciplg conditions on such contact, in order to

prevent sharing of any privileged information. $gendell-Citgo Refining, LP v. Petroleos de

Venezuela, S.ANo. 02 Civ. 0795, 2003 WL 22990099, at *Z3D.N.Y. Dec. 19, 2003).

2. Application

The Court will not strike the entire Bilds@eclaration. The Deatation does not arise
out of improper_ex parteommunication between Bildson anaintiffs’ counsel, Forrest. Prior
to meeting with Bildson, Forrest received camisfrom Defendants’ counsel for Forrest to
“speak substantively with [Bildson] . . . as a [LW] employ¥e.”

Defendants argue that, because Bildson recevedeged information while working at
LW, the Court should conclude thhe Bildson Declaration reflectonfidential information and
strike the entire document. Defendants, howesitr to no decision in wbh a court has struck
an entire factual declaration, without any evidence that the entire declaration was privileged.

Rather, when presented with a declaration feoparty with access fivileged information,

4 Defendants argue that the meeting was improper because Baker intended to give Forrest
permission to speak with Bildson only abowedtlement, not a dearlation. Defendants’
argument is unpersuasive. Defendants Ipgesented no evidencedinating that Baker
attempted to limit the scope of Forrest’s convieosawith Bildson, or tht Forrest knew that
Baker’'s consent was limited. In her emailrfést asked if she could have a “substantive”
conversation with Bildson in his capacity “as &\[L.employee.” Baker responded “this is fine.”
Baker’s response did not limit the conversatietween Plaintiffs’ counsel and Bildson to
settlement.

15 Defendants cite to two casessiapport their argument that tG®urt should strike the Bildson
Declaration based on a presumptiordisiclosure, Hull v. Celanese Carp13 F.2d 568 (2d Cir.
1975) and MMR/Wallace Power &dlus., Inc. v. Thames Assocg64 F. Supp. 712 (D. Conn.
1991). These cases involve attorney disqualificeti They do not stand for the proposition that
a court should strike an entire declaration \ehteere is no evidence that the entire declaration
contains privileged information.

14



courts strike only those portionstbie declaration that actuakipntain privileged information.

SeeMajor League Baseball Properties, Inc. v. Opening Day Producfi®83 WL 525482, at

*6 (S.D.N.Y. Aug. 22, 1997) (striking only one phrase from party’s testimony, because only that
phrase reflected privileged information). Thipegach is consistentith the Second Circuit’s
mandate that the attorney-client privilege be igpharrowly, so as not to exclude discoverable

information. _Seén re County of Erie473 F.3d at 418.

Defendants have provided two declaratiorad thdicate that three statements in the
Bildson Declaration mageflect privileged communicationgl) in the second line of paragraph
11 of the Declaration, the worddlfiwing the comma; (2) in theesond-to-last line of paragraph
12 of the Declaration, the worétsllowing the word “feature;” ad (3) in the first sentence of
paragraph 21 of the Declarmani, the words from “also” throudievidence.” The Court does not
rely on these statements in deciding the instaottons. Accordingly, there is no reason for the
Court to rule on their stas at this time.

The Court will not issue a protective orgeohibiting Plaintiffs from speaking with
Bildson. Plaintiffs have made a good faith eftortivoid learning privileged information from
Bildson. Forrest and Page, Bildson’s attorneyersubmitted affidavits stating that Forrest met
with Bildson only once, and that she never sought privileged information from him. Forrest and
Page both state that they repebtedarned Bildson not to providdaem with such information.
Defendants have presented no evidence thas@ildlisclosed privilegd communications to
Plaintiffs, other than the twcedlarations discussed above.

Because Bildson had access to privilegédrmation while at LW, however, the Court
believes that it is sensible and fair to order fdidal precautions to ensure that Bildson does not

reveal privileged information to Plaintiffs in tfeure. Accordingly, the Qurt orders Plaintiffs:

15



(1) not to request privileged information frddfldson; (2) to stop Bildson from revealing
privileged information, if Plaintiffs become awe that he is doing so; and (3) to promptly
provide Bildson and his attorneytwia copy of this order, and émsure that Bildson’s attorney
discusses with Bildson his obligation rotdisclose privileged information.

Accordingly, the Court DENIES Defendantaotion to exclude thBildson Declaration
and for a protective order, except to the extieat the Court places conditions on any future
contacts between Plaintiffs and Bildson.

C. Declarations of Sehested, Kempe, and Coggon

Defendants move to strike the declaratioh§homas Sehested, Andrew Kempe, and
Katheryn Coggon, on the ground that Plaintifiéef@ to identify the thee individuals as
potential withesses. The Coudenies Defendants’ motion.

Rule 26 requires parties to disclose ittentity of individuals “likely to have
discoverable information that the disclosing pamiay use to support its claims or defense.”
Fed. R. Civ. Pro. 26(a). Parties must updeie supplement their disclosures and other
discovery responses in “a timely manner.” FedCR. P. 26(e). If a party fails to disclose a
witness as required by Rule 26, a court may exchwitdence obtained from that witness, unless
the failure to disclose was substantially justifeecharmless. Fed. R. Civ. P. 37(c). A court has

discretion to exclude evidence becausa pérty’s failure to disclose. S8emi-Tech Litig.

LLC v. Bankers Trust Cp219 F.R.D. 324, 325 (S.D.N.Y. 2004). Because “refusing to admit

evidence that was not disclosed during discoieeydrastic remedy,’ courts will resort to

preclusion only ‘in those ramases where a party’s condugpresents flagrant bad fagimd

callous disregardf the Federal Rules of Civil Praere.” Ward v. The Nat'| Geographic
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Soc’y, No. 99 Civ. 12385, 2002 WL 27777 (S.D.NJan. 11, 2002) (quoting Grdinich v.
Bradlees 187 F.R.D. 77, 79 (S.D.N.Y. 1999)).

Here, there is no evidence that Plaintiffs’ alleged failure to disclose Kempe, Coggon, and
Sehested prejudiced Defendants.

The information provided by Kempe is no different from that possessed by a witness
whose identity was timely disclosed, Thomas Carperféaintiffs were not required to update
their disclosure to state that they woul@alp with Kempe instead of Carpenter. Segitatos v.

Hasbro, Ing.No. 6:05-CV-930, 2007 WL 3124626,*8 (N.D.N.Y. Oct. 23, 2007):°

Defendants claim that they have beegjyliced because they have not had an
opportunity to cross-examine Coggon and Sehesdter Plaintiffs submitted the declarations,
however, Defendants could have moved tpode the two witnesses, which would have
remedied any prejudice Defendants claim teehsuffered. Defendants’ failure to request
depositions undercuts thergument of prejudice.

The Court thus DENIES Defendants’ motimnexclude the declarations of Kempe,
Coggon, and Sehested.

D. Exhibits Purportedly Relatg to Settlement Negotiations

Defendants move to exclude thirty-three of Plaintiffs’ exhibitd related deposition
testimony that they claim are inadmissible purstarmule 408(a)(2) athe Federal Rules of

Evidence. Rule 408 provides that “conduct ateshents made in compromise negotiations

16 Kempe is the Manager of Technical AccoBetvices at MediaSegtServices, a company
hired by the Recording Industry AssociationAmherica to monitor various P2P programs,
including LimeWire. In theimitial witness disclosure lisRlaintiffs included Thomas
Carpenter, a “Director” d¥lediaSentry Services. (S€errest 12/05/08 Mot. To Strike/Exclude
Decl., Ex. 492.) Plaintiffs sought the samelence from Kempe that they would have sought
from Carpenter, namely MediaSentry’s infotroa regarding the infriging activity occurring
through LimeWire. Both Kempe and Carperderived their knowledge of that information
from their work at MediaSentry.
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regarding the claim” may not be admitted in evidence when offered to prove a party’s liability.
Fed. R. Evid. 408(a)(2). In determining winet to exclude evidence under Rule 408, a court
must weigh the need for evidence against tlodeiptiality of discouraging future settlement

negotiations.”_Trebor Sportswear Co. v. Limited Stores, B&5 F.2d 506, 510-11 (2d Cir.

1989) (citing 2 J. Weinstein & M. Berger, Weinstein’s Eviderfcé08[05], at 408-31 (1988)).

Defendants argue that the documents tleek $0 exclude were created for the purpose
of, or in the course of, settlemt negotiations. The challenged dioents relate to a proposal by
LW to implement various digital file filtering systems, and LW’s “Plan for Digital Market
Growth.” The documents include internal LW communications; external LW communications
with non-parties, such as online contpraviders; and LW'’s business plans.

The Court finds that exclusion pursuanRwole 408 is not warranted. The disputed
documents were created primarily to promotegtmvth and profitabilityof LW, and not for the
purpose of settlement negotiations. Rule 40& dae shield business plans and communications

with non-parties._Sednion Carbide Corp. v. Montell N.\28 F. Supp. 2d 833, 841 (S.D.N.Y.

1998).
Accordingly, the Court DENIES Defendahmotion to exclude the evidence.

E. Evidence of Defendants’ Condu@utside of Limitations Period

Defendants move to exclude documentarg testamentary evidence that predates
August 3, 2003. Defendants argue that any evidetatngeto activity prior to that date falls
outside the three-year statuteliafitations applicable to Rintiffs’ copyright infringement
claims.

The Court finds that evidence of Datiants pre-August 2003 conduct is relevant,

probative, and admissible. Althou@taintiffs may not recover faonduct that occurred outside
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the limitations period, “evidence of such conducirha admissible to shed light on the motives

with which acts within the limitions period were performed-” Cooper v. Parskyl 40 F.3d

433, 440-41 (2d Cir. 1998); see aBim Speedy, Inc. v. L&P Graphics, In857 F.2d 1033, 1038

(2d Cir. 1992) (noting that éhstatute of limitations does naiperate to bar the use of a
document that predates the commencement of thialians period but that ilevant to events
during the period”). The disputeidence is relevant to the determination of Defendants’ state
of mind, including whether they were awareLaheWire users’ infringing activities and

whether they intended to facilieathose activities within the ligations period. Accordingly, the
Court DENIES Defendants’ motion to excluegidence that predates August 3, 2003.

F. Objections Based on Relevanéeithentication, and Hearsay

Defendants move to exclude a number of Rlgshexhibits on the gounds that they are
either (1) not relevant; (2) uathenticated; or (3) inadmissébhearsay. The Court considers
each objection in turn. With the exception of derexhibits discussed below, the Court finds
that Defendants’ objections are without merit.

1. Relevance

Evidence must be relevant in order to be admissible. Fed. R. Evid. 402. At trial or on a
motion for summary judgment, edce is relevant if it has “angndency to make the existence
of any fact that is of consequence to theedaination of the action more probable or less
probable than it would be without the evidericEed. R. Evid. 401. Determinations of

relevance are entrusted to the soundrdigmn of the district court. Sdénited States v. Amuso

21 F.3d 1251, 1263 (2d Cir. 1994). The standard fardening relevance is a liberal one. See

Daubert v. Merrell Dow Pharmaceuticals, Irs09 U.S. at 587; Contemporary Mission, Inc. v.

7 Plaintiffs do not seek to recover for condugttbccurred outside éhimitations period.
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Famous Music Corp557 F.2d 918, 927 (2d Cir. 1977). @motion for summary judgment,

barring substantial cause for excluding evidemteelevance grounds, a court should admit and

consider the challengedHabits and testimony. Sderesbyterian Church of Sudan v. Talisman

Energy, Inc.582 F.3d 244, 264 (2d Cir. 2009).

Although the probative weight efach of the contested exhibitaries, each is related to
Defendants’ alleged state of miadd intent, and provides context for the alleged conduct. The
exhibits, therefore, are relevant, and the €BENIES Defendants’ motion to exclude them.

2. Authentication

Rule 901 of the Federal Rules of Evidenagurees evidence to kauthenticated or
identified before it is admitted. Fed. R. Evid. 901(a). To authenticate evidence, the party
seeking to admit the evidence must present ‘@&we sufficient to suppba finding that the

matter in question is whis proponent claims.”_Igdsee alsdJnited States v. Ruggier28

F.2d 1289, 1303 (2d Cir. 1991). The standarchfdghentication is not rigorous. Seaited

States v. Dhins&243 F.3d 635, 658 (2d Cir. 2001). Autlieity may be established through a

variety of means, including the testimonyaofvitness with knowledge of the document’s
authenticity, se€ed. R. Evid. 901(b)(1), or based upfajppearance, contents, substance,
internal patterns, or other distlive characteristics, taken @onjunction with circumstances.”
Fed. R. Evid. 901(b)(4). “[T]he standard fottlaentication, and hence for admissibility, is one

of reasonable likelihood.” United States v. PJuta6 F.3d 43, 49 (2d Cir. 1999) (quoting United

States v. HolmquisB6 F.3d 154, 168 (1st Cir. 1994)).

Having reviewed the disputed exhibitsdathe related deposition testimony, the Court

finds the “appearance, contents, substance,” and other contextual indicators satisfy the
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authentication requirement. Accordingly, theu@ DENIES Defendants’ motion to exclude the
evidence on authentication grounds.

3. Hearsay

Defendants object to severgix exhibits offered by Plaiifts on the ground that they
constitute inadmissible hearsaylearsay is an out-of-court statem offered to “prove the truth
of the matter asserted.” SEed. R. Evid. 801(c). Such a statement is not admissible unless it
gualifies as nonhearsay, see, eRyle 801(d), or satisfies a heay exception as set forth in
Rules 803, 804 or 807.

The Court finds that the disputed exhilate admissible on thgrounds that they: (1)
constitute nonhearsay as admissions of a ggopenent; (2) constitute nonhearsay as evidence
of LW’s knowledge or intent; or (3) satisfyelibusiness record exceptitinthe hearsay rule.

a. Admissions of a Party-Opponent

A statement is not hearsay if it is offered agai party and is the party’s own statement,
in either an individual capacityr a representative capacity. Jeml. R. Evid. 801(d)(2)(A). An
admission made by a party’s employee is admissitpgenst the party if ivas made during the
course of the employee relationship and relatesmatter within the scope of the person’s

employment._SeEed. R. Evid. 801(d)(2)(D); United States v. Lauers$8 F.3d 329, 340 (2d

Cir. 2003), vacated on other groun843 U.S. 1097 (2005); Pappas v. Middle Earth Condo.

Ass’n, 963 F.2d 534, 537 (2d Cir. 1992). Where a statement is deemed admissible as an
admission by a party-opponent under Rule 8f{2jdthe surrounding statements providing

essential context may also be considered. \8eted States v. Duprd62 F.3d 131, 136-137

(2d Cir. 2006) (email messages sent by third parties to defendants were admissible to provide

context for email messages sentd@fendants in response); see,,eMetro-Goldwyn-Mayer
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Studios, Inc. v. Grokster, Ltd454 F. Supp. 2d 966, 974 (C.D. Cal. 2006) (“Grokster Rethand

(email chains and online exchanges deemedssible as nonhearsay on the ground that the
messages were offered to establish defendantwledge and state of nd as to the activities
of its software users).

A number of the challenged exhibits contaimail chains and internet forum postings
that were written in whole or in part by Lémployees, during the course of their employment
with LW. The emails and postings pertain to infringement being committed by LimeWire users,
and thus relate directly to matters within goepe of the employees’ employment with LW. The
exhibits therefore constituterdct or vicarious admissions by feadants, and are not hearsay.
The portions of the emails and postings writbgr_imeWire users andther non-parties provide
essential context to the statements by &Wployees, and are also admissible.

The Court finds that certain forum postiragsd email messages written by Adam Fisk, a
former LW employee, are inadmissible hegrdsecause they were written after Fink's
employment with LW had ended.

Accordingly, the Court DENIES Defendantabtion to exclude the exhibits containing
the email chains and forum postings, excepttti@tCourt excludes exhibits containing emails
and postings written by Fisk after hésm of employment at LW ended.

b. Evidence of Knowledge and Intent

Out-of-court statements are not hearsayffiéred to show the context within which

parties were acting, or ghow a party’s motive or intent for behavior. Seé/einstein’s

Federal Evidence, § 801.11[5]; see dlsuted States v. Salamehb2 F.3d 88, 112 (2d Cir.

1998). Out-of-court statements are also notidened hearsay if used to prove notice or
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knowledge._Se€ameron v. Cmty. Aid for Retarded Childr&35 F.3d 60, 65-66 (2d Cir.

2003).

Defendants challenge the admissibility ghiits that contain (1) screenshots of
software programs and related websites, (2) statements about LimeWire quoted in newspaper
articles, and (3) strategy memaslaalking points provided by LW’s public relations firm. The
Court finds that these documents are admissiblerobative of LW’&«nowledge of infringing
activity by LimeWire users or of LW’s intetd induce infringement. The Court DENIES
Defendants’ motion to exclude the evidence.

c. Business Records

Rule 803(6) contains an exceptiorthe hearsay rule for business recdfddhe
business records exception has been construedogeshein favor of admissibility, due to the
general trustworthiness of regularly kept recadd the need for thispg of evidence in many

cases._Se€onoco Inc. v. Department of Ener@® F.3d 387, 391 (Fed. Cir. 1996); sds0

Health Alliance Network, Inc. v. Continental Cas. G5 F.R.D. 121 (S.D.N.Y. 2007).

Defendants object to documents created bgdke Inc., which contain details of an
advertising campaign that LW condudtihrough Google from 2002 through 2006. The
documents include the specific keyword and deserms that LW purchased from Google for
the campaign. Defendants argue that Plaintiffs have failed sopagper foundation to establish

that these documents constitute admissible busieessds. Plaintiffs offered the testimony of a

18 Rule 803(6) defines a business records as: “A memorandum, report, record, or data
compilation, in any form, of acts, events, [oohdlitions ..., made at or near the time by, or from
information transmitted by, a person with knowledfi&ept in the course of a regularly
conducted business activity, and if it was the lagpractice of that busess activity to make

the memorandum, report, record or datapibation, all as shown by the testimony of the
custodian or other qualifieditmess, ... unless the source of information or the method or
circumstances of preparation indiedack of trustworthiness.”
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Google employee and former AdWords account mandgeT. Randell, who stated that the
documents were “business records” and thaetthibits were “a copy of what someone from
Google would see when logging imtar internal [advertising sysin.]” Randell stated that the
records were prepared in the normal course of business at Googkeel(Ran11:12-11:15).

The Court finds that Randell’s testimonysisfficient to establish that the Google
documents are business records. Further, thiet@ods that the documents possess “sufficient
indicia of trustworthiness to bmonsidered reliable,” and warrant admissibility as business

records._Selotamkin Cadillac Corp. v. B.R.I. Coverage CpB&8 F.3d 627, 632-33 (2d Cir.

1994) (quoting Saks Int'l, Inc. v. M/V "Export ChampipB17 F.2d 1011, 1013 (2d Cir. 1987).

The Court DENIES Defendants’ motion to exclude the Google documents.

In conclusion, the Court DENIES DefendsirEvidentiary Motions, except that, as
discussed above, the Court places conditions anti#fs’ future meetings and conversations
with Bildson and excludes the emails andufa postings written by Adam Fisk after his
employment with LW endetf. The Court now turns to the parties’ motions for summary
judgment.

V. Summary Judgment Standard

Summary judgment is appropriate only if teeaord before the court establishes that there
is no “genuine issue as to any material fanct that the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c). The Comust construe the evidence in the light most

favorable to the non-moving party and must dedweasonable infenees in the non-moving

party’s favor. _Anderson v. Liberty Lobby, Ind.77 U.S. 242, 255 (1986); In re “Agent Orange”

9In addition to the objections discusséxbee, Defendants have made a number of other
objections to Plaintiffs’ evidence. The Coursla@nsidered those objections and finds them to
be without merit.

24



Prod. Liab. Litig, 517 F.3d 76, 87 (2d Cir. 2008). A nmmtifor summary judgment should be

denied “if the evidence is such that a reasanably could return a verdict in favor of the non-

moving party.” NetJets Avteon, Inc. v. LHC Commc'ns, LLC537 F.3d 168, 178-79 (2d Cir.

2008);_see alsBrown v. Hendersqr?57 F.3d 246, 252 (2d Cir. 2001); Fed. R. Civ. P. 56(e).

Summary judgment is warrantedaifparty “fails to make a shamg sufficient to establish the
existence of an element essential to thatfsmdase, and on which that party will bear the

burden of proof at trial.” Celotex Corp. v. Catrelt?7 U.S. 317, 322 (1986).

The non-moving party may not rely on “cdumsory allegations or unsubstantiated

speculation,” Scotto v. Almena$43 F.3d 105, 114 (2d Cir. 1998), or on mere denials or

unsupported alternative explaioas of its conduct. Se®.E.C. v. GrottpNo. 05-5880, 2006

WL 3025878, at *7. The non-moving party “must do more than simply show that there is some

metaphysical doubt as to the material facts,tddahita Elec. Indus. Co., Ltd., v. Zenith Radio

Corp, 475 U.S. 574, 586 (1986), and must set forifriiicant, probative evidence” on which a
reasonable factfinder could ddeiin its favor. Andersom77 U.S. at 249.

V. Infringement Claims Against L W

A. Direct Infringement

Plaintiffs’ infringement claims against LWebased on theories of secondary liability.
To establish their secondary liability claims, Rtdfs first must establish that LimeWire users
directly infringed Plaintiffs’ copydhts. There are no genuine issaematerial fact as to direct
infringement. The evidence in the record esshlels that LimeWire useiinfringed Plaintiffs’

copyrights by sharing unauthorized digitapas of the Recordings through LimeWire.
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1. Legal Standard

Secondary liability for copyright infringementay be imposed on a party that has not
directly infringed a copyright, but has playedignificant role in direct infringement committed
by others, for example by providimlirect infringers with a prodaichat enables infringement.

SeeGrokster 545 U.S. at 929-30; Sony Corp. v. Universal City Studiég U.S. 417, 434-35

(1984). The rationale for secondary liability isitla party who distributaafringement-enabling
products or services may faciliéadirect infringement on a massive scale, making it “impossible
to enforce [copyright protection] effectively against all direct ngers.” In such circumstances,
“the only practical alternative t® go against the digbutor of the copyinglevice for secondary

liability.” 1d. at 930 (citing In re Aimster Copyright Litig334 F.3d 643, 645-646 (7th Cir.

2003))%°
To recover on a claim based on secondaryliigba plaintiff first must establish direct
infringement by the relant third party, i.ethe party that receivetie infringement-enabling

device. Se&rokster 545 U.S. at 930, 940 (holding that liability based on an inducement theory

20|t is notable that major record companiesjuding Plaintiffs, have pursued legal action
against individuals who commit @ict copyright infringement, witbonsiderable success. See,
e.q, BMG Music v. Gonzalez430 F.3d 888 (7th Cir. 2005); Sony BMG Music Entertainment v.
Tenenbaum07-CV-11446-NG, 2009 WL 4547019 (D. MaBec. 7, 2009); Atlantic Recording
Corp. v. Visione No. 07-2268, 2008 WL 1924892 (N.D. Ill. Apr. 29, 2008); Arista Records,
LLC v. Butler, No. 8:07-cv-3-T-23EAJ, 2007 WL 4557198 @ Fla. Dec. 21, 2007); Atlantic
Recording Corp. v. Falgouo. 06-3784, 2007 WL 4163430 (E.D. La. Nov. 21, 2007).
Plaintiffs have sued more than 6,000 LimeWisers for direct copyright infringement. They
have obtained judgments against more thanug@®s and settled claims against almost 4,000
users. (Coggon Decl. T 4.) The damagard® and other litigaon costs imposed upon

individual infringers and thpublicity concerning such casesvkeaarguably had some deterrent
effect on Internet users’ infringiragtivities through onliae networks._Seéustin Hughes, On the
Logic of Suing One’s Customers and the Bilga of Infringement-Based Business Mod23
Cardozo Arts & Ent. L.J. 725, 731-35 (2005) (dssing the extent to which record companies’
lawsuits against music consumers for P2P copyright infringement are increasing awareness of
copyright law and deterring future infringement).

26



“requires evidence of actual infringement by reemts of the device,” ahnoting that vicarious
infringement occurs where one “profit[s] fronrelit infringement while declining to exercise a

right to stop or limit it");_Faulknev. Nat'l| Geographic Enters. In&09 F.3d 26, 40 (2d Cir.

2005) (“[T]here can be no corthatory infringement absent actual infringement.”).
To establish direct infringemg a plaintiff must show thdt) the plaintiff owns the
copyright or copyrights at issuand (2) the third party infringkethe copyrights by unauthorized

copying or distribution._Selsland Software & Computer Serv., Inc. v. Microsoft Codd.3

F.3d 257, 260 (2d Cir. 2005).
2. Application

The evidence establishes that LimeWire useve lnafringed Plaintiffscopyrights. First,
Plaintiffs have proven that they own the coglits for the Recordings. (Pl. SUF 1 98-102.)
Second, the evidence demonstrates that LimeWsers employed LimeWire to share and
download the Recordings without authorizatidtaintiffs have submitted documentation and
electronic storage media data showing that LimeWire users share and download unauthorized
digital copies of the Recordings through LimeWikaintiffs have provided hard drives that
contain digital copies of the Recordings, walactronic evidence that establishes that the

Recordings were downloaded by Liifee users without authorizatioh. (Exs. 466, 487.)

21 A genuine issue of material fact exists as to whether “hash’-based analysis may

independently support a finding ofréct infringement. A “hash” ia property of a particular
digital file that reflectscertain aspects of that file, inciad its content, quality and resolution,
length, encoding, and any “rippingbftware that has been used to transfer the file.

According to Plaintiffs, if two files have ¢hsame hash, “they are identical.” (Sehested
Decl. 1 5 (filed 9/9/08); Kempedl. T 6 (filed 9/8/08).) Plairits further contend that, “if two
LimeWire users possess a file with identicathes, one user’s fiis a copy of the othér.
(Sehested Decl. 1 5 (emphasis added).)

Defendants dispute this conclusion. Accogdio Defendants’ computer science expert,
“[t]he fact that two users haefile with the same hash implies that the two users possess a file
with (likely) the same contents. It does not, keer, imply that those two users shared the file
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The report from Plaintiffs’ expert, Dr. Bhard Waterman, also supports a finding of
direct infringement. Dr. Waterman analyzedandom sample of féeavailable on LimeWire,
and determined that 93% of those files wen@ected or highly likely to be protected by
copyright, and thus not authped for free distribution through LimeWire. (Waterman Report,
2-3.) Dr. Waterman also analyzed the &tevhich the sample files were requested for
download by LimeWire users. Based on thialgsis, he estimated that 98.8% of the files
requested for download through LimeWire are caprprotected and not authorized for free
distribution. (Id, 7-8.)

LW argues that statistical evidence of thediability” of copyrightprotected files and
of download “requests” is sufficient to establish actuadfringing activity by LimeWire users.
Some courts have held that “request” evidenceits own, does not suffice to establish direct

infringement. _See, e, dArista Records, o v. Mp3Board, InG.No 00-4660, 2002 WL

1997918, at *4 (S.D.N.Y. Aug. 29, 2002) (finding tla&ailability of infringing material on a

web site did not sufficientlgstablish unlawful distribution or dissemination); London-Sire

with each other, or that one copied the file from the dth@ribble Decl. T 4(b) (filed 11/7/08)
(emphasis added).) This is because, according to Defendants, “[t]here are many different ways
that the two users could have endeduigh the same, identical file.”_(1d} 4(c).) Specifically,
Defendants state that the two users

could have both obtained [the file] frothe same, non-P2P source (e.g., if they

both downloaded it from a web site, or pidy from different web sites that

happen to have obtained [it] some othey). They could hae obtained it from

some non-gnutella-P2P network. They could have obtained it from some non-

LimeWire Gnutella peer. It could be thttis file is available on all of these

sources, and each user obtained it using a different source.

(1d.)

The Court cannot decide at summary judgnaematerial dispute of fact. See, e.g.
Amnesty Am. v. Town of West Hartfor@61 F.3d 113, 122 (2d Cir. 2004); Diamond v. Spkol
468 F. Supp. 2d 626, 636 n.9 (S.D.N.Y. 2006) (Lyngh;‘the . . . opinions of dueling experts
are issues for trial . . . .”). Whether the éxnse or the extent diigital file-sharing can
conclusively be determined frotie fact that two files have tlsame hash are questions for the
trier of fact.
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Records, Inc. v. Doe, 542 F. Supp. 2d 153, 176 (D. Mas808) (“[M]erely exposing music

files to the internet is not copyright infringeme). Plaintiffs, however, do not rely solely on
evidence of “requests” and “availability” ofdlRecordings. Rather, they have submitted
substantial direct and circumstantial evidena®aghg infringement by LimeWire users. Dr.
Waterman'’s report supports tlagidence, and provides contexttagshe scope of infringement.
The Court therefore finds that LimeWireeus have directly iininged Plaintiffs’
copyrights®® The Court turns to the merits of the parties’ motions for summary judgment.

B. Inducement of Copyright Infringement

The evidence establishes that LW,dstributing and maintaining LimeWire,
intentionally encouraged direictfringement by LimeWire usersPlaintiffs, therefore, are
entitled to summary judgment their claim against L\Wf inducement of copyright
infringement.

1. Legal Standard

In Grokster the Supreme Court confirmed thadlicement of copyright infringement

constitutes a distinct cause of acti The Court held that the Grokstlsfendants “induced”

copyright infringement by distriliing a device with the “object gromoting its use to infringe
copyright, as shown by a clear expressionther affirmative steps taken to foster

infringement.” Grokster545 U.S. at 936-37.

22 pccordingly, the Court rejestDefendants’ motion for summary judgment on this ground with
respect to all claims of secondary liability.

23 LW argues that because the tort of “indment” was not defined until the 2005 Supreme
Court decision in Grokstepre-2005 evidence of inducement should not be considered. (See
Lime Wire Mem. Opp. PIl. Mot. for Partial Suth.at 11, n.8.) This argument ignores the fact
that an inducement claim is a form of tbed-established cause of action for contributory
copyright infringement._SeBrokster 545 U.S. at 930 (“One infrges contributorily by
intentionally inducing or encouraygy direct infringement . ..”); Kalem Co. v. Harper Bros.
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To establish a claim for inducement, a pldintiust show that the defendant (1) engaged
in purposeful conduct that encoueaigcopyright infringement, wit(R) the intent to encourage
such infringement. Sad. at 937 (“The inducement rule . premises liability on purposeful,
culpable expression and conduct, and thus do#sng to compromise legitimate commerce or
discourage [lawful] innovation . . . .”); iét 940 n.13 (“[T]he distribudn of a product can . . .

give rise to liability where evidence shewhat the distributor intended and encouraed

product to be used to infringe.”) (emplswadded); Perfect 10, Inc. v. Amazon.com,,IB08

F.3d 1146, 1170 n.11 (9th Cir. 2007) (“Google’s atidg do not meet the ‘inducement’ test
explained in Grokstdnecause Google has not promoted tleeaists search engine specifically
to infringe copyrights.”).

A defendant’s intent to fost infringement can be established by evidence of the
defendant’s “clear expression” sfich an intent, or of “affirmave steps [the defendant has]
taken to foster infringement.”_Grokstéd5 U.S. at 936-37. Direevidence of inducement is
an “advertisement or solicitation that broadsasmessage designed to stimulate others to
commit violations.” _Idat 937. Such evidence, howeverinst [the] exclusive way of” proving
inducement liability._ldat 938. In Grokstethe Supreme Court foundaththree specific kinds
of evidence, considered in thentext of the record as éhale, supported a finding that the
defendants intended to induce infringeme(if) defendants’ internal communications and
advertising efforts, which evidead a clear intent to targetaus of Napster, a population well-

known for committing copyright iningement through file-sharing programs; (2) defendants’

222 U.S. 55, 62-63 (1911) (Holmes, J.) (findimgnibutory infringemenliability appropriate
where the “defendant not only expected but irebky advertisement the [infringing] use” of its
product); Gershwin Pub. Corp. v. Columbia Artist Mgmt., 1443 F.2d 1159, 1162 (2d Cir.
1971) (“One who, with knowledge tiie infringing activity, inducesauses or materially
contributes to the infringingonduct of another, may beltidiable as a ‘contributory’

infringer.”) (emphasis added). @fCourt rejects LW’s argument.
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failure to develop and implement filtering toolsother means of limiting infringement; and (3)
defendants’ reliance on infringiragtivity for the success of thiddusiness (including evidence
that defendants’ advertisingvenue depended on Grokster havanigigh volume of users, which
in turn depended overwhelmingly on users’ abildyengage in infriging activities through the
program). _ldat 938-39. After making these findingse Supreme Court remanded the case to
the district court to determine whether to grafaintiffs’ motion for summary judgment on the
inducement claim.

On remand, the Grokstdrstrict court found that the glence established defendants’
unlawful intent as a matter of law, and grahpdaintiffs’ motion forsummary judgment. The
district court based its decisiom evidence that: (1) the Groksfie-sharing program was used
“overwhelmingly for infringement”; (2) defendts marketed Grokster to Napster users (who
were known for their infringing aitfties), as evidenced in defdants’ internal communications
and advertising and marketing efforts; (3) aef@nts provided technikcassistance to users
seeking to infringe; (4) defendanénsured that Grokster would dagable of infringing use; (5)
defendants relied on revenue that depended or’wdslity to commit infringement through the
program; and (6) defendants failed to take megfni affirmative steps to prevent or mitigate the

infringement facilitated bysrokster. _Grokster Remandis4 F. Supp. 2d at 984-92.

2. Application

The evidence before the Court establishaslthV is liable for inducement of copyright
infringement.

First, there is overwhelming evidence th&lY engaged in purposeful conduct that
fostered infringement: LW created and diaiites LimeWire, which users employ to commit a

substantial amount of infringement.
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Second, the following factors, takesgether, establish that LW intend&dencourage
infringement by distributing LimeWire: (1) LW’awareness of substantial infringement by
users; (2) LW'’s efforts to attrastfringing users; (3) LW’s effortto enable and assist users to
commit infringement; (4) LW’s dependence onimfling use for the success of its business; and
(5) LW's failure to mitigate infringing activities.

a. LW's awareness of substantial infringement by LimeWire users

Plaintiffs have presented evidence showvtimaf LimeWire is used overwhelmingly for
infringement. Dr. Waterman'’s report establstigat nearly all of the files shared and
downloaded by LimeWire users are copyrighted] aot authorized for free distribution through
LimeWire. According to the report, the ovér@ming majority of download requests through
LimeWire are for copyright-protected files, wwh makes it nearly ceitathat most actual
downloads involve unauthorized contéht.

Plaintiffs also have presented evidencel#siaing that LW was aare of the substantial
infringement being committed by LimeWire users. In internal communications, LW regularly
discussed the fact that LimeWire users dowtdmbhcopyrighted digital recordings through the
program. For example, a draft of a LW Ofifgg Memorandum, created in 2001, states that
LimeWire “allows people to exchange copyrightep3 files.”™ (Ex. 52.) (emphasis added). A
September 2002 statement of LW’s goals ackedgés that: “Currently, the most common use
of the Gnutella Network is trgharing of musidiles, many of them copyrighted.” (Pl. SUF |
130; Ex. 54.) Other LW documents state titla¢ only information being shared on peer

networks are media files,” a category composaugmily of copyrighted digital recordings, and

24 Defendants make several arguments contestsgelfability of Dr. Waterman'’s report, which
the Court has alesly rejected.
5 An “mp3 file” is a digital audio fe that commonlygontains music.
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that the “[s]haring [of] media fieis bringing the itial user base” to LimeWire. (Pl. SUF {1
126-128; Ex. 53.)

In 2006, LW developed a strategic plan torigert” LimeWire users who were sharing
unauthorized digital recordings into customair& W’s online music store, which would sell
authorized music (the “Conveos Plan”). In the Conversn Plan, LW openly acknowledged
that the majority of LimeWire’s users werdringers. The Plan stated that (1) 25% of
LimeWire’s users were “hardcore pirates;” £5% of users were “morally persuadable;” (3)
20% of users were legally aware; and (4) 30%s#rs were “samplersid convenience users.”
The Plan provided that over time LW would intrgduUeatures to LimeWire to block users from
downloading infringing reawlings, and to direct &m to LW's online storé® (Ex. 273, Catillaz
Tr. 350; Pl. SUF 1 524-529.)

Further evidence that LW knew that LimeWire users were committing copyright
infringement is contained in (1) emails semthe company by LimeWire users (Exs. 296, 303,
304, 305, 307); (2) a collection oftiates maintained by LW employees in a file labeled
“Knowledge of Infringement” (Ex. 197); and (8)e numerous mainstream news articles about
widespread infringing activitiethrough LimeWire and similar peer-to-peer networking program
(Ex. 302).

The massive scale of infringement committed by LimeWire users, and LW’s knowledge
of that infringement, supports a finding thaW intended to induce infringement. S@8eokster
Remand454 F. Supp. 2d at 985, 992.

b. LW's efforts to attract infringing users

26 To date, LW has not implemented any such features.
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Plaintiffs have presentedgsiificant evidence showing theW purposefully marketed
LimeWire to individuals who were known toauile-sharing programs to share copyrighted
recordings, or who expressediaterest in doing so.

In February 2001, a court-ordered injunctiontsthiown Napster, after Napster Inc. (the
company that distributed the Napster programa3 found liable for copyright infringement on
the ground that it had facilitated copyright infement committed by Napster users. Following
Napster’'s demise, LW announced that it expechirty percent, “[w]ith possibly up to 100
percent,” of Napster users to switch to usingnéWire and similar programs, such as Kazaa and
Morpheus. (Ex. 75.) LW developed plans toaattiNapster users to Liére. Internal email
correspondence, often involving LW’s CEO dbnidector Mark Gorton, reveal that LW
contemplated a number of strategies to prorhoteeWire to Napster users, including initiating
press campaigns on college campuses relatitffddesharing and gettig free MP3's”; hiring
“campus reps” at “Napster-banned colleges”; ragra “Napster Independence Day” promaotion;
and publicizing features of LimeWire that makeding your favorite artist or aloum . . .
easier.” (Exs. 72, 73,77, 148.).

From 2002 to 2006, LW conducted a marketing campaign through Google AdWords,
whereby Google users who entered certain sagrehies, such as “replacement napster,”

“napster mp3,” “napster download,” “kazaa mpleeus,” “mp3 free download,” and dozens of
other phrases containing the words “napst&azaa,” or “morpheus,” would see an
advertisement leading them to the LimeWirebsite. (Pl. SUF § 162-167, Ex. 82.). LW'’s
Google advertisements promoted LimeWire vdifect references tother infringement-

fostering programs. For example, LW purchased banner advertisements for LimeWire that read

“Join Millions of Morpheus userand download the best P2P-&learing application for free.
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Free music downloads . . .”; “Outperforms Mbeus!”; and “Faster Downloads Than Kazaa!”
(PI. SUF 111 199-210, Exs. 82, 102-105.) Irpitsmotional materials, LW touted user
testimonials declaring that the LimeWire apptica is “excellent for downloading music files”
and “[h]ands-down the bestrrant mp3 search tool.” (PIl. SUF | 246, 533; Exs. 119, 149.)
LW also marketed LimeWire as “similar toetipopular Napster service, in that [LimeWire]
enables the sharing, searching, and downloadidgRE music files.” (Pl. SUF § 156; Ex. 74).
It is undisputed that the vast majority of “MRRsic files” are copyghted and not authorized
for free distribution through LimeWire.

The evidence that LW marketed LimeWireusgers of Napster and similar programs, and
promoted LimeWire’s infringing capabilities goiorts the conclusion that LW intentionally

induced infringement. Sd@rokster Remandi54 F. Supp. 2d at 986.

c. LW's efforts to enable and assist users to commit infringement

The evidence demonstrates that LW optimized LimeWire’s features to ensure that users
can download digital recordings, the majoritywdfich are protected by copyright, and that LW
assisted users in committing infringement.

LimeWire’s search functions are designedaicilitate searches faopyrighted digital
recordings. The program’s user interface allowsausesearch for specifartists or albums, or
to search for music by genre. A number aheWire’s genre categose- including “Classic
Rock,” “SoundTrack,” and “Top 40" — relate spécdfly to popular music and inevitably guide

users to copyrighted recordings. (Exs. 23, 24. SeeGskster 545 U.S. at 926 (recognizing as

evidence of inducement-based liability thatesielant “in fact allowed users to search
specifically for “Top 40” songs, . . . which werevitably copyrighted) (internal citation

omitted); Grokster Remand54 F. Supp. 2d at 987 (finding that a feature that permits users to
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narrow a file search to “Top 40” sound recordicgsstitutes strong evidence that the defendant
intentionally enabled infringing activity)).

LW tested and sought to improve Lima@s ability to search for and download
unauthorized copies of digital recordings.r Egample, in August 2000, LW conducted a search
for Sinead O’Connor’s copyrighted song “NathiCompares 2 U,” which it considered a
“definitive test” of LimeWire’sfile-sharing capabilities. Theaét that LW tested LimeWire by
searching for infringing content\gs rise to a “particularly forceful” inference that LW intended

to promote copyright infringement. Séeokster Remandi54 F. Supp. 2d at 979-80, 987

(finding that evidence that defdants tested Grokster progréysearching for copyrighted
music supported a finding of intent).

In addition to ensuring that users can obtmauthorized copies oécordings through
LimeWire, LW has actively assisted LimeWire users in committing infringement. The record
reveals several online communicaisdbetween LW employees ahineWire users that plainly
relate to unauthorized shag of digital recordings througbimeWire. In many instances,
LimeWire users requested assistance in sgand downloading digitahusic files, most of
which were copyrighted. In response, LW eaygles offered technical information about the
system’s functionality, thereby lpgng users obtain unauthorized cepiof recordings.  (PI.

SUF 11 288-305%)

2" LW contends that the employees who proditiechnical assistance and encouragement to
infringing users were “rogue modéoes,” and that LW did not knowf or endorse their actions.
This “rogue employee” defense is belied by the eva of LW's intent to facilitate copyright
infringement over a period of several years. Sesta Records LLC v. Usenet.com, In633 F.
Supp. 2d 124,152 n.19 (S.D.N.Y. 2009).
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Evidence that LW has ensured that LimeWiam be used to commit infringement, and
that the company has activelysssted infringing users, suppoat$inding that LW “intended and
encouraged” infringement. S&rokster 545 U.S. at 940 n.13.

d. LW's dependence on infringement for success of its business

From 2004 to 2006, LW’s annual revenue gfeam nearly $6 million to an estimated
$20 million. (Pl. SUF 11 420, 432; Exs. 252, 2631)ch growth has depended greatly on
LimeWire users’ ability to comminfringement through LimeWire.

Since 2000, LimeWire has developed an enasngser base. The program is widely
available online, and can be downloaded feefr LW has estimated that LimeWire was
downloaded over three million times during its fyetr in existence. By 2003, LW boasted that
around two million users accessed the program eventim At the time Plaintiffs filed this
action, LW claimed that LimeWire had four malh users per day. (Pl. SUF 1 86-96.) LW has
acknowledged that the “[s]harifgf] media files,” a category eoprised mostly of copyrighted
digital recordings (Pl. SUF 1Y 126-127), “[brougdhie initial user base” to LimeWire. (181
126-128; Ex. 53.) The companysheontinued to develop LimeVé's user base by promoting
the program’s infringing capabilk#s, and marketing it to users knowo commit infringement.

LW’s sources of revenue depend on LimeMAttracting the massive user population
generated by its infringement-enabling teas. From 2000 to 2004, LW earned revenue
primarily by selling advertising space omigWire and LW’s website, and by distributing
software bundled with LimeWire. (Pl. SUF 4§0-417.) As LimeWire’s user base expanded,
LW’s revenues from advertising and softwdistribution increased. (Pl. SUF 11 409-416). In
2004, LW began selling LimeWire “Pro,” an upgrddesrsion of LimeWirdhat is available for

purchase and makes file-sharingaties easier. (Pl. SUK{ 56-60.) In January 2008, LW
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obtained licenses to sell approximately laathillion songs, and opened an online LimeWire
Store offering authorized sales of digital ntus(Pl. SUF Y 456-460.) LW markets LimeWire
“Pro” and the LimeWire Store to LimeWire uselsW’s commercial success, therefore, is
derived largely from the high-volume use ofaWire, most of which is infringing. This
evidence supports a finding that LW intked to induce infringement. Grokstéa5 U.S. at 940.

e. LW's failure to mitigate infringing activities

The evidence reveals that LW has not implemented in a meaningful way any of the
technological barriers and dgsichoices that are availabledwninish infringement through
file-sharing programs, such as hash-bageatihg, acoustic fingerprinting, filtering based on
other digital metadata, ardjgressive user education.

In May 2006, LW implemented an optional, hash-based content filter. A hash-based
filter can identify a digal file that contains copyrightezbntent, and block a user from
downloading the filé® The “default” setting of LimeWire’s hash-based filter was “off,”
however, meaning that LimeWire users would havaffiomatively turn the filter “on” for it to
have any effect on the transfer of digital recordings to or frain computers. LW could have

made the hash-based content filter mandatorglfdimeWire users, or made “on” the default

28 Hash-based filtering utilizes a digital file’sash,” which is a numeric representation of a file
based on a complex algorithm, to identify and blméknging files. A hah-based content filter
may compare files scheduled for online transfetiregy a database of digi files that are known

to possess audio content protedigctopyright. Where there is a match, transfer of the digital
file may be blocked to prevent unauthorizeahsfer and copyright fnngement. (Horowitz
Report 11 93-103.) Two audio files may conti@ same song recording but have different
hashes as a result of differesettings or “ripping” softwaréhat have been applied to the
respective files. Because a digital audio fileesh will depend not only on its audio content but
also on a number of other factors and settinggssh-based filtering system cannot be expected
to recognize and thwart atifringement on a file-sharing system._JIdA hash-based filter
system nevertheless has the capacity to suletgrtiminish unauthorized transfers through a
file-sharing system.
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setting, so that a user’s file-shray activities would be subject the filtering process unless he
affirmatively deactivated the filterAccording to LW'’s expert 8ven Gribble, LW chose to set
the filter to “off” because it wished to providesers with “enough flexibility to enable, disable,
or configure filtering.” (Gribble Report &b, 33.) LW’s decision was a conscious “design
choice” (Gribble Tr. 302-03.), the direct resultvdfich was a failure to mitigate infringemefit.
LW considered, but failed to implement, setether plans to bldcthe availability of
infringing content through LimeWire. LW disssed a plan for a “hybrid” filtering system that
would have combined hash-based filtering and acoustic fingerpriti(®). SUF { 499; Exs.
289, 290.) The company also developed, bundidmplement, its Conversion Plan, which
would have included a user education campaiesigned to inform users about the legal
consequences of copyright infringement and to promote the purchase of authorized music
through the LW online storeUnder the Conversion Plany eventually would have
implemented hash-based filtering and acoustic fingerprinting to prevent users from downloading

unauthorized files. (Pl. SUF 985-40, 444-53, 552-16; Exs. 50-53, 273, 274).

29 LW contends that several of the record conmgsim this litigation chose not to provide LW
with a list of copyright-protected song recmigs and their hash canit. (Gorton Decl. {1 59-
61.) This argument does noeate a genuine issue of fact as to whether LW has taken
meaningful steps to mitigate usenfringement. As discussed this section, LW's decision to
set the hash-based filter to “off” by default andf@i$ure to take other a#able action reveal an
intentional course of actiao preserve infringing activities among LimeWire users.

30 Acoustic fingerprinting can monitor the uploadimgdownloading of digital files. Two audio
files that sound the same will have the same acoustic fingerprint. Digital files may be
transmitted to a content recognition filter that cangs the files against an existing database of
unauthorized digital content. If the acoustic finget of a particulafile matches a copyright-
protected file present in the eting) database, the transfer of tifieg may be blocked. Content
filtering software tools have been effectively implemented by other P2P file-sharing systems.
(Horowitz Report 11 104-111.)
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LW was aware of other filtering mechanisms that it could have used to mitigate
infringing use. For example, LW could have usddeyword-based filter to block unauthorized
recordings from appearing in LimeWire searches. LW already uses keyword-based filtering to
allow users to limit their receipt of adult contem LimeWire user caactivate a keyword-based
filter that prevents a search from bringing up files containing keyword terms that LW has
identified as likely to contain poographic content. LW also iamplemented filters to prevent
online sharing of personal documdites and software progranids. (Pl. SUF {1 522-23.)

Plaintiffs also note that LW does in fact employ active filtering technology, but only to
prevent LimeWire users from sharing digitateedings purchased from the LimeWire online
store. (Pl. SUF 1 524-529.) This selectiltering further demonstrates LW’s knowledge of
infringement-mitigating technologies and the camys intentional decision not to employ any
such technologies in a way that meaningfdiéters LimeWire userghfringing activities.

The only step LW has taken to address infrimggt is to post an electronic notice that
appears when a user first downloads LimeWiFbe notice states that “LimeWire Basic and
LimeWire PRO are peer-to-peer programs for istgeauthorized files ogl Downloading either
program does not constitute a license for obtainingistributing unauthared content.” (Berlin
Decl. § 246; Ex. 5.) Before a user can initidie download of the LimeWire software, he must
choose from the following statements: (1) “I witht use LimeWire for qmyright infringement,”
or (2) “I might use LimeWire for copyright infringgent.” (Ex. 5) If the user selects the second
option, LimeWire will not download. The user may then change his response to “I will not use
LimeWire for copyright infringement” in ordeo download the program(Horowitz Report {1
86-87.) The notice and “statement of inter@tjuirement, on their aw do not constitute

meaningful efforts to mitigate infringement. Semkster 545 U.S. at 926 (finding that
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defendant’s transmission of e-mails warnusgrs about infringing content does not prevent
imposition of inducement-based liability where #hes “no evidence that [defendant] made an
effort to filter copyrighted material from usexddwnloads or otherwise impede the sharing of
copyrighted files™).

LW chose not to implement any meaninghdtingement-reduction strategies in part
because it recognized that, “as long as there ot [P2P] applicatits that didn't filter,”
LimeWire users would respond to filtering byissing “to another [P2P application] that
doesn’t have that filtering behawvior that is lessggressive in making fewer files available.”
(Falco Tr. 157-58.)

Failure to utilize existing technology to createaningful barriers agast infringement is

a strong indicator ahtent to foster infringement. S&xrokster 545 U.S. at 939; Grokster

Remand 454 F. Supp. 2d at 989 (“[A]lthough [defendant] is not requireddegnt all the harm
that is facilitated by the technology, it mustedist make a good faith attempt to mitigate the
massive infringement facilitad by its technology.”); cfAimster, 334 F.3d at 653 (in claim of
contributory copyright infingement, if the infringing uses are “substantial,”\oid liability, the
defendant “must show that it would have beapiportionately costly for him to eliminate or
at least reduce substatiiyethe infringing uses”).

In conclusion, the evidence shows LW hagaged in purposeful conduct that fostered
infringement, with the intent to foster suclringement. LW distributes LimeWire, and (1) is
aware that LimeWire’s users commit a substaatiaount of copyright infringement; (2) markets
LimeWire to users predisposed to committing infringement; (3) ensures that LimeWire enables
infringement and assists users committing infringement; (4) relies on the fact that LimeWire

enables infringement for the sess of its business; and (5) mat taken meaningful steps to
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mitigate infringement. Accordingly, theoGrt GRANTS Plaintiffs’ motion for summary
judgment on their claim of inducement of infringement against LW.

C. Contributory Copyright Infringement

Plaintiffs and LW cross-move for summauwgdgment on Plaintiffs’ claim that LW is
secondarily liable for copyright infringement besaut “materially contributed” to infringement
committed by LimeWire users. The Court firtlat summary judgment is not warranted
because the Court cannot determine, basedeoretiord, whether LimeWire is capable of
substantial noniminging uses.

1. Legal Standard

A defendant may be held liable for cobtriory copyright infringement if, “with
knowledge of the infringing activity,” it “materig contributes to thenfringing conduct of

another.” _Matthew Bend& Co., Inc. v. West Pub. Co158 F.3d 693, 706 (2d Cir. 1998)

(quoting_Gershwin Pub. Corp. v. Columbia Artist Mgmt., Jdel3 F.2d 1159, 1162 (2d Cir.

1971)). Unlike an inducement claim¢laim for contributoryinfringement does natquire a
showing that the defendant intedde foster infringement. Sderokster 545 U.S. at 942
(Ginsburg, J., concurring) (noting that adlucement claim and a contributory infringement
claim “capture different culpable behaviorRRather, to establish a “material contribution”
claim, a plaintiff must show that the defendéljthad actual or constructive knowledge of the
infringing activity, and (2) encouraged or assisbthers’ infringement, or provided machinery

or goods that facilitated infringement. Sesulkner v. Nat'l Geographic So¢’¢11 F. Supp. 2d

450, 473-74 (S.D.N.Y. 2002), affat 409 F.3d 26 (2d Cir. 2005); Matthew Bendés8 F.3d at

706; accordNapster, InG.239 F.3d at 1020 (“Contributory lidity requires that the secondary

infringer know or have reason to kmof direct infringement.”).
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A defendant’s contribution tothird party’s infringing activites must be “material” to
give rise to a claim for conbutory infringement._Se&ershwin 443 F.2d at 1162; Dynamic

Microprocessor Assocs., Inc. v. EKD Computer Sa\es 92-2787, 1997 WL 231496, at *14

(E.D.N.Y. Apr. 14, 1997). For example, a@edant who is peripherally involved in
infringement, such as one who provides onpagment services for transactions involving

infringement, does not “aterially contribute” tanfringement._Se®erfect 10, In¢.508 F.3d at

1172 (9th Cir. 2007). In contrast, where arfputer system operator learns of specific
infringing material available on isystem and fails to purge such material from the system,”
that party “knows of and contribes to direct infringement” anaday be liable for contributory
copyright infringement._Napste239 F.3d at 1021.

In Sony Corp. v. Universal City Studiake Supreme Court established a rule, known as

the Sony-Betamarule, that shields some defendants from liability for contributory
infringement. 464 U.S. at 442ursuant to the Sony-Betamane, a defendant who distributes

a product that materially contributescopyright infringement will nabe liable for contributory

infringement if the product also is “widely et for legitimate, unobjecthable purposes” or is
“merely . . . capable of subsitzal noninfringing use.”_ld(finding that the defendant was not
liable for contributory infringment based on its distribution thfe Betamax video recorder,

because the recorder was “capable of a sutistaon-infringing use,” namely “time-shifting,”

i.e. permitting a user to record a television program to watch at a latéhtirfidte purpose of

%1 In Sony Corp.there was significant ststical evidence suggestingathabout nine percent of

the Betamax recorder’s use was for timeisigf The Court found that this data, when
considered in the context of theoduct’s general capabilities, was sufficient to establish that the
recorder was “capable of substantial noninfringing uses.”
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the Sony-Betamawule is to “leave[] breathing roofor innovation and a vigorous commerce.”
Grokster 545 U.S. at 933 (citing Sony Co#B4 U.S. at 442

The plaintiffs in_Grokstebrought a claim for contributonpfringement. The defendants

argued that the Grokster P2P file-sharing pragwas capable of supporting substantial non-
infringing uses, such that the Sony-Betamale precluded defendantgbility for contributory
infringement. The defendants offered evidence that Grokster users employed the program to
exchange some authorized files, including autear digital recordinggjigital files of public
domain books, and authorized software filese @bfendants also argued that, in the future,
users would exchange even more authorcmdent through Groksteincluding academic
research, public domain files, and iuseeated audio and video files. &t.954-55. The Ninth
Circuit found that the defendants’ evidence dithbd that Grokster wasapable of substantial
noninfringing” uses, and thuyganted summary judgmentfavor of defendants on the
contributory infringenent claim.

The plaintiffs appealed the Ninth Circuit'ding regarding contributy infringement to
the Supreme Court. On appeal, the Supremet@alinot decide whether the Ninth Circuit had

been correct in granting summary judgmentthe contributory infringement claith. Rather,

% The rule also stems from the recognitioritaf tension between artistic protection and
technological innovation. TheuBreme Court has noted that tiaeministration of copyright
law is an exercise in managing the tradeoff.” Grok&4éb U.S. at 928; see al$wventieth
Century Music Corp. v. Aikerd22 U.S. 151, 156 (1975) (“[T]hdtumate aim [of copyright law]
is . . . to stimulate artistic creativity forafpublic good. . . . When technological change has
rendered its literal terms ambiguotise Copyright Act must be construed in light of this basic
purpose.”). Judge Posner of the Seventlullihas recognized that in Sony Coithe Supreme
Court was reluctant to enforce copyright protections againgw technology, where such
enforcement might deny noninfringing uséne benefit of that technology. S&ienster, 334

F.3d at 649.

% The Court’s controlling opinion addressedyotfie plaintiffs’ claim for inducement of
infringement.
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the Supreme Court issued two concurring opinions, which took differing positions on whether
the Ninth Circuit had been corraatholding, as a matter of lawhat Grokster was capable of
substantial non-infringing uses.

In her concurring opinion, 3tice Ginsburg, joined by @ Justice Rehnquist and
Justice Kennedy, found that there was “at leashaige issue of material fact” as to whether
Grokster was capable of substahtianinfringing uses, and thusaththe Ninth Circuit had erred
in granting summary judgment favor of defendants. Idt 942 (Ginsburg, J., concurring.)
Justice Ginsburg stated that, at the time ofdhesuit, Grokster was “overwhelmingly used to
infringe.” Given this, defendants’ evidencesoime non-infringing uses was insufficient, on
summary judgment, to establish “a reasongbtspect that substantial or commercially
significant noninfringing uses weli&ely to develop over time.”_ldat 948.

Justice Breyer, joined bjustice Stevens and Just@&onnor, reached a different
conclusion. In his concurring opam, Justice Breyer aged that the vast majority of Grokster
users employed the program for infringingpases. He concluded, however, that the
defendants had established tGabkster was capable of sigmidint non-infringing uses based on
the evidence that (1) Grokster was alreadydusr some noninfringing purposes; and (2) there
was “a significant future market for noniimfging uses of [Grokster].”_Icat 954-55.
Accordingly, Justice Breyer s, it was appropriate to graaummary judgment in defendants’
favor on the contributory fringement claim._ldat 955.

2. Application

As previously discussed, Pidiffs have established that LW has been aware of the

prevalence of its users’ infringing activitiesse the creation of LimeWire. LW “materially

contributed” to the infringement by desiggi distributing, supportingnd maintaining the
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program._Seé&lsenet.com633 F. Supp. 2d at 155; see afsmster, 252 F. Supp. 2d at 651

(holding that defendant matehacontributed to online infngement by providing the “software
and the support services necessary for individiraster users to connect with each other”);
Napster 239 F.3d at 1022 (finding that defendaraterially contributed to its users’
infringement by providing the “site and fati#is” to commit direct infringement).

There exists a genuine issue of matdeaat, however, as to whether LimeWire is
“capable of substantial noninfringing uses” stiedt liability should not be imposed pursuant to

the Sony-Betamarule®* SeeSony Corp.464 U.S. at 442; Grokste545 U.S. at 939 n.12.

Currently, LimeWire is used overwhelmingly for infringement. LW, however, has presented
evidence of some types of noninfringing camttthat users share and download through
LimeWire, including: (1) electraa copies of books that are the public domain or authorized
for online distribution; (2) historical documenéschival films, and other public domain works;
and (3) digital music recordings produced bysmians seeking to praste their work through
free online distribution, including musicians wha&usdN’'s MagnetMix serice (a service that
assists musicians and other independent amististributing their works online, without the
assistance or expense of a recording compadj.argues that additional non-infringing uses
for LimeWire are likely to deelop in the future.

In light of the evidence presented, the Court cannot determine, as a matter of law,
whether LimeWire is capable sfibstantial non-infringing use3.he record before the Court is

insufficient to permit the Court to assess thexhnological feasibility or commercial viability”

34 In a recent decision in this distridudge Baer held that the Sony-Betamas could not

apply to a contributory liability claim against Brternet service provider that operated a network
of Internet bulletin boards. Séeista Records LLC v. Usenet.com, In633 F. Supp. 2d 124,
155-56 (S.D.N.Y. 2009). The Cdurotes that the technology issue in Usenet.coim different
from the technology at issue this case. In Grokstethe Supreme Court applied the Sony-
Betamaxrule to a P2P file-sharing progranmdar to the LimeWire program.
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of LimeWire’s potential non-infringing uses. lat 958 (Breyer, J., concurring). Summary
judgment on Plaintiffs’ contributg infringement claim, thefore, is not appropriate.
Accordingly, the Court DENIES the pawiecross-motions for summary judgment.

D. Vicarious Copyright Infringement

LW moves for summary judgment on PIl&iist claim of vicarious copyright
infringement. The Court denies LW’s motior Bummary judgment based on the evidence that
LW (1) had the right and ability to supervisadacontrol LimeWire uset infringing activities;
and (2) possessed a direct financi&tiiast in the infringing activity.

1. Leqgal Standard

A defendant is liable for vicawus copyright infringement it “profit[s] from direct
infringement while declining to exerciseright to stop or limit it.”_Grokste545 U.S. at 930.
To establish liability, a plaintifinust show that the defendant}fhad the right and ability to
supervise the infringing activitynd . . . [2] has a direct finantiaterest in such activities.”
Gershwin 443 F.2d at 1162.

The first element of the test for vicarious lidtiiis satisfied if the plaintiff proves that
the defendant had the ability to supervise ot the third parties’ infringing activity and

failed to do so._SeArista Records, Inc. v. Flea World, In&lo. 03-2670, 2006 WL 842883, at

*9 (D.N.J. Mar. 31, 2006); P¥doy Enter. v. Webbworld Inc968 F. Supp. 1171, 1177 (N.D.
PP

Tex. 1997) (finding that operator wiebsite was liable for vicariousfringement for failing to
exercise its ability to control us# website for infringement).

The second element of the vicarious infg@ment test requires showing a “causal
relationship between the infringing activity andydinancial benefit [the] defendant reaps.” See

Ellison v. Robertson357 F.3d 1072, 1079 (9th Cir. 2004). Theaficial benefit need not be tied
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directly to sales of #ninfringing goods._Seleonovisa, Inc. v. Cherry Auction, In@.6 F.3d 259,

263 (9th Cir. 1996). It may also be establishgevidence showing thaters are attracted to a
defendant’s product because it eleahbinfringement, and that use of the product for infringement

financially benefits the defendant. Sde Flea World, InG.2006 WL 842883, at *12.

2. Application

There is substantial evidence that LW hasright and ability to limit the use of its
product for infringing purposes, including by {fplementing filtering; (2) denying access; and
(3) supervising and regulating users (Pl. SUF Y 364-368; Add’l SOF { 20; Bildson Decl.  17).
LW has not exercised any meaningful supemyiontrol over LimeWire users’ infringing
activity, or provided a legitimate reason for its failure to d&°so.

The evidence establishes that LW possessagét financial interest in users’ infringing

activity. SeeFonovisa, InG.76 F.3d at 263; Flea World, In@006 WL 842883, at *12. As

discussed earlier, LimeWire users are draw/LimeWire because the program permits
infringement. LW has profited from its abilitg attract infringingusers, including through

increased advertising revenue and increased shlesmeWire Pro and authorized music.

% In Grokster the Court of Appeals for the Ninth Circuit affirmed the granting of summary
judgment in favor of defendants on plaifsti vicarious liability claim. Grokster380 F.3d 1154,
1164-66 (9th Cir. 2004). LW urges the Court tlhidfe the Ninth Circuit’s decision and find that
LW did not have the “right and ability to ceoal’ the infringing activity. LW argues that the
Supreme Court’s decision the following year did not affect this holding. This contention is
incorrect. _Grokster545 U.S. at 941; see algb at 942 (Ginsburg, J., concurring) (noting that
the Court’s decision “vacate[d] full the judgment of the Q@urt of Appeals for the Ninth
Circuit”). The Court of Appeals for the Ninthr€uit has itself recognizetthat its 2004 decision
is “persuasive authority only.” Perfet0, Inc. v. Visa Int'l Serv. Ass\M94 F.3d 788, 804 n.15
(9th Cir. 2007). In any event,ahulings of the district court andtermediate appellate courts in
Groksteron the issue of vicarious lidity were intensely fact-spefac. This Court conducts its
own fact-specific inquiry on the evidence_in thése. Based on the facts presented, summary
judgment in favor of Defendants is not warranbedPlaintiffs’ claim of vicarious liability.
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LW contends that because LimeWire isa&alp of substantial non-infringing uses, LW
cannot be liable for vicariousfimgement. The Court, however, has found no case in which the
Sony-Betamaxule was applied in theoatext of a vicarious infringaent claim; some courts
have explicitly rejected such an application. Seester, InG.239 F.3d at 1022. The Court,
therefore, declines to extend the Sony-Betaméeto Plaintiffs’ vicarious liability claim.
Moreover, even if the rule did apply, summargigment in favor of LW would be unwarranted
because the record does not support a fintiagLimeWire is capable of substantial
noninfringing uses.

Accordingly, the Court DENIES LW’s matn for summary judgment as to Plaintiffs’
claim of vicarious copyright infringement.

E. Common Law Copyright Infringaent and Unfair Competition

The parties cross-move for summary judgtnon Plaintiffs’ claims of common law
copyright infringement and unfair competition. TQeurt finds that Plaintiffs are entitled to
summary judgment on both claims.

1. Common Law Copyright Infringement

Federal copyright law does not cover sound mrdiogs made prior to 1972. Rather, these
recordings are protected byt common law on copyright infringement. 17 U.S.C. 8§ 301(c);

Capitol Records, Inc. v. Naxos of America, Ir830 N.E. 2d 250, 263-64 (N.Y. 2005)

(recognizing that common law infringement @rcts pre-1972 recordingsPlaintiffs have
brought a claim for common law infringement wispect to their Recartys made prior to
1972. A claim for infringement pursuant to N&werk common law consists of two elements:
(1) the existence of a validpyright; and (2) unauthorizedp®duction of the work protected

by the copyright._Seigl. at 266.
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LW argues that Plaintiffs cannot establs common law infringement claim because
New York common law prohibitenly direct infringement, and does not impose secondary
liability. The Supremé&ourt, however, has explained tlafringement claims based on
secondary liability, including claims for inducent of infringement, derive from the common
law. SeeGrokster 545 U.S. at 930, 934-36 (stating thet@ndary liability for infringement,
including claims for inducement of infringemeartd contributory andicarious infringement,

“emerged from common law principles”) (inted quotations and citatis omitted); Kalem Co.

v. Harper Bros222 U.S. 55, 62-63 (1911) (finding that common law principles rendered
defendant liable for copyright infringemiewhere defendant “expected” and “invoked”
infringing use by a third party). New York couttave recognized the possibility for secondary

liability under the common law. Sé&mderhill v. Schenck?238 N.Y. 7, 143 N.E. 773, 777

(1924) (“*One who sells a film witthe intention that thbuyer shall use it ithe infringement of

a copyrighted drama is himselfthie as an infringer.”); see allnomson-Houston Elec. Co. v.

Kelsey Elc. Ry. Specialty Cor5 F. 1005, 1007-08 (2d Cir. 189@nding defendant liable of

inducing patent infringement).

The elements of a common law claim of inducement are the same as those of a federal
inducement claim: direct infringememurposeful conduct, and intent. Séederhill, 143 N.E.
at 776;_Groksters45 U.S. at 936 (stating that induaarhof infringement under common law
consisted of “active steps . . . taken to encourage direct infringement”) (internal quotations and

citations omitted); Kalem Cp222 U.S. at 62-63.

As previously discussed, theiéence establishes that Limeiiusers directly infringed

Plaintiffs’ copyrights, and thdtW engaged in purposeful sduct intended to foster that
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infringement. Accordingly, the Court GRAMTPIaintiffs’ motion for summary judgment on
their claim of common lawapyright infringement.

2. Unfair Competition

Infringement of recordings made prior to 19%dy also give rise to a claim of unfair

competition by misappropriation. SBey Exp. Co. v. Columbia Broad. Sys., I&72 F.2d

1095, 1105 (2d Cir. 1982). An unfair competition mldusually concerns the taking and use of
the plaintiff's property to compete against thaintiff's own use of the same property.”

Mp3Board, Inc. 2002 WL 1997918, at *12 (quoting Roy Exp. (872 F.2d at 1105). To

establish such a claim, a pi&ff must show (1) unauthorizegproduction and distribution of
the plaintiff's work; and (2) the existence“abmpetition in the marketplace or similar actions

designed for commercial benefit.” Capiiécords, Inc. v. City Hall Records, Indlo. 07-6488,

2008 WL 2811481, at *4 (S.D.N.Yuly 18, 2008) (quoting Naxp830 N.E.2d at 266).
There is significant legal overlap between a claim for unfair competition by
misappropriation and a claim for infringemeuirsuant to federal copyright law. See

Mp3Board, Inc,. 2002 WL 1997918, at *12 (citing Kgos v. Associated PressF.3d 656, 666

(2d Cir. 1993)). Because of this overlap, cohdse allowed claims for unfair competition to go
forward, where the claims were based on allegatioaisthe defendant induced a third party to
reproduce and distribute the plaintiff's work. 3$&gdenying defendant’s motion for summary
judgment on unfair competition claim, wheraioh was based on allegations that defendant
induced third parties to makeddistribute digital copies glaintiffs’ recordings).

The Court has already found that LW induced LimeWire users to infringe the

Recordings. Free distribution of the Recordittgpugh LimeWire competes with Plaintiffs’
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sales of the Recordings.cgordingly, the Court GRANTS &intiffs’ motion for summary
judgment on their unfair competti claim against LW.

V1. ClaimsAgainst Other Defendants

Plaintiffs raise their federal and state-lavirimyjement claims against Gorton (the sole
Director and former CEO of LW) and Lime Gro(gn investor in LW). Plaintiffs move for
summary judgment on their claims of: (bflucement of infringenme; (2) contributory
infringement; and (3) common law copyrighfringement and unfair competition. Gorton and
Lime Group cross-move for summary judgmeneach of these claims, and on Plaintiffs’ claim
for vicarious infringement. Gorton and Lirkiéire FLP also move for summary judgment on
Plaintiffs’ fraudulent conveyance clainhimeWire FLP moves for summary judgment on
Plaintiffs’ unjust enrichment clai. The Court finds that Platiffs are entitled to summary
judgment on their claims for inducement dfringement, common lawopyright infringement,
and unfair competition. The Court denies plagties’ motions for summary judgment on the
remaining claims.

A. Infringement Claims Agaist Gorton and Lime Group

1. Legal Standard

It is well established that “[a]ll personedacorporations who patrticipate in, exercise
control over or benefit from an infringemeneagointly and severally liable as copyright

infringers.” Musical Prodsinc. v. Roma’s Record CorpNo. 05-CV-5903, 2007 WL 750319,

at*1 (E.D.N.Y. Mar. 7. 2007) (quoting Sygmad®o News, Inc. v. High Soc’y Magazine, Inc.

778 F.2d 89, 92 (2d Cir. 1985)). “[A]n individuahcluding a corporate officer, who has the
ability to supervise infringingctivity and has a financial irmest in that activity, or who

personally participates iat activity is personallifable for infringement.”_Stumm v. Drive
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Entertainment, In¢2002 WL 5589, *5 (S.D.N.Y. 200Ze¢mphasis added); see als@am, Inc.

v. Laurey No. 05 Civ. 8380, 2006 WL 510527, *2 (S.D.N.Y. Mar. 1, 2006). These principles
apply equally to claims of déct infringement and claims $&d on secondary liability. See

Capitol Records, Inc. v. Wings Digital Cor@18 F. Supp. 2d 280, 284-85 (E.D.N.Y. 2002)

(finding that CEO of defendarbrporation could be individllg liable for contributory and
vicarious infringement committed by corporation).
2. Application

Gorton is the sole Director of LW. &m 2000 to the end of 2006, Gorton was LW'’s
CEO. Gorton is also the CEO and sole Decif Lime Group. Gorton owns 100% of Lime
Group. Until June 2005, Lime Growwned an 87% share of L.

The Court has already found that LW is l@bor inducement of infringement, common
law copyright infringement, and unfair competition. The evidence establishes that Gorton
directed and benefited from maaj/the activities that gavese to LW'’s liability. In his
deposition, Gorton testified that, as CEO, he™iaw. (Gorton Tr. 10:11.) LW’s former Chief
Operating Officer stated th&orton was the company’s “ultimate decisionmaker,” and that his
approval was required for “any major strategid design decisions.” ({Blson 9/10/08 Decl. |
25.) Another LW employee stated that Gortod tree authority to “veto” decisions regarding
the development of LimeWire. (Nicponski Tr. 163:14-164:25.)

Gorton directed and approved many aspects of LimeWire’s design and development.
Gorton admits that he conceived of Lime#and decided that the program should be

decentralized and should use P2P technol¢g@garton 11/07/2008 Decl. 1 21-22; Gorton

%% |n June 2005, Lime Wire FLP, a family limitpartnership, purchasédme Group’s share of
LW. Gorton had established Lime Wire FLPeiarly 2005, and serves as its general partner.
Lime Wire FLP’s limited partners are Gort, Jody Gorton, Mira Even Gorton, and Zachary

Kaleb Gorton.
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9/26/2008 Decl. {1 7-18.) Gorton oversaw the development of LimeWire’s filtering system, and
decided that the filter should be turned “dfif default. (Bildson Decl. { 26; Gorton 11/07/2008
Decl. 11 17, 21; Gorton 9/26/2008 Decl. 1 368érlin 11/07/2008 Decl. § 20.) Gorton
conceived of and was heavily involved in deyeng the Conversion Pta (Catillaz Tr. 268:2-

21, 322:9-324:21; Exs. 278, 458-460; Gorton HA68 Decl. 11 45-57.) Hepresented LW in
negotiations with the recorty industry over the Conversionaldland over plans that the
industry proposed for filtering infringing conten(Gorton 9/26/2008 Decl. {1 55-61.) Gorton
made decisions regarding LW'’s public relatiamsl advertising efforts, and was involved in
discussions about marketing Likvere to Napster users. (PSOF 1 149-162.) This evidence,
taken together, also establishes that @oknew about the infringement being committed
through LimeWire. (See al€borton 9/26/2008 Decl. 1 30-62.)

The evidence further shows that Lime Group was intimately involved in LW'’s
operations. Gorton was CEO of both LW damehe Group. While LW and Lime Group are
formally separate companies, the evidence establishes that Gorton operated them “as a single
company.” (Bildson Decl.  31.) Lime GroupdaLW share offices, computer services, and
support staff. Employees moved between Lneup and LW without changing titles or job
responsibilities. (Bildson Dec{ 32.) Lime Group employees developed much of LimeWire’s
original technology, and thesrovided systems administration support for LimeWire and
developed user guides, FAQ guides, and mewdisang for the program. Lime Group provides
numerous services to LW, including managing’s\Mihancial operations and employee benéefits;
hiring LW employees; and performing investoat®ns, public relations, and customer support

functions for LW. (Pls. SOF {f 650-55.)
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As the majority owner of LW until 2005, ine Group directly benefited from LW'’s
inducement of infringement through LimeWire,ialindrove the company’s success. Because he
owned 100% of Lime Group, Gortamdirectly owned a majoritghare of LW, and thus also
benefited from LW'’s infringing conduct.

As a result of the actions and benefitsatded above, Lime Group and Gorton are liable

for LW’s inducement of infringement. Sé&apitol Records, Inc218 F. Supp. 2d at 284-85;

Blum v. Kling, 1988 WL 52916, *2 (S.D.N.Y. May 17, 1988inding that president of
defendant corporation could be found liableifdringement because he “owns all of [the
corporation’s] shares and is respdesifor [its] daily activities.”).

Accordingly, the Court GRANTS Plaiffits’ motion for summary judgment on their
claims against Lime Group and Gorton for indment of infringement, common law copyright
infringement, and unfair competition. For tleasons stated above with respect to LW, the
Court (1) DENIES the parties’ motions fomsmary judgment on the claim against Lime Group
and Gorton for contributory infringement; a(® DENIES Gorton’s and Lime Group’s motion
for summary judgment on the vicarious liability claim.

B. Fraudulent Conveyance and Unj&strichment Claims Against Gorton and Lime Wire FLP

1. Legal Standard

A fraudulent conveyance claim arises un8ection 276 of the New York Debtor and
Creditor Law. Section 276 provigi¢hat any “conveyance made. with actual intent . . . to
hinder, delay, or defraud either pees or future creditors, is fuaulent as to [those] creditors.”
N.Y. Debt. & Cred. L. § 276. Alaintiff must prove “actual int&” to defraud by “clear and

convincing evidence.” Andson v. Liberty Lobby, In¢.477 U.S. 242, 255 (1986). “Ordinarily,

the issue of fraudulent intent cannot be hesth on a motion for summary judgment” because
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intent is “a factual question involving therpas’ state of mind.”Golden Buddha Corp. v.

Canadian Land Co. of Americ@31 F. 2d 196, 201-02 (2d Cir. 1991).

To establish a claim for unjust enrichmenplaintiff “must prove tlat the defendant was
enriched, that such enrichment was at plairstifkpense, and that the circumstances were such
that in equity and good conscience the defenslantild return the money or property to the

plaintiff.” Dolmetta v. Uintah Nat'l Corp.712 F.2d 15, 20 (2d Cir. 1983).

2. Application

Gorton established Lime Wire FLP, a famlilpited partnership, in 2005. Gorton is the
general partner of Lime Wire FLP. In Jup@05, the partnership purchased Lime Group’s 87%
interest in LW. When Lime Group owned LWfréceived periodic cash distributions from the
company. When Lime Wire FLP purchased Li@®up’s interest, however, LW began paying
the distributions to Lime Wire FLP.

Plaintiffs claim that the dtributions from LW to Line Wire FLP are fraudulent
conveyances. Plaintiffs allege that Gorémtablished Lime Wire FLP and funneled LW'’s
distributions to it in order to ptect Lime Group’s and Gorton'ssets should Plaintiffs receive a
judgment against either partflaintiffs also claim that lone Wire FLP has been unjustly
enriched by the distributions. Ritiffs allege (1) that Lime We FLP received the distributions
at Plaintiffs’ expense, because money hsid.ime Wire FLP cannot be used to satisfy
Plaintiffs’ judgment against Gorton and LirGoup; and (2) that equity and good conscience
require that the distributions be used tosfatany judgment Plairffs may receive against
Gorton and Lime Group, because Gorton intertdegkefraud Plaintiffs by channeling the
distributions to Lime Wire FLP. Gortomd Lime Wire FLP move for summary judgment on

both claims, on the ground that Plaintiffs hdaied to offer “credible competent summary
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judgment” evidence showing that Gorton intentiedefraud Plaintiffs by establishing Lime
Wire FLP.

There is a genuine issue of material @€to whether Gorton intended to defraud
Plaintiffs by establishing Lime Wire FLP. Ri#ifs have submitted a declaration from Vincent
Falco, former Chief Executive Officer of a compdhgt also distribute@2P software. In his
declaration, Falco states th@orton told him that Gorton had “created a family limited
partnership . . . [and] put his personal assets |it]to. . so that theecord companies could not
get his money if they sued him and won.” A4 deposition, Gorton testified that he told “Falco
that [he] had done some estate planning, andtiabf the benefits of the [] planning . . . was
that it did help protect [his] assets in the everd tdgal judgment against [him] personally.” In
a declaration submitted after his deposition, howeBerton states that he did not establish
Lime Wire FLP in order to protect his asset&orton Decl. § 7.) Falco’s declaration and
Gorton’s deposition testimony and dm@tion create an issue of fas to Gorton’s intent when
he established Lime Wire FLP. Accordingliye Court DENIES Gorton’s and Lime Wire FLP’s
motion for summary judgmemwin Plaintiffs’ fraudulent corsyance and unjust enrichment
claims.

VI1l. Conclusion

For the reasons stated abptree Court (1) DENIES Defendants’ motions to exclude
evidence (D.E. 138, 140, 153, 165, 188)2) GRANTS Plaintiffs’ motion for summary
judgment on the claim against LW of inducemeintopyright infringement, and DENIES LW'’s

motion for summary judgment on the claimED75, 108); (3) DENIES the parties’ cross-

37 Except that, as set forth above, the Courp(ages conditions on Plaintiffs’ future meetings
and conversations with Bildson; and (2) excludeain exhibits containing emails and Internet
forum postings written by Adam Fisk afteis employment with LW had ended.
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motions for summary judgment on the claim against LW of contributory copyright infringement
(D.E. 75, 108); (4) DENIES LW’s motion for summary judgment on the claim of vicarious
copyright infringement (D.E. 108); (5) GRANTS Plaintiffs’ motion for summary judgment on
their claims against LW of common law copyright infringement and unfair competition, and
DENIES Defendants’ motion for summary judgment on these claims (D.E. 75, 101, 108); (6)
GRANTS Plaintiffs’ motions for summary judgment on the claims against Gorton and Lime
Group for inducement of copyright infringement, common law infringement, and unfair
competition, and DENIES Defendants” motions for summary judgment on these claims (D.E. 75,
101); (7) DENIES the parties’ motions for summary judgment on the claims against Gorton and
Lime Group for contributory copyright infringement and vicarious copyright infringement (D.E.
75, 101); and (8) DENIES Gorton’s and Lime Wire FLP’s motion for summary judgment on the
fraudulent conveyance and unjust enrichment claims (D.E. 101).

SO ORDERED.

DATED: New York, New York
April 28, 2011

(Cicakh . Lord

KIMBA M. WOOD
United States District Judge
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