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MICHAEL CARUSO, :

Plaintiff,

No. 06 Civ. 5997 (RA)
_v_
OPINION AND ORDER

CITY OF NEW YORK, et al.,

Defendants.

RONNIE ABRAMS, United States District Judge:

Plaintiff Michael Caruso, a former Inspector General at the New York City Department
of Investigation (“DOI”) brings this action pursuant to 42 U.S.C. § 1983 and state law alleging
that he was terminated by his former employer in retaliation for his grand jury testimony
regarding Bernard Kerik, the former Commissioner of the New York City Police Department.
Kerik was investigated by a Bronx County grand jury for conduct that occurred while he was
serving as the Commissioner for the New York City Department of Correction (“DOC”) and
while Caruso was serving as the Inspector General for DOC, responsible for overseeing Kerik’s
and other employees’ conduct. The grand jury was investigating, inter alia, whether Kerik
attempted to influence criminal and administrative investigations of Interstate Industrial
Corporation (“Interstate”) and received undisclosed benefits from Interstate in the form of
renovations to his apartment located in Bronx, New York. In March 2006, Caruso testified
before the grand jury regarding a meeting he attended in July 1999 during which Kerik, in an
apparent effort to influence the investigations, offered the assistance of two employees to an
agency investigating Interstate. This action arises from Caruso’s testimony and his termination

shortly thereafter.
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Defendants the City of New York, Rose Gill Hearn, the Commissioner of D@lter
Arsenault, the former First Deputy Commissioner of DOI, Dan Brownell, thraeioDeputy
Commissioner for Investigationlarjorie Landa, DOI's generatounsel, and Robert Roach, the
former DOI chief of staff (collectively, “Defendants”) move for summparggment on all of
Caruso’s claims. According to Defendants, Caruso was terminaté&cause ofiis grand jury
testimony but due t®OI's ongoing concerns relating to Caruso’s relationship with Kerik and
his insubordinate behavior in response to Defendants’ proposal to transfer him within DOI
They also argue that Caruso’s testimony is notgeted by the First Amendment becabsenvas
speaking as aayernment employee pursuant to his official duties. For the following reasons,
Defendants’ motion igenied as to Caruso’s claims of retaliation under federal and state law and
granted as to Caruso’s claims of wramglischarge andefamation
l. Background

A.  Factual Background'

1. Caruso’s Employment at the Department of Investigation

DOl is an agency of the City of New York that is “empoweratkr alia, to investigate
the ‘affairs, functions, accounts, methods, personnel or efficiency of any elv City]
agency.” (Defs. 56.1 f 1 (quoting N.Y.C. Charter Ch. 34, 8§ 803(b)).) The individual

Defendants were employees of DOI during the time period relevant to tlois.agti. 1 6.)

! The following facts arelrawn from Defendants’ Rule 56.1 statement (“Defs. 56.1”) and Carespsmse

thereto (“Pl. Resp. 56.1"), as well as the exhibits incorporated therelrerene party’s Rule 56.1 statement is
cited, the other party does not dispute the fact asserted ffeasdono admissible evidence to refute the fact, or
merely objects to inferences drawn from the fact.



Caruso was employed by DOI from 1987 until his termination on March 28, 2006
effective March 31, 2006.1d. 11 7, 66.) At the time of his termination, he held the positions of
Assistant Commissioner of DOI and Inspector General of DOC, the DeparinEnbbation,
the Department of Juvenile Justice, the OfficeEafiergency Management and the Taxi and
Limousine Commission. Id. 1 #9.) There is an Inspector General for each city agency, all of
whom report directly to the DOI Commissioneld. ([ 3.) Inspector Generals aresponsible for
the investigation andlienination of corrupt or other criminal activity, conflicts of interest, gross
mismanagement or abuse of authority within the agency to viivgharedesignated. Id. 1 3
(citing N.Y.C. Exec. Order 105 § 3(a)(i), Exec. Order 78 § 4(e).) Upon receaimg
information of this sort, they ambligated to report it directly and without undue delay to DOI
pursuant to New York City Executive Order 78 § 4(adl. { 5.)

Given the responsibilities of DGHhe agency empowered to investigate wrongdoing
within city governmentit is undisputed that the public’'s perception of the Department is not
only important but affects DOI's ability to carry out its mandatéd. § 19 (citing Michael
Caruso Dep. (“Caruso Dep.”) 3132:1); Defs. Ex. L (Email from Landa tGill Hearn, Mar. 7,
2006), at 1 (“I acknowledge that DOI’s reputation for independence and integeggestial to
our being able to effectively carry out our mandate.”).) If the reputatiorOdfi®diminished,

that presents a problem for the Departmeld. (€iting Caruso Dep. 368:20-22).)

2 The parties have submitted as exhibits excerpts from the depositiomsusoCthe individual defendants,

and the following employees of DOI: Meera Cattafesta, Tim Crowe, Datégmlro, Julio Rodriguez and Vincent
Greene. For ease of reference, the Court refers to the deposition excerpts byrkeatdepame only.



2. Caruso’s Relationship with Bernard Kerik

The DOC was within Caruso’s purview of responsibitityoughout his tenure at DOI.
(Id. 1 10.) For a period of that time, Bernard Kerik served in executive rollee BOC, first as
Deputy Commissioner from 1995 to 1998 and then as Commissioner from 1998 to(2000.
113.) In these capacities, Caruso and Kerik developed a working and sociahsbligii {d.

1 14), although Caruso has characterized their personal relationship as “linfledRegp. 56.1

9 14; Defs. Ex. B (Michael Caruso Grand Jury Testimony, Mar. 21, 2006 (“Caruso Grand Jury
Tr.”)), at 30:2223 (“I had a daily working relationship with him since he was a Corrections
commissioner and then acsal relationship to a certain extent.”)). Among other interactions,
Caruso attended Kerik’'s wedding with other city officials, Kerik callecu€§@afrom the hospital
after he and his wife had a baby, and Caruso attended his child’s christeGiagisa 2p.
183:2284:9, 214:1R155; Caruso Grand Jury Tr. 313) Caruso also assisted in preparing
Kerik for his interview to be the Commissioner of the NYPD and was at Kerik’$nagair the
night he was appointed to that position. (Caruso Dep. 2B/, 218:1220:6 (describing his
assistance to Kerik as not within his professional capacity).) Keiked as Police
Commissioner from 2000 to December 31, 2001. (Defs. 56.1 § 13.)

Beginning in at least 208twhen Kerik’s autobiography entitled Lost Sowas
published, in which he references his relationship with Caxtiseir relationship became a
mounting source of concern for DOI and the subject of criticism for Caruso. (Makjanida
Dep. (“Landa Dep.”) 4440, 208:1619; Defs. Ex. U (press articles between 2002 and 2005

regarding, in relevant part, Kerik and Caruso’s relationsidpgt 1 (NewsdayEears Over Ties

in Rikers ProbeOct. 31, 2002 (“In . . . Kerik’'s autobiography, Kerik hails Michael Caruso . . . as

one of his ‘closest friends and catpies.”)).) Consequently, in 2002 and on one or two
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occasions in December 2004, DOI executives instructed Caruso to have no further
communications with Kerik. (Caruso Dep. 154%6:18; Pl. Ex. H (Landa Notes, Dec. 27,
2004, at 9 (“12/7 RGH tells Mike not to speak to Kerik at all (Odeon lunchp)]Moreover,
Caruso was at least twice recusen investigations involving Kerikgnce on his own initiative
andonce at the direction of DOI. (Caruso Dep. 15152:3.) Recusal was necessary becduse i
the relationship between the Commissioner of an agency and its Inspentraldsoo close or
strained, it impedes the Inspectoerral’s ability to do his job. Id. at 80:2183:18; see also
Landa Dep. 44:1:37 (“[T]he fact that we need to be percelvas objective is critical to our
being able to fulfill our mission.”).) Caruso was recused from DOI's 2004 invastigato
Kerik’s dealings with Interstate, which ultimately led to his conviction.f§0g6.1 § 21.)

Concerns about Caruso and Kerikslationship appear to have escalated with the
commencement of the Kerik investigation in December 2004. On December 27, 2004, Caruso
attended a meeting with Commissioner Gill Hearn, Brownell and Landa nega@#ruso’s
relationship with Kerik. $eeDefs. Ex. P (Email from Gill Hearn to Brownell, Dec. 20, 2004 (“|
am sure you are aware that we have a problem with Mike on our hands. A big one.”); Pl. Ex. H.)
During the meeting, Caruso recounted two series of phone calls he had with Kerik inrbBecem
2004, among other things. He first described his participation in phone calls betwesnkeec
3rd and December 6th with Kerik and Jeannette Piraroemployee of DOC with whom Kerik
had a prior personal relationshigelating to a pending litigation in whidooth Kerik and Pinero
were to be deposed. (Pl. Ex. H at 7-11; Caruso Dep. 1208420; Rose Gill Hearn Dep. (“Gill
Hearn Dep.”) 29:47, 32:233:6.) Through these calls, Caruso effectively served as a conduit
between Kerik and Pinero because Kerik miidl want to have direct contact with Pinero in light

of her upcoming depositionSéeCaruso Dep. 198:22-99:6; Defs. Ex. M (Landa Mem., Mar. 13,
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2006) at 4 (Landa believed that “Kerik and Pinero had used him to helptéh®mmunicate
with each other ahin this he had alloweldimself to be manipulated.”).) At the December 27th
meeting,Caruso also discussed phone calls he had Kwetik between December 1st, the night
of DOI's holiday party, and December 13th, adigarding his nomination and subseduen
withdrawal of his nomination for United States Secretary of Homeland Sec(fityEx. H at 7
11; Caruso Dep. 188:1892:4, 192:19194:11, 206:2208:19; Landa Dep. 307:2208:5; Dan
Brownell Dep. (“Brownell Dep.”) 86:46 (noting that he learned of Klés call during the
holiday party).)
3. The 1999 Meeting at Walker’'s and Investigations into Kerik

As referenced above, in 1999, Interstate and its owners, the DiTommasos, were under
investigation by both DOI and the New York City Trade Waste Conomis§TWC”).
Although Caruso did not conduct this investigation on behalf of DOI, he attended a meeting in
July 1999 between Kerik, then DOC Commissioner, and Ray Casey, the TWC Deputy
Commissioner, during which the investigations were discussed. (Garasd Jury Tr. 31:14
32:10.) The meeting, which was held at Walker’s restaurant in lower Manhattasetwgs by
either Kerik or Casey andeither was surprised to see Caruso in attendankck.at(32:13
33:10.) During the meeting, Kerik and Caseycdssed Interstate and the DiTommasos and
Kerik offered two employees of Interstatéarry Ray, an acquaintance, and Donald Kerik, his
brother—o assist Casey in the ongoing probe of the compald. af 33:2534:8.) In effect,
Kerik was “trying to influece” the investigations on Interstate’s behalf by offering these
employees to CaseySéeWalter Arsenault Dep. (“Arsenault Dep.”) 105:18; Defs. 56.1 § 31
(“Kerik lobbied Casey on Interstate’s behalf.”YQaruso did not repothe Walker’'s meeting at

the time it occurred as required by Executive Order 78 8 4(e). He later infoimd&Dlh
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superiors of his presence at it and what transpired at the December 27, 2004 meeissgdlisc
above. (Pl. Ex. H at 1 (*Kerik offered Casey Larry Ray as person on the iri§iyle[.]

DOlI, together with the Bronx District Attorney’s Office, commenced an invasbig
into Kerik in midDecember 2004. The investigation relatedinter alia, Kerik’'s lobbying of
TWC on béalf of Interstate, as well as hiadisclosed regpt of benefits from Interstate. (Defs.
56.1 11 1731.) On June 30, 2006 Kerik pled guilty to two misdemeanor violat@aecsepting a
valuable gift from a firm intending to do business with the city in violation af Nerk City
Charter 8§ 2604(b)(5), anfailing to disclose a loan in the Annual Disclosure Report filed with
the New York City Conflicts Board in violation of New York City Administrativede § 12
110(b)(15)° (Defs. 56.1 {1 17, 69; Defs. Ex. K (Bernard Kerik Plea Hr'g, June 30, 2006).) As
the prosecutor represented to the court at Kerik's plea, Kerikhhdd‘allowed his office as
Correction Commissioner . . . to be used for a meeting between [interstate] a@] [TW
regarding their investigation of [Interstate],” and Hadcepfed a valuable gift in the form of
renovations to his Bronx apartmerit.{Defs. Ex. K at 7:15-8:13.)

Arsenault, an executive at DOI at the time, was edessgnated aa Special Assistant
District Attorney for purposes of the investigation. (Arsenault Depl6:p Because of his
relationship with Kerik, Caruso was recused from the investigation, although he dhg test
before the Bronx grand jury on March 21, 2006. A substantial portion of his testimony related t
the 1999 Walker's meeting. Caruso’sndang claims against Defendants arise from this

testimony.

3 Kerik was also the subject of a federal investigation that resulted iryfetmvictions. (Defs. 56.1  18.)

4 There was no direct evidence, however, of an agreement between Kerik and themasos that the

renovations were given in return for Kerik’s assistance with theegylators. (Defs. Ex. K at 8:12D.)
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4. Events in Early 2006 Leading to Caruso’s Termination
a. February-March 19, 2006 DOI's Plan to Transfer Caruso

As previously noted, for several years beginning in or around 2001, Caruso was the
subject of criticism from the press regarding his relationship with Kerikor Ryi 2006, DOI
would defend Caruso with the response that he “had no real friendship with Kerik.” (Refs. E
M at 2.) According to Landa, DOI was able to make tb@esentation because they “had been
told by . . .Caruso that, in fact, they weren't really friends ,afallowing Kerik’'s leaving
[DOC], [he] had only had something like two or three interactions with Kerik.”"ndaaDep.
2834-11.) As the Kerik investigation progressed and an indictment was forthcoming, however
Defendants’ concerns about Caruso’s relationship with Kerik and its potentiadtiopdOl
intensified. For instance, Caruso recalled a March 3, 2006 meeting with DOlspprdan
Emily Gestduringwhich “the topic of the Kerik [g]rand [jJury came up” and Gest “told [him]
that the papers would go after [him] again.” (Defs. Ex. O (Caruso Mem., Mar. 26, 2006).)
When she raised the possibility of a transfer within DOI, he rejected it sebadelt “it would
look like [he] did something wrong.”Id.)

On March 6, 2006, Gill Hearn emailed Landa asking whether her “view remains that
Mike should/can stay in the agency but moved to a different unit; or is that insufticeert the
totality of the circumstances.” (Defs. Ex. L (Emails between Gill Hearn and Landa, Mar. 6
2006).) In so doing, Gill Hearn noted that this is a “tough decisioll) ©On March 7, 2006,
Landa responded with two perspectives. First, from “a pure [Inspector Gegrerspective,”
she stated:

| do not believe that Mike’s conduct warrants his having to leave DOI. While an

error in judgment, the phone calls were not illegal, unethical or in violation of the
Conflicts of Interest Law. They did not constitute an abafsauthority. . . .
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While I do not believe that Mike’s conduct with regard to the phone calls warrants
his leaving DOI because it does not make me doubt his ability to perform his job
as an IG or an AC, | think it highlights the fact that Mike has be®©O&t for too

long and would be most effective applying his talents elsewhere. That i$ why
previously advocated moving him to another area within DOI.

(Id. at 1.) From her “perspective . . . as counsel to DOI,” she recommended:

[O]ther factors need to be taken into consideration . . . bad press and doubts about
DOI’s independence that will result from disclosure of the phone calls and the
implication they have for Mike’s relationship #erik. . . . While criticism of

Mike and DOI in the press has been largely unfair in the past and while | do not
believe that we should take actions that are otherwise not warranted simply to
protect ourselves from bad press, | acknowledge that DOI's reputation for
independence and integrity is essential to our being able to effectively carry out
our mandate. Accordingly, when the firestorm occurs that will result from
knowledge of the phone calls being made public (both the calls with Pinero and
Kerik regarding the depositions and the calls with Kerik regarding the tonhel
Security appointment) are taken into account, | think the agency would be better
off if Mike moved on to another job.

(Id.)

On Friday, March 10, 2006, Commissioner Gill Hearn met with Caruso, Landa and
Brownell. Both Landa and Caruso prepared internal memoranda transcribingogbeed at
the meeting. According to Landa’s memorandum dated March 13, 2006, Gill Hearn informed
Caruso that, “as part of the reorganization of the office,” he was being tradsferbe the
Asgstant Commissioner for the Parks Department and the Department of Sanitatosg am
other responsibilities not yet finalized. (Defs. Ex. M at 1.) Caruso responded thizntfer
“was O.K. and that he would do whatever she asked of hind’ af 2.) Gill Hearn then
explained that an additional reason for the transfer was:

the anticipated criticism that DOI will face if and when Bernie Kerik is indicted

the Bronx. As with the criticism leveled at DOI in the past, Commissioner Gill

Hearn noted, questions will be raised as to why none of the problems that are the

subjects of a possible indictment were discovered until now. Specifically, she

said, the suggestion will be made that the reason that DOI did not uncover the
misconduct at the time it wasppening is that Mike was too close to Kerik and
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so did not question what he saw, including the lavish renovations of Kerik's
apartment that were not consistent with his City salary.

Because of Mike's December 2004 phone calls with Kerik and Pinero, the
Commissioner observed, any indictment of Kerik is going to pose new problems
for DOI that were not there when DOI previously had to defend [DOI's] and
Mike’s actions and alleged inaction. Commissioner Gill Hearn said that Emily
Gest would now no longer kable to defend Mike with the argument that he had
no real friendship with Kerik as she had previously. However, the move away
from the [DOC] would help to blunt the criticism that Mike was too close to
Corrections to effectively be its Inspector General.
(Id.) Although they did not know for certain if or when Kerik woulgibdicted, “the motivation
to [elffect the transfer at this point in time came from the needs of the reoryamizaupled
with the fact that, should an indictment come down, [Béharn] did not want the transfer to be
perceived as a response to itlt.Y She also informed Caruso that if Caruso decided he wanted
to resign rather than transfer agencies, “it would be better for him and the "afidreyid so
“before any indictmet so that his resignation [was] not perceived to be a result of an
indictment.® (Id.) According to Caruso, he did not know how to react to this explanation
because “he did not know what he ‘was being accused dd}j) Brownell explained that “there
was a concern that the December phone calls took away DOI's ability to effecefeind”
Caruso and the Department, while Landa stated:
Mike was not being accused of anything illegal, unethical or a violation of the
Conflicts of Interest Law, becausé he were, we would not be having this
conversation. Rather, he would have been fired or asked to resign. In this
instance, | said, while we believed the calls to be a serious error of jujgme
because of his strengths as a manager and our beliefimdgsty, he was being
asked to head up another unit and to leave Corrections because he was too close

to people there.

(Id. at 3.)

Caruso disptes that the Commissioner made such a statement. (Pl. Resp. 56.1 § 55.)
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After the meeting, Landa told Caruso that his participation in the Kerik/Poadis“was
a mistake of judgment that stemmed from the fact that he was too close to the [[RDGhEa
was one of the reasons [she] suppoltedtransfer.” (d. at 4.) Caruso then inquired if Gill
Hearn was in fact trying to get him to resign, to which Landa responded that she loledieveat
that to be the case; rather, he was “truly valued at DOI.” She did, however, notkethrait “
make the move unless he was fully prepared to commit told.) (

Caruso’s memorandum dated March 12, 2006 substantially corroborates Landa’s
memoradum. Caruso additionally recalled that Landa stated, “I know this feels likérgjul[
getting sucker punched because we are telling you how great you are and hdle waluaare
to the agency right after we transfer you to another unit, especiallyyafidrave done nothing
wrong.” (Defs. Ex. N (Caruso Mem., Mar. 12, 2006) at 3.) He also noted that he “started to
sensethe transfer was coming.” Id)) Caruso further wrote that Commissioner Gill Hearn
informed him that the transfer would take effeatMonday, March 27, 2006, his title would be
“Assistant Commissioner” and his salary would remain the saldeat(d.)

Defendants assert that Caruso was “displeased with thegap@ansfer,” (Defs. 56.1
1 57),which Caruso disputes, (Pl. Resp. 56.1 § 57). The record reflects that Caruso éxpresse
concern that he might not be as “aggressive” at the Department of Sanitation becdsise of i
strong union ties, (Defs. Ex. M at 3; Caruso Dep. 2G9;&nd that he might not be as busy as
he was with DOC, (Defs. Ex. M at 3; Caruso Dep. 262@91). According to Commissioner
Gill Hearn, upon learning of his transfeCaruso“threw his head back, and stared up at the
ceiling and slumped down, and said to [her], | ain’t going to lie to you, I'm not going tatgive
my all.” (Gill Hearn Dep. 9:121.) She described his response to the transfer as “belligerent.”

(Id. at 10:1416.) Caruso, on the other hand, acknowledged that he “wasn’t thrilled” with the
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transfer butclaimed that'at the end of the day [he] wasn’t that upset.” (Caruso Dep. 267:25
268:5.) He denied expressing disappointment or frustration about the decision or indicéting tha
he was not going to “give it [his] all” in executing his dutiedd. Gt 28:6-22.) He further
recalled that he told Gill Hearn that he “would do a good job and . . . would not ‘lay down’ on
her and just collect a salary(Defs. Ex. N at 4see alsdCaruso Dep. 269:9-11.)

By the following week, Caruso began to explore other employment options. [Ruring
conversation with Brownell on or about March 14, 2006, Brownell suggested that Caruso might
be interested in a position at the New York City Administration for Childr8atsices (“ACS”),

(Gill Hearn Dep. 11:120; Caruso Dep. 11467, 279:410), and commented that “it would
probably be better to move on somewhere else,” (Brownell Dep. 1Q022). Caruso
expressed interest in the ACS job and received assistance from Defendarttseramce of tis
prospect, amongthers (SeeCaruso Dep. 291:120.) CommissioneGill Hearn sent an email
to the commissioner of ACS recommending Caruso for the position, (Defs. Ex. R;e@rh H
Dep. 12:47), and Landa assisted Caruso with updating his resume, (Caruso Dep: 1115t 28
295:6296:7; Landa Dep. 3684-18; Gill Hearn Dep. 11:225). According to Gill Hearn, DOI
was “becoming the employment arm for Mike Caruso.” (Gill Hearn Dep. 24:14-15.)

b. March 20-21, 2006: Caruso’s Preparation for, and Testimony
in, the Grand Jury

On Tuesday, March 21, 2006, Caruso testified before the Bronx grand jury iatiagtig
Kerik.° Caruso had testified before grand juries on several other occasions as part of his

responsibilities as Inspector General and Assistant Commissioner. (Baf§. 1.)

6 At oral argument, the Court asked Caruso’s counsel whether Carussul@senaed to testify, which he

could not answer. In a peatgument submission, counsel clarified that “Garwas asked to testify by his
government employer. DOI, acting through [D]efendant Arsenspétcifically requested that Caruso testify before
the grand jury.” (PI. Letter, June 17, 2013, at 2.)
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To prepare for his testimony, Caruso met with Arsenault and Brownell on or abotht M
20, 2006 for approximately thirty to forfive minutes. (Caruso Dep. 369:18; Arsenault Dep.
77:6-7.) During that preparation session, they discussed Caruso’s anticipatedotgsti
regarding theJuly 1999 meeting at Walker’s, including his recollection of what Kerik said
concerning Larry Ray, Interstate and the DiTomassos. (Arsenault Dep/&3:B8 In an email
to Commissioner Gill Hearn on March 20, 2006, Arsenault reported that Caassdfine,
cooperative anfwith] his usual almost total recall.” (Defs. Ex. Q.) On the morning of March
21, 2006, Arsenault and Caruso met again just prior to entering the grand jury. (Arsepault De
75:6-20) According to Caruso, Arsenault told him, “remember Kerik vouched for LaayyaR
the Walker's meeting and everything will be okay,” (Caruso Dep. 19)/:@hich Arsenault
disputes, (Arsenault Dep. 75:26:11). Caruso asserts that it was wrong foreAssllt to
instruct him in such a manner because Arsenault knew from the prior preparation sesshe
could not testify to that fact because “that was never said, to the best of [his] dgewle
(Caruso Depl117:10-118:1.)Thus, according to CarusArsenault was instructing him to lie in
his testimony. 1fl. at 118:9-10.)

Caruso’s grand jury testimony on March 21, 2006 revolved in large part around the
Interstate investigation and the meeting Camtsended at Walker's. The following exchanges
took place between Arsenault and Caruso:

Q: Okay. Please explain to us what happened at [the Walker’'s] meeting.

A: During the meeting, Bernard Kerik basically tgtie TWC Commissioner]

Ray Casey that Larry Ray was employed [at Interstate] which Ray [Cassy]

already aware of, that Kerik’'s brother was [at Interstate], Donald Kerilghwh

Casey was aware of, and he offered thafrfRay Casey needed any assistance in

the ongoing probe that he was conducting~hiéerik said, you know, Larry Ray

would bemade available to him or his brother would be made available to him,
him meaning Ray Casey. Casey asked him how he knew Larry Ray. Kerik said
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he knew him for some time and that Larry Ray in the past had been a federal
informant | believe he said for theBl. He then invited Ray Casey to check, if he
wanted to check or confirm, he said speak to his FBI handlers which would be the
people assigned to Larry Ray when he was an informant. | believe he said that he
was an informant for the FBI.

Q: At any tme at the meeting, did Ray Casey ask Bernard Kerik whether or not
he, meaning Ray Casey, and the [TWC] could trust Larry Ray?

A: | don’t remember the exact words, but | believe that-widsvas a question
similar to that that prompted Kerik to say thatkmew him for a number of years
and he should check with his prior FBI handlers when he was an informant.

Q: What did you understand Kerik to be saying when he said | knew Larry Ray
for a number of years with regard to his trustworthiness?

A: It's not like they just met.
Q: What else was discussed at the meeting?
A: There was a conversation where Kerik had told Ray Casey if he needed any

assistance regarding surveillance devices, reviewing any records, thaulde wo
make Larry Ray available to him tosast him with that.

Q: Continue. What else do you recall about the meeting?

A: Just Kerik on a couple of occasions offering Larry Ray, Larry Ray’s

assistance, whether or not Ray Casey wanted to speak to him to give him the

background of thecompany, what he sees at the company on a daily basis,

discussion along those lines.

Q: All right. Now, from the conversation that you heard, did it appear that Ray

Casey had already spoken with Larry Ray or that Ray Casey’s peopsediaah

to Larry Ra or it was something to be accomplished in the future?

A: My understanding is it was something that was going to be done in the future.
(CarusoGrand Jury Tr. 33:235:11, 36:2337:12) Arsenault also inquired into Caruso’s views

as to why he attendd¢de Walker's meeting:

Q: Do you have a sense of why you were invited to this meeting at Walker's?
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A: Afterwards, yeah.
Q: Why?

A: Just | think it was protection for both individuals. This way, one couldn’t
make an accusation against the other as &t wanspired there.

Q: Why would that be necessary between the Corrections Commissioner and the
deputy commissioner for Trade Waste?

A: My personal feeling is there was friction between the two of them.
(Id. at 49:1950:6.) Upon further questioning from Stephen Bookin, Chief of Investigations for
the Bronx District Attorney’s Office, Caruso testified:
A: And when Casey told me that he was, that they had no evidence at alt agains
[Donald Kerik] that his brother should quit there, it was at that meeting
Walker’'s that Kerik offered up his brother or Larry Ray to cooperate in their

investigation if they needed any type of surveillance devices, installed asmer
tape recorders on phones.

Q: And | think you testified that at that meeting, Bern&efik said to Ray
Casey—he offered his brother’s services, Donald Kerik's services, to further the
investigation of the Trade Waste Commission into Interstate, correct?
A: His brother and Larry Ray, correct.
Q: So at that point, a couple of weeks later, you heard with your own ears that Mr
Bernard Kerik was offering the services of his brother and an employklk. t
Casey to further the investigation, correct?
A: Correct.

(Id. at 52:2553:6, 53:2554:11.) Also during his testimony, Caruso testifeesito Kerik’'s

relationship with Larry Ray:

Q: Okay. And | show you what has been marked Grand Jury 135 for
identification and ask if you recognize it?

A: Yes.
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Q: What do you recognize it as?

A: It's a memorandum from Bernard Kerik to myself on March@® subject
Lawrence Ray, basically saying that Lawrence Ray was arrested and that he’
going to suspend his relationship with Lawrence Ray pending the outcome of the
case.

[Document moved into evidence; the witness is asked to read it aloud to the
Members of the Grand Jury.]

It's dated March 6, 2000. It's to myself, Michael Caruso, Assistant
Commissioner/Inspector General from Bernard Kerik.

Subject: Lawrence Ray
As you are aware, Mr. Lawrence Ray, a close personal friend of mine, has
beenarrested based on federal indictment out of the Eastern District of Ndw Yor
. . My relationship with Mr. Ray and his family dates back approximately eight
to nine years. During that period of time, I've only known him to be a person of
unquestionable character and highest integrity. . . .
(Id. at 44:15-46:10.)
The parties are in agreemerdind the transcript confirmsthat neither Arsenault nor
Bookin ever explicitly asked Caruso whether Kerik “vouched for” Larry Ray. (3éf4 1 34.)
They disagree, however, about whether he did so in substance as well as about Arsenault
reaction to the testimony. Defendants assert that, although never using thevawacd,™
Caruso testified that “Kerik directly and indirectly vouched for Larry.Rgpefs. Mem. 6.) In
any event, Arsenault testified that Caruso’s testimony was consigtenivhat Caruso had told
him previously and with what he told another prosecutor from the Bronx District Atterne
Office. (Arsenault Dep. 78:105.) Moreover, Arsenautestified that he was “very pleased”
with Caruso’s testimony, describing it as “candid” and “truthfuld. &t 90:27; see alsdrobert

Roach Dep. (“Roach Dep.”) 65418 (“I only know that Walter said at some point he fii,

that he was satisfied.)).Arsenault relayed his views to Gill Hearn, telling her that Caruso “did a
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good job, he was candid and truthful and it helped us in the case.” (Arsenault Dep3.90:8
According to Arsenault, Caruso’s testimony “was not the lynchpin or even an imppatd of
the case. It was corroboration[.]ld(at 89:4-10.)

Caruso disputes Defendants’ assertions. (Pl. Resp. 56.1 1 33.) He contends that he could
not and did not testify as directed and that Arsenault was not pleased with tinorigs
(Carwso Dep. 117:1420; Pl. Opp’'n 6.) In contrast to Arsenault’s testimony that he did not
discuss Caruso’s testimony with him after it occurred, (Arsenault Dep. 128)21Caruso
testified that they had a telephone conversation the following day, (Caruso Dep.-112:41
According to Carso, during that call, Arsenault statédjth an attitude,” that his grand jury
testimony “went all right.” 1d.) Caruso further contends that he complained to Arsenault that
Bookin had been “yelling and trying to put words in [his] mouth,” to which Arsenault responded,
“l got no problem with that.” Id. at 112:24.) Caruso also disputes that Arsenault did not
believe Caruso’s testimony to be an important part of the investigation. Bfrmtea meeting
held on March 29, 2006, Mee@attafestaa deputy inspector general who reported to Caruso,
documented that Arsenault told them that “the whole [Kerik] trial hinges on the Kgalke
meeting.” (Meer&attafestdDep. (‘CattafestdDep.”) 54:9-55:9.)

C. March 21, 2006-March 28, 2006: Caruso’s Termination and
the Events Leading up to it

In an email sent by Commissioner Gill Hearn to Brownell and Roach on March 21, 2006
at 8:44 a.m., the morning of Caruso’s grand jury testimony, Gill Hearn wrote, inmefeda “|
have a number of concerns about moving Mike to other agencies (DPR and DOS)ridily is
looking to leave.” (Pl. Ex. BEmails between Gill Hearn, Brownell and Roach, Mar. 21, 2006).)

Roachresponded at 9:05 a.m. that “Mike needs to move nowUnless we decide to ask him to
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leave before he has another job, it will be at least 3 months before he can move to his next
position,” to which Gill Hearn responded, “Hurricane Mike/Kerik will have hithua/before 3
months. It will have hit the agey (and as an aside, Mike)."ld() Brownell had separately
responded to Gill Hearn’s email at 9:09 a.m., to whichrepked at 10:10 a.m., stating that “the
physical moves are to happen by no later than the end of Marich;’sde alsdBrownell Dep.
113:15414:4 (confirming that, according to these emails, Caruso’s transfestivas place))

The record does not include the time of Caruso’s grand jury testimony but one canhigasona
assume that these emails were exchanged at least befordithertgsvas completed.

On what appears to be later on the day of Caruso’s testimony, Commissioner @ill Hea
and Roach participated in a call with Arsenault “to discuss the Kerik investijaind Caruso’s
testimony. (Pl. Ex. AEmail from Roach, Mar24, 200¢; Tim Crowe Dep.(“Crowe Dep.”)
63:965:10 (recalling that Gill Hearn had told him that Arsenault updated her on Caruso’s
testimony).) According to an email sent by Roach to himself on March 24, 2006, tker'g/a
meeting “had become a key issue in the casdé?l. Ex. A.) At this meeting, Arsenault related
that, according to the witnesse€aruso, Casey and Diana Lle€|K] erik ‘lobbied’ Casey
regarding the integrity of Interstate’s owners,” and that Ray and Daik Keelped ‘clean
shop™ atinterstate. Id.) Roach recalled that he and Commissioner Gill Hearn “learned for the
[first] time that as a result of this and other evidence that [the] Bronx Apleaning to charge
‘rewardng official misconduct’ . . . Thus Mike was a first hand witness who did nothing as IG
and violated his duty under EO 16.1d.((“Mike did not reportthis [Walker’s] meeting at the

time to DOL.”).) Roach also noted that DOI received a call from the press ingaioiogt

! Diana Lee was coordinating the Kerik criminal invgation for DOI with the FBI and the U.S. Attorney’s

Office. (Arsenault Dep. 109:91.)
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“Mike’s improper relationship with Kerik. (l1d.) As a result of this conversation, Roach
reported, “on Tuesday and Wednesday, [Arsenault, Landa] and Dan Brownell spokediggea
and [] agreed that Mike had to leave DOIId.{see alsd’l. Ex. C (Email from Roach to Landa,
Mar. 23, 2006) (“[T]his is to confirm that in our meeting/conference call on Tuekdayike
had to leave the agency.”).)

Similarly, MeeraCattafestaa Deputy Inspector General who reported to Caruso, wrote
the following note based on @honecall she hadwith Tim Crowe, also a Deputynspetor
General who reported to Caruso, during whiglowe discussed aonversation héadhad with
Commissioner Gill Hearon March 27, 2006

Things changed on Tuesday 21st.

1. The phone calls December 2004

2. After she was briefed by Walter @ Caruso’s grand jury testimony
(Pl. Ex. K; CattafestaDep. 57:2558:4 (confirming these notes were prepared based on a
conversation she had with Crowsge als&Crowe Dep. 27:1-25 (confirming that the two spoke
on March 27, 2006). At her deposition Cattafestaestified: “I don’t recall 100 percent but to
the best of my recollection the notation things changed on Tuesday the 21st is repminethi
Tim Crowe told me he had been told by Commissioner Gill Hearal” af 66:27, 69:2170:3
(“[T]o the best of [my] recollection . . items one and two are the reasons that Tim Crowe
provided to me, based on his conversation with Commissioner Gill Hearn, as to whydp'€ar
status changed within [DOI).) Neither Commissioner Gill Hearn n@rowe recall Gill Hearn
making this statement. (Gill Hearn Dep. 1582 Crowe Dep. 85:89.) Crowe’s notes from
the March 27th call, however, reflect the following: “[G]rand jury dash rolesemtefor

meeting, then in the upper righéind part it says RGH updated by Walter 21st. Then it says
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Bernie Interstate illegal behavior in Mike’s presence. Mike as buddyD@dt Didn't tell
Diana Lee, no one from DOI. Official misconduct. COIB violation.” (Crowe Dep. 63:9-18.)

On March 24, 2006, DOI exative staff—without Commissioner Gill Hearrmet with
Caruso and asked for his resignation. Caruso responded that he would only do so if DOI “found
him another city job.” (Pl. Ex. A; Caruso Dep. 3444) Caruso contends that Defendants’
decision to teninate him was motivated by their dissatisfaction with his grand jury testimony.

Commissioner Gill Hearn disputes this contention and claims that Caruso& jgrgn
testimony did not play a role in her decision to terminate him. (Gill Hearn Dep926:8s
noted above, she testified that she came to believe that Caruso was treating D# as “t
employment arm” for him,id. at 24:1415), and that they had to discuss this with him. Thus, at
her direction, DOI executives and Caruso convened on March 24, 2006, at which time they
informed Caruso that they were not firing him but that they were giving him one noedhtind
up his affairs” and “reach out to other City agencies about potential employmemot or
whomever.” [d. at 17:1825, 20:2425.) The executives indicated that they would serve as a
reference for him and “at the endafmonth, there would be a farewell event, and he would be
sent off with the traditional thanks and well wishes from colleagudd."at( 18:39.) Following
this meeting,Roach called Gill Hearnwho stated that Caruso responded to the foregoing by
claiming, “[DOI] can’t fire him and that he knows where, either the bones arallmrribe body
[is] buried.” (d. at 18:1021.) His behavior, according to Commissioner Gikarh, was
“unacceptable, insubordinate, belligerent . . . from start to finish, beginning in mg faffic
March 10th]Jand ending in that conversation.ld(at 25:69.) Accordingly, she directed Roach
to tell Caruso he was firedld( at 19:1320:7 (“I had extended myself to him . . . over and over

again over the years and that was the crossing of the line.”).)
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Caruso was terminated on March 28, 2006, as per Commissioner Gill Hearn'djrecti
effective on March 31, 2006. (Defs. 56.1 16&85-Gill Hearn Dep. 22:6-11.)

B. Procedural History

Caruso commenced this retaliation action on August 7, ,28lbéging that he was
terminated in retaliation for his truthful testimony regarding Kerik’'s statementd alarry Ray
at the Walker's meeting As aresult of federal and state criminal proceedings related to Kerik
and others, Caruso’s grand jury testimony was under seal and discovery irséhisasathus
stayed. Once those proceedings concluded, on April 20, 2011, Caruso’s grand jury testimony
was wsealed by Order of the New York Supreme Court, Bronx County, and discovery
proceeded in this case. On January 18, 2012, the Honorable Paul Engelmayer, to whom this case
was previously assigned, denied Defendants’ motion for judgment on the pleahdgs)
February 3, 2012, he denied Defendants’ motion for rearguni@kt. Nos. 70& 82.) The case
was reassigned to this Court on July 9, 2012, Bei@éndants subsequently filed timotion for
summary judgment pursuant to Federal Rule of Civil Procedure 56. For the fgjlos@sons,
Defendants’ motion is denied in part and granted in part.
I. Standard of Review

Summary judgment may be granted only where “the movant shows that there is no
genuine dispute as to any material fact and the movant isedntitljudgment as a matter of
law.” Fed. R. Civ. P. 56(a). A dispute is material if it “might affect the outcomeeosuit

under governing law.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A dispute

about a material fact is genuine tlie evidence is such that a reasonable jury could return a

verdict for the non-moving party.Id.
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The moving party bears the burden of showing that it is entitled to summary judgment.
Seeid. at 256. “In determining whether a case presents triable issues of fact, [therapuniot

make credibility determinations or weigh the evidence, and [it] must resolaeblfuities and

draw all permissible inferences in favor of the smaving party. Dillon v. Moranqg 497 F.3d

247, 251 (2d Cir. 2007) (internal quotations omitted). “[T]he mere existence of some alleged
factual dispute between the parties will not defeat an otherwise properly sappwtion for
summary judgment.” Anderson 477 U.S at 247-48 A party opposing summary judgment
“may not resupon the mere allegations or denials of his pleading, butnust set forth specific

facts showing that there is a genuine issue for tridl,’at 248, which must be supported by
“citing to particular parts of materials in the recordzéd. R. Civ. P56(c)(1)(A). “[I]f there is

any evidence in the record from any source from which a reasonable inferermee [mor
moving party’s] favor may be drawn, the moving party simply cannot objasurpmary

judgment.” Binder & Binder PC v. Barnhaa81 F.3d 141, 148 (2d Cir. 2007).

II. Discussion

A. Caruso’s First Amendment Retaliation Claim

“To survive summary judgment on a First Amendmeatialiation claim, a public
employee must bring forth evidence showing tf({&)] he has engaged in protected First
Amendment activity[(2)] he suffered an adverse employment action, [#BY there was a
causal connection between the protected activity and thesadeemployment action.Anemone

V. Metro. Transp. Auth.629 F.3d 97, 114 (2d Cir. 2011) (internal quotation marks omitted). If

the plaintiff makes ousucha prima facie retaliation claim, summary judgment for the defendant
is not appropriate unless i establishas a matter of laweither of two defenses: (1) the

defendant “would have taken the same adverse employment action ‘even in the absence of the
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protected [speech], seeCotarelo v. Sleepy Hollow Police Dep460 F.3d 24, 25152 (2d Cir.

2006) (quoting MounHealthy City Sch. Dist. Bd. of Educ. v. Doyk?29 U.S. 274, 287 (1977));

or (2) “the plaintiff's expression was likely to disrupt the government’'s dswiand . . the
harm caused by the disruption outweighs the value of the plaintiff's expresgioarfione 629

F.3d at 115;see alsoGarcetti v. Ceballgs547 U.S. 410, 4182006) (explaining that if the

“possibility of a First Amendment claims arisggf]he question becomes whether the relevant
government entity had an adequate ficsttion for treating the employee differently from any

other member of the general public”) (citiRickering v. Bd. of Educ. ofwp. High Sch. Dist.

205, Will Cnty, 391 U.S. 563, 568 (1968)). The second defense is commonly known as the

Pickeringbalanang test.

Defendants makehe following arguments in support of their motion for summary
judgment:(1) Caruso’sclaim fails because, contrary to his allegations, he did indeed testify, in
sum and substancthat Kerik “vouched” for Larry Ray at the Walkermeeting; (2 Caruso’s
grand jury testimony was not protected speech because it was madanpuo his official
duties; (3 Caruso cannot demonstrate that his grand jury testimony was a substantial o

motivating factor in his termination; and) (@efendants can satisfy thdount Healthydefensé

The Court addresses each in turn.
1. Interpretation of Caruso’s Grand Jury Testimony
Defendants contend that summary judgment should be granted in their favor secause
review of the grand jury transcripeveals that “in sum and substance, Caruso ididact,

repeatedly testify that Kerik vouched for Larry Ray at the Walker’singeds the wordvouch’

8 It is undisputed that Caruso suffered from an adverse employment atttonhe was terminated by the

Department of InvestigatiortSeeGalabya v. N.Y.C. Bd. of Educ202 F.3d 636, 640 (2d Cir. 2000).
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is commonly understood,” and therefore there is no evidence to support “the essemialt’el
of Cawuso’s claim—that he was terminated because he did not testify that Kerik vouched for
Larry Ray at the Walker's meeting. (Defs. Mem. 6.) In response, Carusts abs¢ Judge
Engelmayer previously rejected this argument in denying Defendantsmfot judgment on
the pleadings. He further arguésat the grand jury transcripeflecs that, il nstead of
providing the requested testimony that Kerik vouched for Ray, [hejaddestified that Kerik
simply told Casey he should check with other peoplé?l. Opp’'n 8.) Both parties cite to
language in Judge Engelmayer’s order in which he states that “the jgrg transcript supplies
substantial support for the argument that Defendants may have occasion to erakelat case
that Caruso had in fact testified that Kerik had vouched for Larry Ray,” but “thectigt is
simply not conclusive enough on that point to justify dismissal at this stage.” (Jan. 18, 2012
Order at 10.)

As the partiemcknowledgeArsenault never asked Caruso whether Kérguched for”
Larry Ray and Caruso never used the word “vouch” to describe Kerik’'s stateam&ayg Casey
during the Walker’'s meeting. Although the case is now at the summary judgamgst Jidge
Engelmayer’s conclusion that the transcript is “simply cunclusive enough on [this] point to
justify dismissal” remains trueMoreover, as noted by Judge Engelmayer, a “critical isisue
this matter is‘'whether Arsenault believed that Caruso had testified sufficiently on the wguchi
point to meet his, Arsgult’'s, expectations,” which is “an ultimate issue of factd. &8 & 10

n.8.) See alsoRedd v. N.Y. Div. of Parole678 F.3d 166, 178 (2d Cir. 2012) (“Issues of

causation, intent, and motivation are questions of fact.”). As discus$edliA.3, this issue
remains to be a disputed issue of fact for the jury to resolve. Construing afjutirebiand

drawing all reasonable inferences in Caruso’s favor, and recognizing thabtinei€ not to
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resolve conflicting versions of facts at summary judginBefendants’ motion is thus denied on

this basis.SeeUnited States v. Ren38 F.3d 634, 644 (2d Cir. 1994).

2. Protected First Amendment Speech
It is well settled that “a state cannot condition public employment on a basis that
infringes the employee’s constitutionally protected interest in freedompoéssion.” Connick
v. Myers 461 U.S. 138, 142 (1983 “Rather, the First Amendment protects a public employee’s
right, in certain circumstances, to speak as a citizen addressing mattaerbliofcpncern.”
Garcettj 547 U.Sat417. “A public employee, however, must ‘by necessity . . . accept certain
limitations on his or her freedom,” becau$és or her speech can ‘contravene governmental

policies or impair the proper performance of governmemiactions.” Weintraub v. Bd. of

Educ. of the CitySch. Dist.of the City of N.Y, 593 F.3d 196, 201 (2d Cir. 2010) (quoting

Garcettj 547 U.S. at 4189). This is so because “[g]lovernment employers, like private
employers, need a significant degreeatrol over their employees’ words and actions; without
it, there would be little chance for the efficient provision of public servic€arcettj 547 U.S.

at 418.

In Garcettiv. Ceballos 547 U.S. 410 (2006), the Supreme Cauticulated awo-step

test for assessing whether a public employee’s speech warrants conslitptimection:“(1)
whether the subject of the employee’s speech was a matter of public conce2zhahdtlier the

employee spoke ‘as a citizen’ rather than solely asngnioyee.” Jackler v. Byrne658 F.3d

225, 235(2d Cir. 2011) (citingGarcettj 547 U.S. at 42Q22). UnderGarcettj “when public
employees make statements pursuant to their official duties, the employees apeaking as
citizens for First Amendment upposes, and the Constitution does not insulate their

communications from employer disciplineS47 U.S. a#21. This is true even if the subject of
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the speech involves matter of public concernSeeRoss v. Breslin693 F.3d 300, 305 (2d Cir.

2012); e alsdGarcettj 547 U.S. at 421 (“The controlling factor” is whether the employee was

speaking “pursuant t¢his] official duties.”). The questions of whether an employee spoke
pursuant to his official dutiesnd whether the speech was on a matter of public concern are both
guestions of law for the CourGeeJackler 658 F.3d at 236-37.

At issue in this case is whether Caruso’s grand jury testimony is pobigmech under
the First Amendment. “The duty to testify has long been recognized as ablagation that

every citizen owes his Government.” United States v. Caladdrd U.S. 338, 345 (1974);

Piemonte v. United State367 U.S. 556, 559 n.2 (1961) (“Every citizen . . . owes to his society
the duty of giving testimony to aid in the enforcement of the law.”). In sergrgwitness, a
citizen is “bound not only to attend but to tell what he knows in answer to questions famed f

the purpose of bringing out the truth of the matter under inquiBjdir v. United States250

U.S. 273, 282 (1919%ee alsdackler 658 F.3d at 239 (“[W]hen a person does give evidence, he

has an obligation to speak truthfully.”).JU]ninhibited testimony is vital to the success of our

courts’ truthseeking function.”Catletti ex reEstateof Catletti v. Rame, 334 F.3d 225, 230 (2d

Cir. 2003).
Given the “exceptional significance” of truthful testimony in the courts’ pursi
justice, the Second Circuit has long held that testimony of public employees inljodictaer

factfinding proceedings is prote by the First Amendmengee, e.g.Konits v. Valley Stream

Cent. High Sch. Dist.394 F.3d 121, 125 (2d Cir. 2003}atletti 334 F.3d at 230Lewis v.

Cowen 165 F.3d 154, 166 (2d Cir. 1999) (agreeing that the plaintiff “had a strong First
Amendmeninterest in testifying truthfullybefore the gamingdard, but finding a lack of proof

at trial to support his claimkKaluczky v. City of White Plains57 F.3d 202, 210 (2d Cir. 1995)
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(“Voluntarily appearing as a witness in a public proceeding or a lawgsa kind of speech that

is protected by the First Amendment.Biesco v. City of N.Y. Dep’t of Pers933 F.2d 1149,

115759 (2d Cir. 1991)abrogatedon other groundsy Waters v. Churchill 511 U.S. 661

(1994); Dobosz v. Walsh892 F.2d 1135, 1141 (2d Cir. 1989) (“Dobosz clearly was exercising

his right to free speech when he . . . fexti against his fellow officem court.”). “[T]he
foundations of federal justice will be undermined,” the Circuit has explained.,itfiegses are
not able to estify freely” for fear of retaliation by their government employe@Gatlett, 334

F.3d at 230 (quotintynited States v. Paceld91 F.2d 1108, 1113 (2d Cir. 19).4Piesco 933

F.3d at 1159 (“[R]equiring less than candor and honesty from witnessepdarang before
legislative committees would undermine our system of government which isgieetion an
informed and enlightened legislature.”).

If acourt were to find that a public employee’s truthful testimony was not protbgted
the First Amendn@, the employee would be “confronted with a Hobson’s choice” if called
upon to testify. SeePiesco 933 F.2d at 1160. He or she “could either (1) honestly answer the
guestion, in which case, as a matter of law, she could be fired; (2) commit perj(Byreiuse
to answer the question posed and be held in contenght.’'Kaluczky, 57 F.3d at 210 (“There
are evident policy reasons for encouraging truthful testimony and for tingulaitnesses from
retribution or the threat of retribution.”). “By offering a government employeepkien of jail
or unemployment,” the court would be “chilling speech in a forum where candor is datical
informed decisiormaking” which is precisely what the Second Circuit has previously declined
to do. Piescg 933 F.2d at 1160.

Although the cases cited above prece@eulcettj their principles ring as true today as

when they were written. For that reaseand in light of the fact that the Supreme Court has not
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yet had occasion to consid@arcettis application to a public employee’s testimenthe Court

rejects Defendants’ argument that Caruso’s grand jury testimony isatetied because he was
speakingnot as a citizen but pursuant to his official duties when he testified. In so duéng, t
Court applies the primgles set forth in theaforementionedSecond Circuit cases involving

testimony within theéwo-stepGarcettiframework to conclude that, when he testified before the

grand jury,Carusowas speaking “as a citizen rather than solely as an employea matte of
public concern. His speech is thustected by the First Amendment.

First, it is undisputed that Caruso was speaking on a matter of public concern when he
testified about the events thatcurredat the Walker's meeting between Kerik and Ray €ase
“Whether speech addresses a matter of public concern is determined tmntbet, form, and
context of a given statement, as revealed by the whole recofdatlett, 334 F.3d at 229
(quoting Connick 461 U.S.at 14748). “Exposure of official misconduct . . . is generally of
great consequence to the public3eeJackler 658 F.3d at 236. Moreover, the context of
Caruso’s speeehtestimony in the course of a judicial proceedidgrther supports this
conclusion. As the Second Circuit has stated, “[tjhe paramount importance of judithal t
seeking means that truthf{jl testimony is almost always gfublic concern.” Catletti ex rel

Catlett, 334 F.3d at 230see _alsoKonits, 394 F.3d at 125 (“[S]peech is of particular public

concern when it inMees actual or potential testimony in court or in administrative
procedures.”).

Secondalthough his attendance at the Walker’'s meeting and his testimony provided at

Arsenault’s request were “related to [his] job” as Inspector GerselWeintrauh 593 F.3d at

203 (quotingGarcettj 547 U.S. at 421)Carusowas nonethelesspeaking as a citizen and not

“pursuant to his official dutiésvhen he testifiedinder oath before the grand jurfhe Court
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finds the Second Circuit’'s decision dackler v. Byrne658 F.3d 225 (2d Cir. 20110 be a

useful starting pointor this conclusion. Idackler the Second Circuit held that a police officer
was speaking as a “citizen on a matterpablic concern” when he “ref{ed] to retract his
truthful [rleport and mak statements that would have been faldd.”at 242. Thelacklercourt
reasoned that, “[iln the context of an official investigation into possible wrongdoicitjzen

has a right-and indeed, in some circumstances, a-ddtygive evidence to the invagators. . .

. A law enforcement officer does not, by reason of his public employment, losibisght to

give evidence.” Id. at 239 (citingKaluczky, 57 F.3d at 210, anDobosz 892 F.2d at 1141).
Moreover, “when a person does give evidence, heahasbligation to speak truthfully,” and
failing to do so “expose[s] the speakewrhether he be a police officer or a civiliao criminal
liability.” Id. at 23940 (citing 18 U.S.C. 81001, which makes it a federal offense to make false
statements, and N.Y. Penal Law § 240.50, which prohibits the false reporting of an inzident t
law enforcement).

In Jackler the court was careful to distinguish between the refusal to retract a truthful
report and file a false orewhich was protectt—from the “mere filirg of his nitial [r]leport”™—
which it did not address. 658 F.3d at 241. Consequently, the holdidackferhas been
construed narrowly by subsequent Second Circuit cases to apply only whereallemged
speech involves theefusal to make a false statemertbeeRoss 693 F.3dat 307-08 Matthews

v. City of N.Y., No. 12 Civ. 1354 (PAE), 2013 WL 3879891, at *11 (S.D.N.Y. July 29, 2013);

Schoolcraft v. City of N.Y,.No. 10 Civ. 6005 (RWS), 2012 WL 2161596, at>§S.D.N.Y.

June 14, 2012). The relevant speech in this case is Caruso’s testimony and not simply his

allegedrefusal to testify falsely ankis claimthusdoes not fitpreciselyinto the narrowdackler
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framework®? The Second Circuit's reasoning, however,concludingthat Garcettidid not bar
protection of Jackler's speedipplies with equal force to the speech at issue here.

The obligation to testify truthfully, like the obligation to give truthful evidencenas
vitiated simply by the fact that a citizen is a government employee. Truthfwmhadey is of
paramount importance to the courts’ functions regardless of whether the witnesgliaraor a
public employee. Indeed, in an analogous context, the Supremehasaxpressly stated that
“[w] hen a police officer appears as a witness, he may reasonably be viewed as a&ctng lik

other witness sworn to tell the truth.” Rehberg v. Pat2 S. Ct. 1497, 15086 (2012)

(quoting Briscoe v. LaHue460 U.S. 325, 3386 (1983))'° Otherwise, the Court recognized,

“[w] itnesses ‘might be reluctant to come forward to testify’ and even if a witoek the stand,
the witness ‘might be inclined to shade his testimony in favor of the potential pldottiféar
of subsequent liability.”ld. at 1505 (quotindBriscoe 460 U.S. at 333). These concerns are just

as true in the context of a public employee’s fear of retaliation for truthful testimo

o Throughout this litigation, Caruso’s claim has been construed in vaegs, both by the parties and by the

Court. At times, it has been characterized as a claim of retaliation for tisalred testify falsely Here the grand
jury, (see, e.g.Jan. 18, 2012 Order at 3 (“Caruso alleges that he was terminatedufingeb testify falsely to the
grand jury[.]"); Defs. Mem. 1 (“Caruso claims that his employer erminated him suddenly because he refused to
give specific testimony in a Bronx [g]rand [jJury . . . ./Bi. Opp’n 4 (“The gist of plaintiff[’s]” claim is that
Defendants retaliated against him “for Caruso’s refusal to testify yaledbre a . . . grand jury.”)), while at other
times it has been characterized as a claim based on Defendants’ dissatisfabtidarugo’s grand jury testimony,
(see, e.g.Jan. 18, 2012 Order at 8 (“The central premise of Caruso’s complaiat B@h . . . was dissatisfied with
Caruso’s testimony as to whether Kerikdhaouched for Larry Ray.”); Defs. Reply 4 (“[T]he retaliation claim is
based on affirmative statements arising from job duties as oppogskd refusal to make false statements.”); PI.
Opp’n 15 (“[A] fact finder could certainly draw the inference that defersdaete not in fact pleased with Caruso’s
grand jury testimony, and a causal connection existed between ddefwiispieasure with his grand jury testimony
and his termination.”).) The Court ultimately relies on the allegaiiotise complaint-which more broadly allege
that Caruso claims he was terminated for “providing truthfulrtesty to the Bronx County Grand Jury,” (Compl.
1 39)—to reach the determination above.

10 In Rehbergand Briscog the Supreme Court held that trial and grand jury egises—including police

officers—are absolutely immune from § 1983 actions, a necessary resubtertpthe “truthseeking process at
trial.” Rehberg132 S. Ct. at 15066.
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The consequences of testifying falsely go well beyond retaliation &t wiadeed, the
obligation to testify truthfully issmbedded in federal and state rules and procedures and the
failure to testify truthfully while under oath exposes citizens and governengpibyees alikéo
criminal liability underfederal and state perjury statuteSee18 U.S.C. § 1621*Whoever
having taken an oath before a competent tribunal . . . that he will testify, dectgrese] or
certify truly . . . willfully and contrary to such oath states . . . any materisemahich he does
not believe to be true . . . is guilty of perjury and shall . . . be fined . . . or imprisonesmot m
than five years, or both.”); N.Y. Crim. Proc. L&60.20 (“Every witness more than nine years
old may testify only under oath . . . . A witness understands the nature of an oath if he or she
appreciates the diffence between truth and falsehood, the necessity for telling the truth, and the
fact that a witness who testifies falsely may be punisheddr reasons noted by the Second
Circuit in Piesco it simply cannot be that an employee is faced with the “Hobson’s chaoice”
testifying truthfully under oath and getting fired without recourse or yesgiffalsely and
committing perjury.

The Court’s determination that Caruso was speaking as a citizen is furthemadfoy
cases in the Third and Seventh Circuits that have squarely addressedi¢ghidngeilly v. City

of Atlantic City, 532 F.3d 216 (3d Cir. 2008), the Third Circuit held that “[w]hen a government

employee testifies truthfully, s/he is risimply performing his or her job duties,’ . . ., rather, the
employee is acting as a citizen and is bound by the dictates of the court andethefrul
evidence.” Id. at 231 In reaching its conclusion, the court considered the-egt#blished

case law supporting the principle that “all citizenseaan independent duty to society to testify

1 The Third Circuit recognized that the speech at issue in its case “appearfeve stemmed from [the

plaintiff's] official duties,” but nonetheless held that the ergplo was speaking as a citizen in testifying as a
witness at a trial regarding corruption in the police departnieeilly, 532 F.3d at 231.
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in court proceedings.”ld. at 229. This duty to testify truthfully is “the responsibility of every
citizen, and the First Amendment protection associated with fulfilling that dutiinénship is

not vitiatedby one’s status as a public empey 1d. at 231. But seeHuppert v. City of

Pittsburg 574 F.3d 696, 708 (9th Cir. 2009) (declining to foll&®eilly and finding that,
pursuant toGarcettj a police officer's testimony before a grand jury that was stigating
corruption in the police department was made pursuant to his official duties and thus not
protected speech).

Moreover, inChrzanowski v. Bianchi725 F.3d 734 (7th Cir. 2013), the Seventh Circuit

recently held that “[w]hen a public employee givtestimonypursuant to a subpoerfalfilling
the ‘general obligation of [every] citizen to appear before a grand jury or ldt.tria he speaks

‘as a citizen’ for First Amendment purposedd. at *5 (quoting_Branzburg v. Haye408 U.S.

665, 686 (972))*? In so doing, the Seventh Circuit determined that the reasons pronounced by

the Supreme Court to support arcettidecision are inapplicable in the context of compelled

testimony. First, the rationale that restrictions on public employee<tlspde not infringe on

any liberties” enjoyed as private citizens isgpasite Rather, the individual perserincluding

a public employee-has a “strong interest in complying with the demands of a subpoena: apart
from whatever desire a public employee htidpave to assist in the administration of justice,
failure to comply with a subpoena can result in lengthy incarceratitth.4t *6. Second, the
public has a “substantial interest in hearing” testimony, which “often prewdeiety with
information that is essential for democratic sgivernance.” Id. Third, the rationale that a

contrary ruling inGarcettiwould place the court in a role of overseeing communications between

12 As previously notedCaruso’s counsel has advised the Court that Caruso was asked tdotestigenault

on behalf of DOI. As irPiescq although not subpoenaed, it is reasonable to infer that if Caruso did not appear
before the grand jury, he would have been subpoerdeeRiesc 933 F.3d at 1151.
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employers and employees and “displace . . . managerial discretion” isicasapgl Seeid. at *5
(quoting Garcettj 547 U.S. at 423). “[l]f the defendants [@hrzanowsHKi had some legitimate
managerial interest in dissuading Chrzanowski from testifying truthfully upntsto a
subpoend,the court stated;we cannot imagine wat it might be.” Id. The conclusions of the
Third and Seventh Circuitare further supported by language in Justice Souter’s dissent in
Garcettj in which he stated that a “claim relating to truthful testimony in court must surely be
analyzed independently to protect the integrity of the judicial process.” 547 U.S. at 444. The
Court adopts the reasoning of these cases in concluding that Caruso was speakiiigeas a
when he testified before the grand jury.

In so doing, the Court recognizes that 8econd Circuit has twice ruled sinGarcetti
that a public employee’s testimony was made pursuant to his official duliesKiehle v.

County of Cortland486 F. App’'x 222 (2d Cir. 2012Bearss v. Wilton445 F. App’x 400 (2d

Cir. 2011). Neither of these casefiowever,addresseor even acknowledgethe Second
Circuit’s testimony jurisprudence discussed above. The cases are fistivgguishable on their
facts. InKiehle, the plaintiff, a case worker with Cortland’s Department of Social Services
voluntarily testified in family court and represented her personal views and opisidhat af

the department's. 486 F. App’x at 224. Here, Caruso was -askadl likely would have been
subpoenaed+te testify as a fact witness in an ongoing investigatioAnd in Bearss the
plaintiff's testimony at a hearing regarding her job performance wasivated by personal
interest in responding to criticism of her job performance and not motivateddegire to
‘advance a public purpose.” 445 F. App’x at 40Fhe “absence of a citizen analogue” to a

forum available to employees of the city further supported the court’s fintaghe speech was
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not protected.ld. By contrast, not only was Caruso’s testimony regarding a matter of public
concern, but theris a clear citizen analogue to a public employee’s grand jury testifiony.

The Court thus relies on the Second Circuit’s jurisprudence protecting a public
employee’s First Amendment right to testify, supported further by the mosatmases outside
the Circuit discussed abov@ concluding that Caruso was speaking as a citizen when he

testified before the grand juryee alsd-risenda v. Inc. Vill. of Malverner75 F. Supp. 2d 486,

510 (E.D.N.Y. 2011) (finding that government employestvities asa voluntary witness in a

lawsuit are subject to constitutional protection und@luczky and Benedictv. Town of

Newburgh 95 F. Supp. 2d 136 (S.D.N.Y. 200Qee alsdVhitehead v. City of N.Y.No 12 Civ.

0951 (ILG)(VVP), 2012 WL 8505908, at *7 & n(&.D.N.Y. Oct. 15, 2012) (citingrisendaand
Benedictfor the proposition that the act of “testifying truthfully . . . is constitutionallyquted
from retaliation” and distinguishing this case, where plaintiff had “merdbr[efl] to testify”);

Cooper v. Metro. Transp. AuthNo. 04 Civ. 525 (LTS)(AJP), 2006 WL 1975936, at *4

(S.D.N.Y. July 14, 2006) (“In the Second Circuit, public employees have a clearly sstdbli
First Amendment right to testify on matters of public concern.”).
3. Causal Wnnectian
Turning next to the causation element of Caruso’s retaliation claim, Detsndegue
that Caruso cannot show that his testimony regarding the Walker's meetingswastantial or
motivating factor in his termination. Defendants raike following arguments in support
thereof: (1) the timing of Caruso’s termination is insufficient on its own tealesummary

judgment; (2) there is no direct or indirect evidence from which to conclude that Befend

13 It is also worth noting that the opinions lKiehle and Bearssare summary orders which do not have

precedential effect under the Second Circuit’'s Local Ruee2d Cir. R. 31.1.1(a) (“Rulings by summary order do
not have precedential effect.”).
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were dissatisfied with Caruso’s testimoimydeed there is testimony that Arsenault was gl
with it; and (3)the “several pieces” of evidenaa which Caruso relies in support of his claim
are insufficient to defeat summary judgmer{SeeDefs. Mem. 1718.) In response, Caruso
asserts that theemporalproximity is sufficient to establish causatiand that there is additional
circumstantial evidence in the record to support an inference of causation.

“To establish causation, a plaintiff must show that the protected speech swhstantial

motivating factor in the adverse employment action.” Nagle v. Ma®68 F.3d 100, 109 (2d

Cir. 2011) (quotingCioffi v. Averill Park Cent. Sch. Dist. Bd. of Edy 444 F.3d 158, 167 (2d

Cir. 2006)). An employee may establish causation directly, or he may estabhslractly
through circumstantial evidence, by showing that the employee’s speech wvsay‘¢bllowed

in time by the adverse [employment] actiorNagle 63 F.3d at 110 (quotingormanBakos v.

Cornell Ceop Extension of Schenectady Cnt252 F.3d 545, 554 (2d Cir. 2001Risano v.

Mancone No. 08 Civ. 1045 (KMW), 2011 WL 1097554, at *10 (S.D.N.Y. Mar. 18, 2011)
(citing Cioffi, 444 F.3d at 168). Although the Second Circuit “has not drawn a bright line
defining the maximum time period that can give rise to an inference of causdtioas’ found

six weeks to “fit comfortably within any line [it] might drawRagle 663 F.3d at 111see also

Adams v. Ellis No. 09 Civ. 1329 (PKC), 2012 WL 693568, at6*(S.D.N.Y. Mar. 2, 2012)

(“[C]ase law in the Second Circuit and in this district often finds a limit at two oe tim@nths

and almost universally disapproves longer time periods.”).

14 Defendants’ reliance on Walter v. Boeh899 F. App’'x 531 (2d Cir. 2009) to support their position that

temporal proximity is insufficient to satisfy the causation element iplaued. InWalter, the court recognized that
causation “can be established indirectly by showing that the protectiedy was closely followed in time by the
adverse action,id. at 532, but found that the record in the case did not support an inference tiboansen the
timing of the plaintiff's firing because her termination was pau period of office resticturing.
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Caruso tesfied on Tuesday, March 210R6,and a decision to terminateas opposed to
transfer—him was reached if not on Wednesday, March 22, 2006, then on Tuesday, March 28,
2006, wherhe was indeed terminatedA period ofsevendays isundoubtedlyshort enough to
give rise to an inference of causatiorSee Pisang 2011 WL 1097554, at *13plaintiff's
terminationless than one month after his protected speech was sufficient on its own to withstand
summary judgment). Moreover, the fact that Defendants might haga bontemplating
Caruso’s termination before his grand jury testimoi®@ra( Arg. Tr., June 13, 2013 (“Tr.”),
16:16419), is not determinative. As the Second Circuit statédiigle “an adverse employment
action occurs on the date that a deciswas formally reached. . . . [A]n employer cannot
insulate himself from liability at the summary judgment stage simply by assertingy thaverse
employment decision had in fact already been made, without being memorializet/eyed to
anyone, before the ernmyer learned of the protected conductNagle 663 F.3d at 110. Thus,
Caruso’s showing of temporal proximity “suffices to make out a prima féai@ of retaliation
under the First Amendment3eeid. at 111.

Even if temporal proximity was insufficient to satisfy the causation element inatés®
contrary to Defendants’ contention, there is evidence in the record from whicloaatglasjury

could infer that Caruso’s testimony was a “substantial motivating factor” imDaf¢s’ decision

15 Temporal proximity may not be sufficient to establish an inference shtian where “gradual adverse job

actions began well before the plaintiff had ever engaged in the protectaty ActBeeSmith v. Cnty. of Suffolk
No. 10 Civ. 1397 (ARL), 2013 WL 752635, at *14 (E.D.N.Y. Feb. 27, 2013). As discussktail in § [.1.A.4,
there were several conversations regarding the status of Caruso’soptogris March 28th termination and the
decision had previously been made to transferwithin the DOI. The decision to transfer Cargso a position
with the same salary and title and additional responsibilittises not constitute an adverse actiokee
Patrolmen’s Benevolent Ass’n of City of N.Y. v. City of N,Y810 F.3d 43, 51 (2d Ci2002) (A lateral transfer
that does not result in a reduction in pay or beriaBtaot an adverse employment action unlessiliers the terms
and conditions of the plaintiff's employment in a materiallgatéve way.). Assuming it does, however,ette
remains sufficient evidence in thecord to raise an inference of causation.
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to terminate hint® In so concluding, the Court looks the disputed evidence in the record
regarding Arsenault’s reaction to Caruso’s testimony. Although Arsenatiftet@ that he was
“very pleased” with Caruso’s grand jury testimony, Caruso testifiedAts&tnault reacted “with

an attitude” towards Caruso’s subsequent questions about his testimony. Indeeds s¢here |
dispute as to whether the tweoenspoke following Caruso’s testimony. As Judge Engelmayer
noted in his January 18, 2012 order, Arsenashitsfaction with Caruso’s testimony remains a
critical factual issue. “Summary judgment is precluded where questiondiregan employer’s
motive predominaten the inquiry regarding how important a role the protected speech played in

the adverse empyment decision.”_Morris v. Lindaul96 F.3d 102, 110 (2d Cir. 199%jt{ng

Piesc 933 F.2d at 1149).

A jury may also draw an inference of causation from additional circumdtewitence,
including Roach’s March 24, 2006 email, wheré&i@ wrote that he and Commissioner Gill
Hearn were debriefed by Arsenault €aruso’s grand jury testimony regarding the Walker’'s
meeting. He reported that “[a]s as result of this conversation, on Tuesday and Wednesday,
[Arsenault, Landapnd Dan Brownell spoke repeatedly and we all agreed that Mike had to leave

DOI” (Id.)

16 The Court rejects Defendants’ argument #haémone v. Metropolitan Transportation Authori§29 F.3d

97 (2d Cir. 2011), requires a finding that temporal proximityssfficient to satisfy the causation element here. In
Anemoneg the Second Circuit did not review the causation element of the plaingitéiBation claim. Rather, in its
Mount Healthyanalysis, it simply affirmed the district court’s determination that,ilavthe close proximity of the
[protected activity and adverse action] might ordinarily give rise tonference that an impermissible motive
prompted [the adverse action],” the timing in that case “reflectedadshe steady accumulation of misgoct on
[the plaintiff's part].” 1d. at 120. In any event, although there is evidence here that Caruso’srpasifiOl was in
flux in the weeks leading up to his grand jury testimony, there nonethelets evidence in the record that raises
guestios of fact as to Defendants’ motivation for terminating him shoftbr dis testimony, as opposed to simply
following the existing plan of transferring him to another position.
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An inference of motivation cafurther be drawn fromCattafests notes from her call
with Crowe, during which Crowe discussed his March 27, 2006 call with Commissioner Gill
Hearn regarding Caso’s departure. The note states:

Things changed on Tuesday 21st.

1. The phone calls December 2004

2. After she was briefed by Walter @ Caruso’s grand jury testimony
(Pl. Ex. K.} Neither Commissioner Gill Hearn nor Crowe gfls her making this stament,
although, as noted belo@yrowe’s notes from his call with Gill Hearn suggest that the grand jury
was discussed.his evidence raises disputed issakfactregarding Defendants’ motivations for
terminating Caruso.

Accordingly, in light of the temporal proximity between Caruso’s grand tesyimony
and his terminatior-which is sufficient on its own ta@lemonstrate causatieras well as
additional circumstantialevidence of causation in the record, the Court finds that Caruso has
demonstrated prima facie case of retaliatiéor his First Amendment activity.

4. Defendants’Mt. Healthy Defense
A defendant may rebut a prima facie showing of retaliation by demonstritaig“even

if there is evidence that the adverse employment action was motivated in phaet inptected

speech, . . . it would have taken the same adverse action in the absence of the protettéd spee

1 Defendants raise a colorable argument that Cattafesta’s note is isibthlsuble hearsaySeeEvans v.

Port Auth. of N.Y. & N.J. 192 F. Supp. 2d 247, 262 (S.D.N.Y. 2002). The Court, however, does not have
sufficient information at this time to determine whether Crovetédement to Cattafesta appropriately falls within
the agency exception set forth in Federal Rule of Civil Procedure 801@)(23eeFed. R. Civ. P. 805 (“Hearsay
included within hearsay is not excluded under the hearsay rule if eacbf plhet combined statements conforms
with an exception to the heaysailes provided in these rules.Harris v. Queens Cnty. Dist. Atty.’s Officélo. 08

Civ. 1703 (CBA), 2012 WL 832837, at*8 (E.D.N.Y. Mar. 12, 2012). In any event, the Court’s decision to deny
Defendants’ motion for summary judgment on Caruso’siedgiah claims would remain the same absent reliance on
Cattafesta’s notes.
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Anemone 629 F.3d at 114. “The constitutional principle at stake [i.e., the freedom from
retaliation for protected speechs] sufficiently vindicated if such an employee is placed in no
worse a position than if he had not engaged in the protected conttl@t’115 (quotindount
Healthy 429 U.S. at 2886). Moreover, where the plaintiff’'s conduct was a “unitary event that
could prompt either a permissible or an impermissible reason on the part of tidadéte act, .

. claims of alleged retaliation for the exercise of a constitutional or stattigbry require
focusing precisely on whether the defendant acted for an impermissible reason, apdehotrm

response to the plaintiff's conduct.Anemone 629 F.3d at 114 (quotinGreenwich Citizens

Comm, Inc. v. @untiesof Warren & Wash Indus. Dev. Agency77 F.3d 26, 33 (2d Cir.

1996)).

The Court cannot find as a matter of law that Defendants would have made the decision
to terminate Caruso in the absence of his grand jury testismay to entitle them to summary
judgment. It is undoubtedly true that DOI executives had deep reservations aboutSCaruso’
relationship with Kerik as the investigation was escalating in early 2@Xine action with
regard to Caruso wakeemecdecessary because Driderstandablpelieved that, “once Kerik
was charged . . . questions would be raised why the problems giving rise to the chaegest we
discovered sooner,” and “DOI would no longer be able to de@andso . . . with the argument
that[he] had no real friendship with Kerik.” (Defs. Mem.-23.) They abko anticipated “the
inevitable ‘firestorm’of bad press and doubts about DOI's independence that would result from
the disclosure” of the 2004 phone calls with Kerik and Pinero, which although “not illegal [or]
unethical,” were “an error in judgment.ld( at 21; Defs. ExL.)

It is equally true, however, that the decision reached in early March-—200& to

Caruso’s grand jury testimonywas to transfer him within DOI and not to terminate him.
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Indeed, there is evidence in the record that although Commissioner Gill Hearn hatibsed

by Landa, among others, to terminate rather than transfer Caruso, she decidst thgai
recommendations. (Gill Hearn Dep. 1413%:7 (“Against the advice of various executives who
urged and with sadness felt that [Caru$@d become [afistraction and a liability for the
department and was tarnishing the [D]epartment’s good name,” she decitigfditdiim the
transfer,” rather than teinate him.).) This decision was communicated to Caruso on March 10,
2006. Although there may have been some informal mentions to Carpgssifleresignation,
(seeLanda Mem at 2; Brownell Dep. 107:288:2), and there is evidence that Caruso began
exploring employment options outside of D&lthat time the decision to transfer him remained
intact & late as the morning Caruso’s grand jury testimony, March 21, 2006.

What ensued between March 21, 2006 and March 28, 2006 so as to lead to Caruso’s
termination rather thantransfer remains in dispute between the parties. According to
Defendants, the afhate decision to terminate Caruso was the culminatidheofollowing their
ongoing concerns relating to Caals relationship with Kerik (particularly in light of the
forthcoming indictment Caruso’s “belligerent” reaction ttheir decision to transfehim; his
interest in finding a new jobutside of DOJ his use of DOI ais “employment arni;and his
response to Defendants’ request for his resignati@ee,(e.g.Defs. Mem. 2e21; Gill Hearn
Dep. 25:69 (“Caruso’s behavior was “unacceptable, insubordinate, belligerent . . . from start to
finish, beginning in my office [on March 10th] and ending” in the March 24, 2006
conversation.); Arsenault Dep. 286Caruso’s response to the proposed transfer was a reason,
among others, for his termination)Most of these reasons, howewewith the exception of his
reaction to Defendants’ requdst his resignation on March 24, 2066&ppear to havsupported

Defendants’continueddecision as of the morning of Caruso’s grand jury testimonyMarch
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21, 2006.to transfer Caruso. Although d&th Commissioner Gill Hearn and Landa testified that
Caruso’s grand jury testimony had no bearing on the Commissioner’s deoisesminatehim,
there remains a factual issue asmioy the decision to transfer him changed to a decision to
terminate him after March 21st.

Indeed there is evidence in the record from which a jury could conclude that the decision
changed as a result of Caruso’s grand jury testimony. As noted above, on what appeis to be
day of Carus testimony, Arsenault debriefed Commissioner Gill Heamd Roach abouhe
testimony, informing them that “the ‘Walker’s dinner’ had &/®e a key issue in the cdsand
that Caruso “did not report this meeting at the time to DQPI. Ex. A.) According to Roach,
was then thahe and Gill Hearn “learned for the [first] time” that Caruso was a “first hand
witness” to Kerik’s lobbying of TWC “who did nothing [about it] as IG and violated his duty
under EO 16.” Ifl.) As a result of this conversatioseveral of the executives met and agreed
that Caruso “had tteave DOL.” (PIl. Exs. A & C.)Moreover, at a meeting held on March 29,
2006 with Crowe, Cattafesta, Julio Rodriguez and Daniel Alejantie Deputy Inspector
Generals supervised by Caru@be “Deputy Inspector Generals”), as well Assenaultand
Vinny GreeneDeputy Commissioner of DORrsenault and Greene discussed the grand jury as
part of their explanation for Caruso’s termination and further stated that K@akential trial
“hinge[d] on the Walker's meeting.” SeeJulio Rodriguez Dep(“Rodriguez Dep.”) 32:148;
CattafestdDep. 54:922, 56:1822.) Crowe’s notes from his March 27, 2006 call with Gill Hearn
regarding Caruso also reflect that they discussed his grand jury tegtig@rowe Dep. 63:942
(“It says grand jury dash role, present for meeting, then in the uppehagttpart it says RGH
updated by Walter 21st.”).)fogether this evidence could permit a reasonable jury to conclude

thatCaruso would not have been terminated in the absence of his testimony.
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At trial, a jury may well credit Defendants’ arguments raised abodér concludethat
Defendants were “dissatisfied” witG@aruso’s poor judgment with respect to Kerik and his
“fail[ure] to report [Kerik’s] misconductat the Walker’'s meeting, which “does not relate to the

testimory” but does reflechis “competence as an Inspector GenérédDefs. Reply 7-8; see also

Landa Dep. 70:2@5; Tr. 24:119 (even if one were to attribute the March 24th email to Gill
Hearn, it shows only that Defendants were alarmed by his inaction with respeeilt, not that

he “testified poorly”).) There ixredibleevidence in the read to support theseonclusions.
For examplethe Deputy Inspector Generals were notified that the decision to terminaisecCar
was informed in part by his presence at the Walker's meetingudbstquenfailure to report it
(SeeCattafestaDep. 40:312; Crowe Dep. 62:46; Rodriguez Dep. 24:1567; Alejandro Dep.
17:6-10;see alsd.anda Dep38:341:24, 57:615.) The remainder of the notérowe prepared
following his call with Gill Hearn on March 272006 also stated“Bernie Interstate illegal
behaviorin Mike’s presence. Mike as buddy, not DOI. Didn’t tell Diana Lee, no one from DOI.
Official misconduct. COIB vidtion.” (Crowe Dep. 63:1:A28.) Moreover, athe March 29,
2006 meeting with the Deputy Inspector Generatsenault and Greene indicated tRatruso’s
termination wasduein partto his “bad judgment” with Kerik and the resulting “appearance
problem” for DOI. GeeCattafesta39:2-15; Crowe Dep. 88:189:11 Daniel Alejandro Dep.
(“Alejandro Dep.”) 16:812) In that regardthey refererted Caruso’s 2004 phone calls with
Kerik and Pinero.(See, e.g.Crowe Dep. 89:1:80:14; Alejandro Dep. 16:23; CattafestdDep.

68:3-69:5; Rodriguez Dep. 24:2-18, 31:21-32:7; Greene Dep. 56:7-57:7).)

18 There is some indication that the deputies were told that Caruso had closatissuch calls to the

executive staff at the time they occurred. (See, Exmwe Dep. 37:88:15 62:616; Rodriguez Dep. 31:225.)
As Caruso notes, however, the record is clear that he did so during the De@mtRH04 meeting with
Commissioner Gill Hearn, Landa and Arsenault.

42



Ultimately, however;'it is for a jury to attempt to disentangl[e] the permissible from the

impermissible reasons for [a plaintiff's] terminatiomt this Court.” _Anderson v. State of N.Y.,

Office of &. Admin. of Unified G. Sys, 614 F. Supp. 2d 404, 431 (S.D.N.Y. 2009hus,

despite thdoregoing evidence that may support Defendants’ termination of Casusonary
judgment must be denied, dhe weighing of the evidence[] and the drawing of legitimate

inferences from the facts are jury functions, not those of a judge.” Manganiello wf Gity .,

612 F.3d 149, 161 (2d Cir. 2010).

Accordingly, Defendants’ motion for summary judgment on its Mount Hedkignse is

denied.
5. Pickering Balancing

Defendants may also be entitled to summary judgment if they can priv€dhuso’s
protected speech “was likely to disrupt [DOI's] activities and that the hawunsed by the
disruption outweighs the value of the plaintiff's expressio®ée Anemone 629 F.3d at 115.
This requires a balancing of Caruso’s First Amendmentdstavith Defendants’ interest, “as an
employer, in promoting the efficiency of the public services it performs thrasigimployees.”
SeePickering 391 U.S. at 568. The Second Circuit has articulated a shepdest for analyzing
this defense. *“[A]Jgovernment employer may take an adverse employment action against a
public employee for speech on matters of public concern if: (1) the employedistmpn of the
disruption that such speech will cause is reasonable; (2) the potential for disrogiveighs
the value of the speech; and (3) the employer took the adverse employment action not
retaliation for the employee’s speech, but because of the potential for disrupfiaerhone

629 F.3d at 115 (quoting Johnson v. Gariéd? F.3d 105, 114 (2d Cir. 2003)).
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Defendants have not moved for summary judgment on this ground, nor has either party
submitted specific evidence or arguments regarding this balancing, and sujudgment is
thus inappropriate on this issue. It may, however, be raigddla?

B. Caruso’s State Law Claims

Caruso also brings the following state law claims: retaliation for exercisingghisof
free speech and to testify truthfully as a witness in a grand jury procagtieg the New York
Constitution; wrongful discharge; and defamation. Defendants also move for sujudgnent
on these claims, to which Caruso does not respond. Because free speech retaiat®on cl
brought by public employees under the First Amendment to the U.S. Constitution andmhe Ne
York StateConstitution are subject to the same analgssussed aboy®efendants’ motion for
summary judgment is denied as to these claiansthe reasons previously outlinedSee

Almontaser v. N.Y.C. Dep’t of EducNo. 07 Civ. 10444 (SHS), 2009 WL 2762699, at *2 n.1

(S.D.N.Y. Sept. 1, 2009) (citing Zelnick v. Fashion Inst. of Tedb4 F.3d 217, 225 (2d Cir.

2006)).
Defendants’ motion is granted, however, as to Caruso’'s wrongful discharge and
defamation claira. First, New York does not recognize a tort of wrongful discharge fovilat

employment. SeeHorn v. N.Y. Times 100 N.Y.2d 85, 962003). As to his defamation claim,

Caruso appears to allege in his complaint that Arsenault defamed him by “provid[iD§)!
staff false reasons for [his] termination.” (Compl. § 43.) “Under Nevk Yaw, the elements of
a defamation claim are ‘a false statement, publistiéftbut privilege or authorization to a third

party, constituting fault . . . and it must eitheusa special harm or constitute defamation per

19 The Pickeringbalancing test is “generally a matter of law foe Bourt to decide, but in some instances,

qguestions of fact will need to be resolved by a factfinder before the [Clougtpgay the test.” Pisang 2011 WL
1097554, at *9 (citindohnson342 F.3d at 114).
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se.” Peters v. Baldwin Union Free Sch. Dist., 320 F.3d 164, 169 (2d Cir. 2003) (quoting Dillon

v. City of N.Y., 261 A.D.2d 34 (1999)). A “qualified privilege extends to a communication

made by one person to another upon a subject in which both have an interest.” Liberman
v.Gelstein, 80 N.Y.2d 429, 437 (1992). The Court is doubtful that Caruso could satisfy the
elements of a defamation claim. In any event, Arsenault’s statements were within the scope of
the qualified privilege as his statements regarding the reasons for Caruso’s termination were
made to the Deputy Inspector Generals who also had a clear interest in the fate of their
supervisor.
IV.  Conclusion

For the foregoing reasons, Defendants’ motion for summary judgment is denied in part
and granted in part. Defendants’ motion is denied as to Caruso’s federal and state retaliation
claims and granted as to Caruso’s wrongful discharge and defamation claim. The Clerk of Court
is respectfully directed to close the motion at Docket Number 94.

A telephone conference has been scheduled in this matter for October 3, 2013 at 2:30

p.m. The parties are directed to jointly call Courtroom Deputy Allison Cavale at (212) 805-0162

at that time.
SO ORDERED.
Dated: September 26, 2013

New York, New York

Ronrie Abrams
United States District Judge
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