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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________________________________ X
COBALT MULTIFAMILY INVESTORS |,
LLC, et al,
Plaintiffs,
06 Civ. 6468 (KMW) (MHD)
-against
OPINION AND ORDER
MARK A. SHAPIRO, et al,
Defendants.
____________________________________________________________ X

KIMBA M. WOOD, U.S.D.J.:

In August 2006, the cougppointed receiver (the “Receiver”) for Plaintiffs Cobalt
Multifamily Investors I, LLC, and its related entities (collectively, tadt”), filed suit against
three sets of &drneys and their law firms who provided professional services to Cobalt before it
collapsed. These attorneys and their law firms (collectively, the “liaw Befendants”) are:
(1) Robert F. Cohen and his firm Cohen & Werz, LLC (collectively, the “Coledaridlants”);
(2) Martin P. Unger and his firm Certilman Balin Adler & Hyman, LLC (cdliedy, the
“Certilman Defendants”); and (3) Philip Chapman and his firm Lum Danzis D&a&asitan
LLC (collectively, the “Lum Defendants”)The Receiver also filedaims in this action against
Cobalt’s principals, Mark A. Shapiro (“Shapiro”), Irving J. Stitsky (“St9, and William B.
Foster (“Foster”) (collectively, the “Cobalt Principals’After the Cobalt Principalerere
convicted of securities fraud relagino their management of the Cobalt entities, the claims
against them wereoluntarily dismissedy the Receiver(Dkt. No. 63.)

On March 28, 2008, the Court granted the Law Firm Defendants’ motions to dismiss the

Receiver’'s Complaint on the ground that the Receiver lacked standing to bringrie clai
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Cobalt v. Multifamily Investors I, LLC v. Shapjfdo. 06cv-6468, 2008 WL 833237 (S.D.N.Y.

Mar. 28, 2008) (hereinafter “the 2008 Dismissal Order”). (Dkt. No. 58.) In light &@e¢lend
Circuit's partid reversal ofernst & Young v. BankServs (In re CBI Holding Co,)318 B.R.

761 (S.D.N.Y. 2004)ev’d in part 529 F.3d 432 (2d Cir. 2008), upon which this Court had
based its decision, the Receiver moved for reconsideration of the Law Firm &wf&mdotions

to dismiss. (Dkt. No. 75.) The Court granted the motion for reconsideration on the ground that
failure to do so would result in clear error. (Dkt. No. 85.)

On July 15, 2009, upon reconsideration, the Court granted in part and dismissed in part
the motions to dismiss, concluding that the Receiver had standing to bring only: (1) legal
malpractice claims against the Law Firm Defendants; (2) aiding andngpettiversion, breach
of contract, and breach of fiduciary duties claims against the doéiemdants; and (3) a
conversion and unjust enrichment claim agaamsy Cohen. Cobalt v. Multifamily Investors |,
LLC v. ShapirpNo. 06€v-6468, 2009 WL 2058530 (S.D.N.Y. July 15, 2009) (hereinafter “the
2009 Partial Dismissal Order”) Dkt No. 85)

On December 23, 2009, in an unrelated case, the Second Circuit certified to the New
York Court of Appeals a series of questions relating to the application of the ‘adviergst”
exception to th&agonerule and the related “sole actor” exceptidfirschner v. Grant
ThorntonLLP, 2009 WL 1286326 (S.D.N.Y. Apr. 14, 200®)ischner ), questions certified
sub nomKirschner v. KPMG LLP590 F.3d 186 (2d Cir. 200Ki¢schner 1), answering
certified questionsl5 N.Y.3d 446 (2010K(rschner lll), affd, 626 F.3d 673 (2d Cir. 2010)
(Kirschner I\). Upon the application of the Certilman Defendants, the Court granted a stay of
discovery pending the New York Court of Appeals’ decision on the grounthehdecision

would impact adjudication of the clairppending in this litigation. (Dkt. No. 116.)



After the New York Court of Appeals issued its decisioKinschner Ill, the Law Firm
Defendants moved for reconsideration of this Court’s 2009 Partial Dismissal @ode. Nos.
126, 128, 130.) By report and recommendation, dated September 9, 2011 (the “Report”),
familiarity with which is assumed, Magistrate Judge Michael H. Dolingemeended that the
motions be denied. Specifically, the Report concluded thpiKirschner Il did not constitute
anintervening change in controlling law, and (2) the Court’s 2009 Partial Digh@sder did
not constitute clear error. (Report 25.) The Law Firm Defendants eachrhlelg tvritten
objections to portions of the Report.

The Court has carefully reviewdide Report’s thorough analysis and the parties’
corresponding objections. For the reasons set forth below, the Court GRANTS therhaw F
Defendants’ motions to reconsider on the ground that failure to do so would result inrdear e
Upon reconsideration, the Court GRANTS IN PART and DENIES IN PART the Law Fi
Defendants’ motions to dismiss and DENIES the Receiver’s request forttespmead. The
CourtDENIESthe Lum Defendants’ motion to dismiss for failure to timely fileaffrdavit of
merit pusuant to N.J. Stat. Ann. 8 2A:53A-27, (Dkt. No. 134), &RANTSthe Receiver’'s
crossmotion for an extension of time to file the required affidauhc pro tunc(Dkt. No. 141.)
|. BACKGROUND*

A. Facts

The Complaint alleges that the Cobalt Prinlsgangaged in a massive fraudusmg
Cobaltto perpetrat@a Ponzi schemeavhich included theimaking egregious misrepresentations

in order to persuade members of the public to invest millions of dollars in the e telpribe

! The Court adopts in full the Report's comprehensive analysis of the facts and procedural
history of this case. (Report 3-19That material is recapitulated here insofar as it is relevant to
the instant motion; readers are referred to the Regat this Court’s prior decisionster a

more detailecgccount.



written materials disseinated to potential and actual investors, the Cobalt Principals allegedly
misrepresented: (1) their personal and professional backgrounds, includirgagtariminal
histories; (2) Stitsky’s and Foster’s involvement in Cobalt; (3) their plamnhé investors’

funds; and (4) the nature and scope of Cobalt’s property holdings. The Cobalt Prexapals
alleged to have appropriated the majority of the funds invested in Cobalt for their @onaer
use.

The Complaint alleges that each of the Law Firefdddants, as counsel for the Cobalt
entities in varying capacities, assisted the Cobalt Principals in committing investdr fThe
Cohen Defendants are alleged to havier alia, aided in the creation of Vail Mountain Trust
(“Vvail), an entity creatd by Shapiro in order to conceal his misappropriation of investor funds.
(Compl. 11 94-95.) The @aplaint alleges that the Coheriendants facilitated the transfer of
over $9 million in investor funds from Cobalt to Vail, d@noim Vail to the Cobalt Principals for
their personal expenses. (Compl. {1 97-103.)

The Complaint alleges that the Certilman Defendantst alia: (1) approved several
private placement memoranda (“PPMs#S3ued to investorsyhich they knew contaied material
misrepresentatits; (2) failed to perform due diligence that would have revealed that Cobalt was
being operated as a Ponzi scheme with no positive cash flow; and (3) despite knowing tha
Shapiro was misusing investor funds for personal use, failed to apprise Cobaifatttioa
suggest that it be disclosed to investors. (Compl. {1 108-21.)

The Complaint alleges that the Lum Defendaintgr alia: (1) prepared and approved
PPMs thatheyknew containedanaterial misrepresentations; and (2) failed to perfdus
diligence that would have revealed that Cobalt was being operated as a Ponzi scheme wit

positive cash flow. (Compl. 19122-33.)



B. Procedural History

1. The 2008 Dismissal Order

In October 2006, the Law Firm Defendants filed motions to dismiss, arguoiegalia,
that the Receiver lacked standing to file suit, pursuant to the rule of standintatatian
Shearson Lehman Hutton, Inc. v. Wago®dd F.2d 114, 117 (2d Cir. 1991). (Dkt. Nos. 21, 23,
26.) The sczalledWagonerrule stands for the well-settled proposition that a bankrupt
corporation, and by extension, an entity that stands in the corporation’s shoes, lackg standi
assert claims against third parties for defrauding the corporation whehgrthearties assisted
corporate managers committing the alleged fraudVagoner 944 F.2d at 120n re Bennett
Funding Grp., InG.336 F.3d 94, 99-100 (2d Cir. 20073).

The Receiver argued that the Court should apply the “adverse interest” exception t
Wagonerrule, which states that wheean individual corporate principal hastally abandoned
[the corporation’s] interests and [is] actiegtirely for his own or another’s purposesitschner
lll, 15 N.Y.3d at 466 (quotinGenter v. Hampton Affiliates, In6G6 N.Y.2d 782, 784-85 (1985))
(emphasis in original)Vagonerdoes not apply, and the corporation has standing to assert claims
against a third party that assisted the corporate agent in defrauding the trporat

The Court rejected the Receiver's argument, finding that the Cobalt Princidaietha
totally abandoned the interests of the corporation because the Complaint allétjeelythad
provided at least some financial benefit to the Cobalt entities, such as: (1roagocate funds
accumulated by the fraud to pay promised returns to some investors; and (2) misajopyopr

most, but noall, of the funds raised from investors. 2008 Dismissal Order, 2008 WL 833237 at

2 TheWagonerule is rooted in the law of agency, which generally imputes the misconduct of
corporate managers, as agents of the corporation, to the corporatiorSeseiVight v.
BankAmerica Corp.219 F.3d 79, 86-87 (2d Cir. 2000).
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*4. Accordingly, the Court held that the Receiver lacked standing pursuantWatienerrule
and granted the Law Firm Defendants’ motions to dismiss in their entiretiesrain 008.

2. Motion for Reconsideration of the 2008 Dismissal Order; the 2009 Partial
Dismissal Order

In June 2008, the Receiver moved for reconsideration of the 2008 Cik@isger based
on the Second Circuit’s opinion Bankr. Servs., Inc. v. Ernst & Young (In re CBI Holding Co.)
529 F.3d 432 (2d Cir. 2008), which reversed a decision upon which this Court had relied.

In In re CBI Holding Co, the principal managers for CBI Holding Companies, Inc. and
its subsidiaries (collectively, “CBI”) engaged in inventory fraud duriagal years 1992 and
1993 as part of a scheme to deceive the company’s lerideed.439-40. During that period,
CBI's accounting firm stated thdte company’s consolidated financial statements accurately
reflected its financial positionld. at 440. The bankruptcy court held that plaintiff BSI, the
successor to CBI under its bankruptcy plan, had standing under the adverse intepéshexce
pursue frauddased claims against the accounting firm because CBI's management had totally
abandoned the corporation’s interests. The district court reversed the bankouptsy c
decision, finding that the total abandonment standard had not been metebbeae was some
evidence that various corporate purposes were served by the managers’ fraud.omtle Sec
Circuit reversedhe district courtholding that the bankruptcy court’s determination did not
constitute clear error.

In so doing, the SecondrCuit statedthat the total abandonment inquiry “looks
principally to the intent of the managers engaged in miscondcaradthat “[e]vidence that CBI

actually benefittedrom CBI's managemerst fraud does not make the bankruptcy court’s

% The Court notes that the undersigned was the presiding judge in the case revidveed by t
Second CircuitErnst & Young v. Bankr. Servs., Inc. (In re CBI Holding C818 B.R. 761
(S.D.N.Y. 2004).



finding that CBI's management did natend to benefithe company clearly erroneoudd. at
451 (emphasis in original). Based on that language, this Court interpreted the SecomndoCir
have “concluded that a court can find that a corporation’s manager ‘totallgcatzsth a
corporation’s interests even if the manager’s actions also benefitted plogatmn, because the
relevant inquiry is whether the manag#gendedto benefit the corporation.” 2009 Partial
Dismissal Order, 2009 WL 2058530 at *6 (emphasis inimaiy

In 2008, this Court dismissed the Receiver’s claims, holding that the total abandonment
standard had not been met because the Complaint pled “at least some financiaticorefi
Cobalt entities” as a result of the corporate managers’ misconduct. 2008 Disbndesal2008
WL 833237 at *4. The Court did not consider whether, notwithstanding any financial benefit
that had accrued to Cobalt, the adverse interest exception might still apply as tbegabalt
Principals had intended to totally abandon Cobalt’s interesis,ra<CBl Holding Co.indicated
it might. The Court therefore granted the Receiver’'s motion for reconsideration. £0@9 P
Dismissal Order2009 WL 2058530 at *5-6.

Upon reconsideration, the Court held that, acceptingiasall of the facts alleged in the
Complaint,the Receiver had sufficiently stated a claim that the Cobalt Principals intended
totally abandon Cobalt’s interestkl. at *8. The Court therefore held that the adverse interest
exception did apply, and concluded that the Receiver had standing to bring the followirgg clai
(1) legal malpractice claims against the Law Firm Defendants; (2) aidinghetiing
conversion, breach of contract, and breach of fiduciary duties claims against tine Cohe

Defendats; and (3) a conversion and unjust enrichment claim against only ¢dteat *12.

* The Court granted the motiotesdismiss with respect to all other claims alleged against the
Law Firm Defendants for reasons not relevant to the instant discussion.
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3. Motion for Reconsideration of the 2009 Partial Dismissal Order

In January 2010, the Court ordered a stay of this case following the Second ircuit’
certification to the New York Court of Appeals a series of questions relating to the ajoplioati
the “adverse interest” exception to Wagonerule. Kirschner v. Grant ThorntohLP, 2009
WL 1286326 (S.D.N.Y. Apr. 14, 2009itschner ), questions certifiedub nom Kirschner v.
KPMG LLP, 590 F.3d 186 (2d Cir. 200Ki¢schner 1), answering certified question5
N.Y.3d 446 (2010)Kirschner 1lI), aff'd, 626 F.3d 673 (2d Cir. 2010Kig¢schner I\). The
Kirschnercase was brought by Marc Kirschner, the litig@a trustee of Refco, a brokerage
corporation forced to declare bankruptcy after it “disclosed that its presidémhief executive
officer had orchestrated a succession of loans . . . which hid hundreds of millions of dollars of
the company’s uncollectible debt from the public and regulators” in order to presevedtors
a falsely positive picture of Refco’s financdsirschner Ill, 15 N.Y.3d at 457.

The Second Circuit asked, in relevant part: (1) “whether the adverse inteesti@x is
satisfed by showing that the insiders intended to benefit themselves by their miscoaddct;
(2) whether the exception is available only where the insiders’ misconduct heedithe
corporation.” Kirschner II, 590 F.3d at 194-95. The Court of Appeals ansd/éhne first
guestion “no” and the second question “yeKitschner Ill, 15 N.Y.3d at 4771t held that intent
alone did not result in application of the exception. Rather, the exception applies odytheher
corporation did not benefit at all from thraud. 1d. at 467. Theirschner Il Court further
stated that the exception would not apply even if the corporation received short terts bereef
result of the fraud but suffered long term harm because tf.iat 46869.

After the Court of Apeals issued its decision, the Law Firm Defendants moved for

reconsideration of the 2009 Partial Dismissal Order denying in part theomadt dismiss, on



the ground thakKirschner Il constituted an intervening change in controlling law. (Dkt. Nos.
126, 128, 130.)

The motion was referred to Magistrate Judge Dolinger for a Report and
Recommendation, familiarity with which is assumed. The Report concludedlfhai.schner
[Il did not constitute an intervening change in controlling law, and (20@ Partial Dismissal
Order did not constitute clear error. (Report 25.) Based on these conclusions, the Report
recommended that the Court deny the Law Firm Defendants’ motions émsrderation.
(Report 41.) The Report also concluded that the Receiver’s claims should be sustgined onl
insofar as they were based on allegations of the looting of Cobalt, which did not benefit the
corporation, and could not be sustained based on allegations of actions that accruatita benef
Cobalt in the form of fraudulently obtained funds, such as the approval of offering melaora
containing false representationsd.)

The Law Firm Defendants filed timely objections to the Report, arguingipaihcthat
the Report erred in holdirthatKirschner Il did notchange controlling law-or at leastlid not
reject this Court’s interpretation of the lavand that the Report erred in recommending that the
Receiver be permitted to pursue claims based on conduct that harmed Cobalt. Theviewst r
de novahose portions of the Report to which timely written objections have been $k28
U.S.C. § 636(b)(1) (2012); Fed R. Civ. P. 72(b).
[I. MOTION SFOR RECONSIDERATION

For the following reasons, the Court grants the Law Firm Defendants’ mations t
reconsider it2009 Partial Dismissal Order on the ground that failure to do so would result in

clear error.



A. Legal Standard

Federal Rule of Civil Procedure 54(b) permits a Court to revise “any orddrewr ot
decision . . . at any time before the entry of judgment.” Fed. R. Civ. P. 54(b). A party to the
action may request a revision by filing a motion for reconsideratthnReconsideration is
appropriate only in limited instances, and “a prior order usually may not be changesitbate
is anintervening changef controllinglaw, theavailability of newevidence, or thaeedto
correcta clearerroror preventmanifestinjustice” Bergerson v. N.Y. Sta@ffice of Mental
Health, CentN.Y. Psychiatric Ctr.652 F.3d 277, 288-89 (2d Cir. 2011) (internal quotation
marks omitted).

B. Analysis

As previously notedKirschner Il held that if a corporation receivasybenefit from the
fraud, the adverse interest exception will not apply, even if the fraud ultincatetes the
corporation to suffer harm in the long term, and even where the insider intended to benefit
himself at the corporation’s expensgeel5 N.Y.3d at 468-69 (“So long as the corporate
wrongdoer’s fraudulent conduct enables the business to survive—to attract invedtors a
customers and raise funds for corporate purposes—{the total abandonment standardtis. not m
).

The Law Firm Defendants argue tatschner Il constitutes a change in controlling law
because it implicitly overruleth re CBI Holding Ca.in which the Second Qiuit held that
“[e]vidence that CBhctually benefittedrom CBI's managemer# fraud does not make the
bankruptcy court’s finding that CBI's management didintgnd to benefithe company clearly

erroneous.”In re CBI Holding Cq.529 F.3d at 451 (emphis in original). The Receiver argues

10



thatKirschner Ill did not chang®&ew York law, but rather merely declined to adopt what it
described as the Refco trustee’s “broad readingdBf]” Kirschner Ill, 15 N.Y.3d at 470.

The Receiver is correct thtrschner 11l did not change New York law; indeed, the
Court of Appeals expressly characterized its holding akeelih[ation] to alter our precedent
relating to in pari delicto, and imputation and the adverse interest exceptoat’457. The
Kirschrer Ill Courtexplained that the Refco trustee “advocate[d] that we ‘adopt the rGiBIpf
under which the insiders’ intent is the touchstone and a short term, illusory benefit to the
company does not defeat the adverse interest exceptiohnzt 470. After emphasizing that “it
is not entirely clear thaEBI stands for any such faeachingrule,” id., the Court of Appeals
rejected any language in re CBI Holding Cothat could be read to indicate that the adverse
interest exception could be satesfiwhere insiders intended to benefit themselves by their
misconduct but also unintentionally benefitted the corporatidrat 470-71.

In its 2009 Partial Dismissal Order, this Court interprétec CBI Holding Coas
standing for the proposition that “a court can find that a corporation’s managhy ‘tota
abandoned’ a corporation’s interests even if the manager’s actions alsdtoe tiedi
corporation, because the relevant inquiry is whether the maimdgrededto benefitthe
corporation.” 2009 WL 2058530 at *6 (emphasis in original). The Court recognizes that
Kirschner lll expressly rejected this broad readingrofe CBI Holding Caq.even if it did not
reject the decision itself. In other words, altho#@tschner Il clarified, rather than changed,
controlling law, it is clear that the interpretation this Court used has now beedatedli
Therefore, the Court must reconsider its 2009 Partial Dismissal Order, aince fo do so

would result in clear error.
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lll. MOTION STO DISMISS

A. Legal Standard

Pursuant to Federal Rule of Procedure 12(b)(6) (“Rule 12(b)(B¥).aw Firm
Defendants move to dismiss the Complaint on the ground that the Receiver lacks $tanding
bring the claims alleged thereinA plaintiff's standing is defeéad wherenrongdoing is
imputed tait on the face of the pleading$n order to survive a motion to dismiss pursuant to
Rule 12(b)(6), a plaintiff must plead sufficidatts“to state a claim to relief that is plausible on
its face.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). A claim is facially plausible
“when the plaintiff pleads factual content that allows the court to draw theneddsonference
that the defendant is liable for the misconduct allegédghcroft v. Igbal556 U.S. 662, 129
S.Ct. 1937, 1949 (2009). The Court must accept as true alplealited factual allegations in
the complaint, and “draw[] all inferences in the plaintiff's favoAllaire Corp. v. Okumys433
F.3d 248, 249-50 (2d Cir. 2006) (internal quotations omitted).

B. Choice of Lawlssues

The Receiver argues that the claims against the Law Firm Defendants taoenbby
the laws of their respective domiciles, such that New York law governs the Certilman

Defendants, Connecticut law governs the Cohen Defendants, and New Jergeydavg the

® The Receiver argues that in pari delicto is an affirmative defense under NevaXaither
than a standing issue, and that it is improper to resolve a motion to dismiss based on an
affirmative defense. The Receiver is correet timder New York law, in pari delicto is an
affirmative defense as to which the defendant bears the burden of Kisafhner 111, 15
N.Y.3d at 459 n.3. By contrast, the Second Circuit’s interpretation of the New Yorkn@octri
under theWagoneriine of cases functions as “a prudential limitation on standing under federal
law.” Id. However, the New York Court of AppealsKirschner Il expressly stated that “in
pari delicto may be resolved on the pleadings in a state court action in an appoay®iatéd.
That approach is appropriate here, particularly because “there is no prdiffiecahce between
the [in pari delicteaandWagone} doctrines, for both seek to test whether, on the face of the
pleadings, there is wrongdoing imputed to the plaintiffs that prevents them from putsimg
claims.” In re Refco Secs. Litig779 F. Supp. 2d 372, 374 n.1 (S.D.N.Y. 2011) (Rakoff, J.).
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Lum Defendants. The Receiver claims that to the extesthner Il clarifies or changek re
CBI Holding Co, it does so only with respect to the adverse interest exception under New York
law, and would therefore apply to the Certilman Defendants only. He argues thatiuttis C
broad interpretation dh re CBI Holding Cowould still apply to the Cohen and Lum
Defendants.

The Cohen and Lum Defendants argue that the Receiver, having consistatlypeh
New York law in this litigation, is estopped from arguing that New York law does noy &ppl
them, and that, in any case, New York law controls the claims against them. fédiothieg
reasons, the Court finds that the Receiver is not so estoppedpard@s to conduct a choice of
law analysis to determine which law or laws should apply to the claims in this case

1. Estoppel

The Receiver is not estopped from arguing that New York law does not apply to the
claims against th€ohen and.um Defendarg. Judicial estoppel “applies only in situations
where a party both takes a position that is inconsistent with one taken in a priodmgcaed
has had that earlier position adopted by the tribunal to which it was advarGteghting Ter
Behartiging Van Oudaandeelhouders In Het Kapitaal Van Saybolt Int’l B.V. v. Schréiyer
F.3d 34, 45 (2d Cir. 2005) (citirfgodal v. Anesthesia Grp. of Onondaga, P389 F.3d 113,

118 (2d Cir. 2004)). Although the Receiver has consistently relied upon Newavoik |

® In his brief, the Receiver argues tiare CBI Holding Cois “controlling precedent with
respect to what Comcticut, New Jersey and Massachusetts law would be on this issue,” and
states that the laws of those jurisdictions are consistent with this Court’srbaatialg of that
case. (Receiver's Mem. of Law in Opp. to Prof’| Defs. Objs. at 15-16.) However CBI
Holding Co.was limited to the int@retation of New York law only. Furthermoifdew Jersey
and Massachusetts aret withinthe Second Circuit. Therefore, to the extent that the Court
finds that the claims against ti®hen and.um Defendants aneot governed by New York law,
those claims will be governed by the substantive law of the appropriate juoissli@nd noby

In re CBI Holding Co
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previous stages of the case, the Court has never adopted his prior position. Rather, theesCourt
proceeded on the basis that New York law applies beceuneof theartieshad asked it to
decide the choice of law question.

For the same reasatie Law Firm Defendants cannot invoke the law of the case
doctrine. The law of the case doctrine preventgigation of an issue decided at an earlier
point in an action only if the “court was ever squarely presented with the question . . . .”
Stichting 407 F.3d at 445ee alsd 8B Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure § 4478 (2d ed. 2011). Because the Court has not made a legal decision as to
which law or laws apply to the Receiver’s claims, the law of the caseradodbes not preclude
the Receiver from arguing that the Court do so now.

2. Applicable Law

In a federal action based on diversity of citizenship, a court applies tive cfdaw
rules of the forum stateSee Klaxon Co. v. Stentor Elec. Mfg. ,(31.3 U.S. 487, 496 (1941).
Under New York law, the court must resolve, as a threshold matter, whether theezisad
conflict between the bodies of law that each party seeks to have apgpliddy v. AMR Corp.

153 F.3d 5, 12 (2d Cir. 1998An actwal conflict exists whea difference in the substantive law
of each jurisdiction is relevant to, and has a significant possible effect on, the ewttita

suit. Fin. One Pub. Co. v. Lehman Bros. Special Fin., 4t4 F.3d 325, 331 (2d Cir. 2005j.

a conflict exists, then the court must condauchoice of law analysisCurley, 153 F.3d at 12

New York employs an “interest analysis,” which “give[s] controllingeeffto the law of
the jurisdiction which, because of its relation or contact vighdccurrence or the parties, has
the greatestoncern with the specific issuaised in the litigation."Babcock v. Jacksei2

N.Y.2d 473, 481 (1963). When conducting an interest analysisiydog claim, the most
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“ significant contacts are, almastclusively,the parties’ domiciles and the locus of th#gged
tort.”” AroChem Int’l, Inc. v. Buirkle968 F.2d 266, 270 (2d Cir. 1992) (quottchultz v. Boy
Scouts of Amer., Inc65 N.Y.2d 189, 197 (1985)With respect to thepecifictort of legal
malpractice, “a state has a strong interest in regulating the conduct ofiaridar lawyer]
licensed to practice within its borders, and a law firm [or lawyer] consents torbgdated
when it locates its offices in a particular stateNC Inwests., Inc. v. First Fidelity Ban®35 F.
Supp. 1333, 1350-51 (S.D.N.Y. 1996) (Mukasey, J.) (applying New York choice of law rules);
accord The Diversified Grp. v. Daugerdds39 F. Supp. 2d 445, 453 (S.D.N.Y. 2001)
(Scheindlin, J.) (A state has a paramot interest in regulating the conduct of attorneys licensed
to practice within its borders.”)

3. Application of Law to Fact

a. A Conflict Exists

As a threshold matter, a conflict exists between New York law and thefaws
Connecticut and New Jersey. The jurisdictions take different approachesatdvérse interest
exception to thén pari delictodefense. As discussed in Part lisBpra underNew York law,
any material benefit accruing to a corporation as a result of corporatesh§ided precludes
the corporation from pursuing claims based on the fr&ucschner I1I, 15 N.Y. 3d at 467. The
adverse interest exception cannot apply even where the only benefit conferrexténaioe of
the corporation’s life.

By contrast, Connecticut and New Jersey do not consider an extension of a corporation’s
life as a result of fraud to be a material “benefit” sufficient to preclude it fmmirg within the

adverse interest exception to thepari delictodefense.
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In Reider v. Arthur AndersehLP, 784 A.2d 464 (Conn. Super. Ct. 2001), Robert and
Helen Chain (“the Chains”), the sole owners and agents of insurance comgsar§oRnecticut,
were alleged to have fraudulently directed the funds received for insurditiespo an
affiliated coporation they also owned and controlled, and then to their own personal accounts,
“with no intent to return [the money] to, or in any way to benefit, First Connectitaitat 471.
First Connecticut’s liquidator brought claims against the company’siating firm, Arthur
Andersen LLP (“Andersen”), for misreporting First Connecticut’s finarstitus to the State
Insurance Department. Andersen claimed that the in pari delicto doctied Bast
Connecticut from bringing suit, because the fraudutleistepresentaons benefiéd First
Connecticut by allowing it to attract new customers, write new insuraticeeppand earn new
income for the companyld. The trial court rejected this argument because the “benefit” was
illusory: “[T]he fact that [be insurer’s] existence may have been artificially prolonged pales in
comparison with the real damage allegedly inflicted by the diminution of its asddatecame.
Under such circumstances, the prolonged artificial solvency of [the insureritbdrely [the
insurer’s] managers and the other alleged conspirators, not the corporatiord. .(quoting
Schacht v. Brown711 F.2d 1343, 1348 (7th Cir. 1983)). Because First Connecticut “itself
derived no benefit from its continuing service as [the Chains’] private piggy bdnki’could

invoke the adverse interest exception toitheari delictodefensé.

" Notably, Andersen also argued that because the Chains were the sole sharehbidst
Connecticutthe “sole actor” exception to the adverse interest exception applied. The sole actor
rule “imputes the agent’s knowledge to the principal notwithstanding the agent’saeifjde
because the party that should have been informed was the agent itseih aibe@apacity as
principal.” In re Mediators, Inc. v. Manney (In re Mediators, Ind.05 F.3d 822, 827 (2d Cir.
1997). The Connecticut court acknowledged the merit of the sole actor rule, $tatinpére a

sole owner loots his own corporation, i§tonly fair to impute the setfealing conduct of the

looter to the looted corporationReider 784 A.2d at 472. However, the court declined to apply
the sole actor exception to the case, on the theory that the liquidhtostate insurance
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New Jersey takes the same approach as ConnectiddCRrLitig. Trust v. KPMG LLP
901 A.2d 871 (N.J. 2006), a litigation trust acting as a bankrupt corporation’s sugoessor-
interest brought an action against the corporation’s auditor, to recover for nefdigge to
uncover fraud by corporate officers. The New Jersey Supreme Court held thgtdhedelicto
defense did not defeat the trust’s standing on the theories that the participatiom of othe
shareholders in the fraud should not prevent innocent shareholders from recovery, and that to
permit the auditors to invoke the defense would fail to deter their wrongdimingt 885-87.
Addressing the application of the adverse interest exception, the court JMatgdfifid that
inflating a corporation’s revenues and enabling a corporation to continue in bupesghe
point of insolvency’ cannot be considered a benefit to the corporatidnat 888 (quoting
Schacht711 F.2d at 1348%)ee also Thabault v. Chai4l F.3d 512, 522 (3d Cir. 2008)
(applyingNCP Litig. Trustto preclude auditor from assertimgpari delictodoctrine in defense
of professional negligence claim).

It is clear that a substantive conflict exists between the scope of the advenest int
exception under New York law, on the one hand, and Connecticut and New Jersey law, on the

other. Because it determines the Receiver’s standing to sue, the applicatioexakthigon has

commissimer—was empowered under state statutes and regulations to take action to ensure the
continuing solvency of insurance companies, because an insurance company haségaique |
responsibilities to policyholders, creditors, and the general pubtic.”

As this Court has discussed in its 2009 Partial Dismissal Order, the sole actor sule doe
not apply to the instant case because the Receiver has alleged that the Ctbalhadti
innocent shareholders who had the authority to stop the fraud and would have done so had they
known about it. 2009 WL 2058530 at *10. Were this not the case, the sole actor rule under both
Connecticut and New York law would compel dismissade Reider784 A.2d at 472see also
Hirsch v. Arthur Andersen & Cp72 F.3d 1085, 1094 (2d Cir. 1995) (holding under Connecticut
law that bankruptcy trustee lacked standing to assert actions against dlledjpdrty aider-
andabetter accounting firm where sole shareholder of debtor corporation wasl &tldgeve
perpetrated the fraud).
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a determinative effect on the outcome of this case. Therefore, the Court nawsttcm choice
of law analysis.

b. Choice of Law Analysis

As discussed in Part Ill.B.8upra an interest analysis for a tort claim focuses prigar
on the parties’ domiciles and the loci of the alleged tort(s). In this case, the Cefeeddnhts
are domiciled in Connecticut, the Lum Defendants are domiciled in New Jerselgeand t
Certilman Defendants are domiciled in New Yq®ompl. | 2227.) The Cobalt entitiesere
organized under Delaware law and maintained principal places of business iclvas$s.
(Compl. 11 38-44.) Vail Mountain Trust (“Vail”) was established under Connecut |
(Compl. 1 45.) Shapiro, a citizen of Connecticnaintained control over Vail at all relevant
times, and Cohen served as the Vail trustee. (Compl. 1 8, 45.)

The Cohen Defendants are alleged to have aided in the creation of Vail téttlita
transfer of over $9 million in investor funds to that entity, and then improperly disttithege
funds to the Cobalt Principals, either directly or by paying bills incurred onpéesonal behalf.
(Compl. 11 97-103.) Itis most likely that this conduct occurred in Connecticut, both béwmause t
Cohen Defendants’ law offices are located there and because Vail was a Conbasgdutrust.
The parties’ domiciles and likely situs of the alleged malpractice indicate thaeCecut has
the greatest interest in the claims against the Cohen Defendants. &tpféonnecticut has
additional interests (1) regulating the conduct of the law firms and lawyers licensed to
practice within its borders, arfd) in ensuring the proper administration of trusts that are
established under its law8y establishing theilaw practices (and in Cohen’s case, also
assuming the responsibilities of trustee) in Connecticut, the Cohen Defendantgembihsde

subject to the regulations promulgated by those states.

18



In contrast to the Cohen Defendants, the Certilman andefendants are alleged to
have assisted the Cobalt Principals’ fraud more indirectly, both by: (1) apgravpreparing
PPMs issued to investors that they kremmtainedmaterial misrepresentations and omissions;
(2) failing to advise Cobalt of its obbBggons under the law; and (3) failing to conduct appropriate
due diligence that would have revealed Cobalt’s operation as a Ponzi schemefagndeito
comply with certain provisions of the Securities Act of 183Bhe drafting of the PPMs, and the
drafting of opinion letters approving those memoranda, most likely occurred in the &afend
law offices. As to Defendants’ alleged failure to advise Cobalt of its ololigatinder the law
and failure to conduct due diligence, that advice, if given, or that due diligence, itctemdu
would also likely have transpired in the Defendants’ law offices.

The parties’ domiciles and the likely loci of the alleged malpractice indicatdléwat
York and New Jersey, in which the Certilman and Lum Defendaatsespectivelgomiciled
have the greatest interest in the malpractice claims againsf tfis is particularly amplified
by these states’ interest in regulating the conduct of law firms and lawlgerare licensed to
practice withintheir borders. B establishing their law practicesNew Yorkand New Jersey
theCertilman and Lum Defendants, respectively, consented to be sulijecséostates’

regulations.

® The Complaint’s allegations against the Certilman Defendants are more substiaxiivis
the Lum Defendants. In addition to the allegations common to both sets of defendants, the
Complaint further alleges that the Certilman Defendants: (1) kneviéhadiro was misusing
investor funds for personal use but failed to apprise Cobalt of that fact or suggeédig¢hat
disclosed to investors; and (2) was informed by the Securities and ExchangesSimmmiat
Cobalt should cease raising additional funds pending investigation yet failed siep&eo stop
Cobalt from doing so. (Compl. 1 108-21.)

® That the sites of the malpractice are not completely clear from the face@drglaint is not
dispositive. See, e.gLNC Invests., Inc. v. First Fidelity Ban®35 F. Supp. 1333, 1350-51
(S.D.N.Y. 1996) (Mukasey, J.) (determining that state in which law firm defendanséd to
practice had greatest interest in adjudication of malpractice claim basetuonttaadvise,
despite lack of clarity as tolvere defendant would have provided advice it failed to give).
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TheCohen and Lum Defendardsgue that New York law controlke claims against
thembecause the controlling interest is not the regulation of attorney conduct, but hether, t
application of an affirmative defense that alleges wrongdoing by Coliadty argue that
becausdNew York has the strongest interest in preventing lawsuits brogghtst third parties
by culpable plaintiffs who allegedly participatedthe fraud, New York law should govern the
application of the in pari delicto defense. However, the Defendéatso legalsupport forthe
proposition that a New York court would apply one jurisdiction’s law to the underlyiimg cla
and apply another jurisdiction’s law to an affirmative defense to that claim. dutat they,
becausén this Circuit,the law governing an affirmative defense to a claim is the same as the law
governirg the claim itself.Lazard Freres & Co. v. Protective Life Ins. Cb08 F.3d 1531,
1540-41 (2d Cir. 1997). Even if claims and the affirmative defenses to those claims could be
governed by the laws of different jurisdictions, the states in which the Deferatardomiciled
have a greater interest in the application of the defense than New York doesseBbey have
the greater interest in litigation of the underlying claims, they have aniaterest in the
availability of defenses to those claims.

Therefore the Court finds that Connecticut law governs the claims against the Cohen
Defendants? New Jersey law governs the claims against the Lum Defendants, and New York

law governs the claims against the Certilman Defenddnts

191n addition to the legal malpractice claims alleged against them, several addiimal ¢

remain against the Cohen Defendants and Cohen in his individual capacity. Theseotai

aiding and abetting conversion, breach of contract, and breach of fiduciary dutigajrest the
Cohen Defendants, and conversion and unjust enrichment, as against only Cohen. The parties
have not argued for the application of a specific jurisdiction’s latlveése normalpractice

claims, other than the Cohen Defendants’ general argument that New York |lad @bplyl to

the claims against them. The Receiver proffers that either Connecticut or Messeckaw

would apply to these claims but argues that further factual discovery is neéatedthe Court

can make a choice of law determination.
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C. The Receiver’'sStanding

The Receiver’s standing in this case turns on each jurisdiction’s intrpnetdf the
adverse interest exception to the in pari delicto defense—to wit, whether thei@xtef a
corporation’s life as a result of fraud is a material “bensifitfficient to preclude that
corporation from coming within the adverse interest exception. As ribee@omplaint alleges
that the Cobalt Principals had provided at least some financial benefit to the @aba#,euch
as: (1) using corporate funds accumulated by the fraud to pay promised returns to some
investors; and (2) misappropriating most, butalbtof the funds raised from investors.
Therefore, based on the foregoing discussion of the relevant jurisdictions’ dpfdhe issue,

the Recever has standing under Connecticut and New Jersey law to sue the Cohen and Lum

The Court agreesith the Receiver that these claims are governed by either Connecticut
or Massachusetts law. With respect to the mapractice tort claims, it igkely that
Connecticut law governs, because the allegations that form the basiseotidiens primarily, if
not exclusively, revolve around the Cohen Defendants’ creation and administration of the
Connecticut-based Vail trust. The law governing theabin of contract claim is less clear, as it
requires a separate interest analysis that focuses on the places atiogninagotiation, and
performance, as well as the parties’ domiciles and the location of thetsubjéer. Although
more informations required, the allegations set forth in the Complaint indicate that either
Connecticut oMassachusetts law will apply.

Therefore, to the extent that the Cohen Defendants have moved to dismiss these clai
on the ground th&irschner Il changes Nework law such that the Receiver no longer has
standing, the motion is denied because New York law does not govern these claims. The Court
will address any standing issues that may arise under Connecticut or Mastadawsonce it
receives the additional facts necessary to conduct a choice of law analysis.

1 It is possible that the alleged failure of the Certilman Defendants to advisk oparly or
conduct due diligence on the company “occurred” in Massachuseftedd the Certilman
Defendarg acted in a manner commensurate with their responsibilities, they wouldihene
appropriate advice or conducted due diligence at Cobalt’s principal place of busies®ver,
these actions would just as likely have been taken in the Certilman Retshalffices, which
are located in New York. Despite the lack of complete clarity with respect tocire of the
tort, the Court finds that New York’s interest in regulating the conduct otashals outweighs
any interest Massachusetts has in mtatg its domiciliaries from oubf-state attorneys who
enter that stateSee LNC Invests., InA35 F. Supp. at 1350-51.
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Defendants, respectively, but lacks standing under New York law to sue then@ertil
Defendants.

IV. THE LUM DEFENDANTS’ MOTION TO DISMISS PURSUANT TO NEW
JERSEY’'S AFFIDAVIT O F MERIT STATUTE

Pursuant to Rule 12(b)(6), the Lum Defendants move to dismiss the claims against the
should this Court decide, as it now has, that New Jersey law applies to those claéyarglie
that the Receiver’s claim must be dismissed becaufel&e to file anaffidavit of merit
pursuant to N.J. Stat. Ann. 8 2A:52%- That statute requires a plaintiff alleging a malpractice
claim to serve on the defendant, within 120 days of the filing of the answer to the cangplai
expert’'s sworn stateemt attesting that there exists a “reasonable probability” that the
professional’s conduct fell below acceptable standHrdsnder New Jersey law, failure to
comply with the statute is considered a failure to state a claim mandating dismtbgal of
complaint with prejudice See Ferreira v. Rancocas Orthopedic Assdca3 N.J. 144, 150 (N.J.

2003) The statute is substantive state law that federal courts sitting in diversity myst app

12 The statute provides for a 60-day period in which to file the affidavit, with an @60

day extension for good cause shown. The parties’ briefs proceed on the assumptis that t

Court would have granted the Receiver an extension, such that he would have 120 days in which
to file the document. The statute provides:

In any action for damages for personal injuries, wrongful death or
property damage resulting from an alleged act of malpractice or
negligence by a licensed person in his profession or occupation,
the plaintiff shall, within 60 days following the date of filing of the
answer to the complaint by the defendantypt® each defendant
with an affidavit of an appropriate licensed person that there exists
a reasonable probability that the care, skill or knowledge exercised
or exhibited in the treatment, practice or work that is the subject of
the complaint, fell outsielacceptable professional or occupational
standards or treatment practices. The court may grant no more
than one additional period, not to exceed 60 days, to file the
affidavit pursuant to this section, upon a finding of good cause.

N.J. Stat. Ann. § 2A:53A-27.
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when adjudicating claims governed by New Jersey @ayder v. Pascack Valley Hosp03
F.3d 271, 273 (3d Cir. 2002).

The Receiver crossioves for an extension of time to file dfidavit of merit, to the
extent that the Court finds an affidavit is necessary. He argues that: (1)ttbe toalismiss is
improper and pcedurally defective; (2) thaoctrines of equitable estop@eld laches bar the
Lum Defendants from seeking dismissal for the Receiver’s failure to conmplyhe statute; (3)
he is not required to file arff@avit of merit because the allegations comi¢hin the “common
knowledge” exception to the statute; (4) the time to file set by the statute has setipkapl (5)
if the deadline has elapsed, extraordinary circumstances exist such that debshmerdmitted to
file a late affidavit.

For the following reasons, the Court denies the Lum Defendants’ motion to disighiss a
grants the Receiver’s cregsotion for an extension of time to file an affidavit of merit.

A. Whether the Court May Consider the Motion

The Receiver argues that the Lum Defaridamotion to dismiss is improper because it
raises an issue outside the scope of the standing matter to be addressed inFine Law
Defendants’ motions for reconsideration of the 2009 Partial Dismissal OrédurtHer states
that, even if the Lum Dehdants were permitted to raise the affidavit compliance issue, they
needed to do so in their motions for reconsideration rather than in a separatelyfited m
Finally, he argues that the Lum Defendants are estopped from bringingtibe tyy the
doctrines of equitable estoppid laches.

These arguments are without merit. The Receiver himself put the affidaytiance
issue into play by introducing a choice of law argument in his opposition brief tothebtlaim

thatKirschner Il changed Ne York law governing the in pari delicto defense. Moreover, it

23



was not until he submitted that opposition brief that he explicitly argued that Nesy Jaw
applied to the Lum Defendant$.The Lum Defendants were therefore not required to raise the
argument that the Receiver’s claims must be dismissed for failure to comply wiffitiaerit of
merit statute until that time, which they did both in their reply brief and in a subseseatate
motion to dismiss.

The Receiver’s failure to raise theoite of law issue until now also precludes him from
invoking the doctrines of equitable estoppel and laches. A party will be equitaippedtupon
a showing that iengaged in conduct, either intentionally or under circumstances that induced
reliance, ad that the opposing parégted or changeits position toits detriment Knorr v.
Smeal 178 N.J. 169, 178 (2003). A party will be barred by laches where it is shown that it
engaged in an inexcusable and unexplainable delay in enforcing a known right, andayich del
prejudiced the other partyd. at 180-81.TheReceiver argues that his default, if measured from
the date the Lum Defendants filed their Answer, would have occurred on December 29, 2009,
yet the Lum Defendants waited over one year bdfarging a motion for his failure to comply
with the statute, thereby prejudicing the Receiver. He alleges that he wasgectjoy the delay
because during that time, he participated in limited discovery and engageensiwe motion
practice.

However, the Lum Defendants cannot be said to have slept on their rights or induced
reliance by their failure to raise an issue that was not applicable until the Recgived for the

application of New Jersey law to the claims against them. The Lum Deafsdare not

3 The Receiver argues that he first stated that he would base his opposition briebinga
choice of law argument in a pre-motion conference before this Court. However, msestate

at the conference were not clear enough to put the LuenBahts on notice such that they were
required to raise the issue in their motion to reconsider. The first time the/&temar squarely
raised the claim that New Jersey law applies to the Lum Defendants wasevheipmitted his
opposition brief to the motion to reconsider.
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required to make the instant motion in December 2009 on the possibility that the Redtave
proceeding for almost four years on the basis that New York law applied, ahgbrme future
point reverse course and argue that New Jersey law governed the claimstagaingOnce the
Receiver made such an argument, the Lum Defendants promptly raised the isse@veNor
even if the Lum Defendants were required to raise the issue after the Receifaeits-eghich
they were not-the Receiver dtered no prejudice by the delay. No additional discovery took
place between the December 28, 2009 deadline for filing the affidavit, and De@3nB610,
when the instant motion was filed, and no additional motions were filed that would not have
beenfiled had there been no delay.

Therefore, the Court may consider the motion, which it now proceeds to do.

B. Common Knowledge Exception

The Receiver argues that he is not required to filaffadavit of merit because the claims
against the Lum Defendts fall withinthe “common knowledge” exception to the statute. The
New Jersey Supreme Court first fashioned the common knowledge exceptiobbard v.

Reed 168 N.J. 387, 390 (2001) when it held that an affidavit is not required in malpractice cases
where expert testimony is not needed in order to establish the defendant'smeglipat is,

where it isnot needed to explain that the care, skill or knowledge of the licensed professional
falls outside of acceptable professional standards. Explaining that the S&athgt concerned

with the ability of plaintiffs to prove the allegation contained in the complaint, itaitwinether

there is some objective threshold merit to the allegationsHtitdardCourt held that an

affidavit is not required whre the case’s merit is apparenp&rsons who are not expefitsm

the allegations set forth in the complaifd. at 394 (internal quotation omitted). Stated another

way, the exception applies “where jurors’ common knowledge as lay personsaeduih
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enable them, using ordinary understanding and experience, to determine a defendant
negligence without the benefit of specialized knowledge of expdds.”

However, theHubbardCourt cautioned that the exception is to be construed narrowly,
andthat in most case expert testimony will be required to establish the applicable professional
standard of care and a breach of that standard by the defeitiait397. New Jersey courts
have therefore limited the exception to cases in which attoffelesd to fulfill the most basic
obligations], such as failing to timely filedocument®r record propertyelated documents
Brach, Eichler, Rosenberg, Silver, Bernstein, Hammer & Gladstone, FB8 A.2d 246, 253
(N.J. Super. Ct. App. Div. 2001)Where a factfinder would be required “to evaluate an
attorney’s legal judgment concerning a complex legal issue,” expert tagtimeequired.ld.

The Receiver argues that the misconduct alleged against the Lum Defendants is
obvious on the face of theoBplaint that an expert is not required to demonstrate that their
actions fellbelow common industry standards. According to the Receiver, “an expert is not
required to opine that it is outside acceptable practices for lawyers to drafnighofaise
documents to be distributed to potential investors, hiding such important facts as who is in
control of the company and failing to disclose such persons are convicted felons athdrbarre
the securities industry.” (Receivei&em. in Opp. to Defs.” Mot.a Dismissat 8.)

Althougha layman may intuit that some of the acts alleged above are wrostgiwing
that theyestablisHegalliability requiresthe aid of an expertThe claims against the Lum
Defendants arise out of transactional legal adprogided to Cobalt.Whether that advice was
negligently given turns on the professional obligatiohan attorney peparing securities
offering memorandaWhat preciselyhose obligations arean be difficult for practicing lawyers

to understand, let alone jurors. For instance, what disclosures are requiredritiesetatutes,
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regulations, and industry practice$® what extent must an attorney investigate represengat
made to him by his cliergrior to preparing securities offering memorandd# answers to
these questions are technieald often discretionarywell outside the purview of jurors’
common knowledge. Simply put, “the questioned conduct [does not] present[ ] such an obvious
breach of an equally obvious professional norm that tharfdetf could resolve the dispute
based on its own ordinary knowledge and experience and without resort to techniotgre es
information.” Brach, Eichler 783 A.2d at 246.
The Receiver is therefore required to provide an affidavit from an appropicatesed
expert attesting to the reasonable probability of the Lum Defendants’ poofssegligence.

C. Timelinessof Filing and Extraordinary Circumstances

As notedthe statute stipulates that a plaintiff must fileatsdavit within 120 days tothe
defendant’s filing of an answein this casethe Lum Defendants filed their Answer on August
31, 2009, giving the Receiver until December 28, 2009 to file an affidavit. During thaia¥20-
period, a motion by th€ertilman Defendantwas pendingwhich sought reconsideration of the
Court’s 2009 Partial Dismissal Order, or in the alternative, interlocutoryabfipthe Second
Circuit anda stay of the proceedings. On November 30, 2009, the motion was denied.
However, on December 23, 2009, just prior to the December 28, 2009 deldutbobner llwas
certified to the New York Court of Appeals. On January 8, 2ogght of certification,
Certilman Defendantsioved for reconsideration of the Court’s November 30, 200&rand
for a stay of discovery pending a decision by the Court of Appeals. On January 12h2010, t
Court grantedrte staywhich to datéas remained in place

The Receiver argues that the @y statutory period was tolled becauseddse has

either been stayed or subject to a motion to stay for all but 45 days since the LuniaDesfe
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filed their Answer. He argues that he therefore has 15tddiysely file an affidavit, even
without the benefit of the additional 60-day period that the Court is permitted to grgobfbr
cause shownThe Receiver citeso case lawo support the theory that a New Jersey court
would consider anotion to stayr a stay imposeslubsequenb the deadline for filing Sticient
to toll the statute Cf. Hyman Zamft & Manard LLC v. Corngli07 A.2d 1068, 1072 (N.J.
Super. Ct. App. Div. 1998suggesting that a mediation order entgmadr to the deadline for
filing might toll the statutory period)ln the absence of any guidance by New Jessaye courts
on the issue, the Court declinedital that these circumstances toll the running of the statute.
However, the Court does find that the repeated motions for reconsideration and stay of
the proceedinggonstitute extraordinary circumstances that excuse the Receiver’s yritlmgl
of an affidavit of merit. WWether extraordinary circumstances exist to excuse statutory
compliance is a “faesensitive” inquiry. Chamberlainv. Giampapa210 F.3d 154, 162 (D.N.J.
2000). “Carelessness, lack of circumspection, or lack of diligence on the part of crenset
extraordinary circumstances which will excuse missing a filing deadlingrhan Zamft &
Manard LLG 707 A.2d at 1071In this caseall of the parties operated for several years on the
assumption that New York law governed all of the claims in this liigatduring whichthe
December 28, 2009 deadline for filing an affidavit of merit under New Jersesxiaived As of
the deadlineno party had argued for the application of New Jersey law.CEht#man
Defendantdiad sougha stay of the proceedingadreconsideration of theéourt’s2009 Partial

Dismissal Order, on the ground that the Court had misinterpreted Newa¥otk Both of these

14 Although the Certilman Defendants brought the motion, there is no doubt that thestter
were aligned with those of the Lum Defendants. Had the Court accepted themtiggum
advanced by the Certilman Defendants, it would hasmidsed the claims against both them
and the Lum Defendants.
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motions weralenied™® On January 8, 2010—onéfterthe deadline for filing the affidavit had
passed-the Certilman Defendants moved for, and were granted, a stay of discovery pending the
New York Court of Appeals’ decision Kirschnerlll. Throughout the period in which he had

to file his affidavit,the Receiver had no reason to question the applicabilfew York law to

this action, and therefore no reason to file the affidavit. Nor could the Recerpdeted to

file an affidavitafterthe deadlindnad passeaince thisCourt had imposed a stay of discovery

that essentially operated asianplied “timeout . . . sufficient . . . to excuse the failure to timely
file....” Hyman Zamft & Manard LLC707 A.2d at 1072.

Critically, dismissing the case with prejudice does not serve the purpose of the statute,
which is toeliminate frivolous lawsuitsSeeKnorr, 178 N.J. at 176 The statute’s essential goal
is to put to rest unmeritorious and frivolous malpractice lawsuits at an earlyo$téaggtion
while allowing worthy claims to proceed through discovery and, if warrardedak”). The
Receiver’s claims aneot frivolous. This is demonstrated in partthgtrial judge’sfindings in a
closely related cadarought inNew York state courtln Oster v. Kirschner et 31905 N.Y.S.2d
69 (1st Dep’t 2010), Cobalt investdited claims against the Law Firm Defendants based on the
same misconduct alleged in this litigationhe OsterCourt found that the investors adequately
pled actual knowledge and substantial assistance, as required to state a dalmdand

abetting frad under New York law® 1d. at 73. Moreover, there is no evidence that the

15 MagistrateJudge Dolinger denied the motion for a stay of the proceedings on September 17,
2009, to which the Certilman Defendants filed objections. This Court denied the motion for
reconsideration on November 30, 2009 and found the objections to the denial of the stay moot.
' To support its finding that the Cobalt investors had adequately pled actual knowledge, the
OsterCourt stated that discovery from the 2006 SEC proceedings against Cobalt demonstrated
that “Chapman was well aware of Shapiro and Stitsky’'s extensive cribankgrounds,

including the fact that Stitsky was banned from the securities indugttydt 72. The Court

stated thasubstantial assistance had been adequpledywhere the Lum Defendants

“consciously chose to look the other way when their clients asked them to pregarMtier
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Receiver’s failure to timely file an affidavit “evince[s] a knowing intentdlisregard and thereby
thwart the sound purpose of the statutdyman Zamft & Manard LLC707 A.2d at 1071.

Finally, the Court notes thas acceptance of a late filingill not cause thé&.um
Defendantdo suffer prejudice From a defendant’s perspectivieg purpose of the affidavit is to
establish whether there is any merit to the claims asserted aga®eéitnorr, 178 N.J. at 182
(“The affidavit of merit may have proved useful to defendant early in the case wineeded to
know whether there was any validity to the compl8intThe Lum Defendantdo not allege that
the Receiver’s failuréo providethem with an affidavit has allowed a meritless cléanproceed
Rather, they argue that, had the Receiver argued for the application of Newlal@rsaylier,
they would have been able to file the instant motion earlier and @btagarliedismissal This
claim amounts only to an argument that the Receiver is estopped from now argumeg for t
application of New Jersey law; the Court has addressed and rejected that arguraent
[1.B.1, supra

Because extraordinary circumstances anigixcuse the Receiver’s failure to timely file
an affidavit of merit, and because acceptance of a late filing will ndrtistratethe purpose of
the statute nor result in prejudice to the Lum Defendants, the @iluatcept the affidavit

submitted vith the Receiver’s crossiotionnunc pro tunc

their next ‘investment vehicle.”ld. at 73. Refusing to endorse what it termed a “see no evil,
hear no evil approach,” the Coueimarked: “To say that defendant attorneys merely furnished
legal services to help solicit investments in . . . Cobalt . . ., and did not have knowledge of the
fraud they helped perpetrate, is drawing distinctions based on gradations ofdgettiat are
simply not tenable.”ld.
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V. LEAVE TO REPLEAD

The Receiver requests leave to replead those claims that have been djsmigéed
claims against only the Certilman Defendarfeederal Rule of Civil Procedure 15@)provides
that“the court should freely give leave when justice so requires.” Fed. R. Civ. R2)=ap
also Foman v. Davjs371 U.S. 178, 182 (1962). However, leave to amend should be denied
where there is an “apparent or declared reassarch as undue delay, bad faith or dilatory
motive on the part of the movant, repeated failure to cure deficiencies by anméngneeiously
allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, [or]
futility of amendment.”Foman 371 U.S. at 182. An amendment to a pleading may be
considered futile where it would not withstand a motion to dismiss pursuant to Rule 12(b)(6).
Dougherty v. N. Hempstead Bd. of Zoning Appez2 F.3d 83, 88 (2d Cir. 2002).

The Court denies the Receiver's motion for leaveepbeadon the ground thatny
amendments auld be futile. To cure his lack of standing under New York tae Receiver
would have to allegtacts that show Cobalt did not receive any berdfiadvertent or
otherwise—as a result of the Cobd®rincipals’ fraud.The Receiver cannalko this without
contradicting the allegations of the origi@mplaint. The Court thereforBENIESthe
Receiver’s request for leave to repldmasl claims against the Certilman Defendants
VI. CONCLUSION

For the foregoing reasons, the Court GRANNSPART and DENIES IN PART the Law
Firm Defendantsimotions to dismiss pursuant to Rule 12(b)(6) &RANTS IN PART and
DENIES IN PARTthe Receiver’s request for leave to repledtie CourDENIESthe Lum

Defendants’ mtion to dismiss for failure to timely file aaffidavit of merit pursuant to N.J.
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Stat. Ann. § 2A:53A-27 an@RANTSthe Receiver’s crossiotion for an extension of time to

file anaffidavit of merit nunc pro tunc

SO ORDERED.

Dated:New York, New Yok
March__, 2012

Kimba M. Wood
United States District Judge
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Stat. Ann. § 2A:53A-27 and GRANTS the Receiver’s cross-motion for an extension of time to

file an affidavit of merit nunc pro tunc.

SO ORDERED.

Dated: New York, New York
March #, 2012

(Lewets T . VO

Kimba M. Wood
United States District Judge
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