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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
THE HUMANE SOCIETY OF :
THE UNITED STATES,

Plaintiff,

06 CV 6829 (HB)
- against -
: OPINION &

HVFG, LLC. : ORDER

Defendant :
________________________________________________________________________ X

Hon. Harold Baer, Jr., District Judge':

Presently before this Court are cross-motionattorneys’ fees and costs, pursuant to the
fee shifting statute in the Clean Water Act. Riéfi, The Humane Society of the United States
(“Plaintiff” or “HSUS"), claims that it prevailé when the Court sustaide€ertain reporting and
recordkeeping violations of Clean Water Actmpés held by the defendant. Defendant, HVFG,
LLC (“Defendant” or “HVFG”), abo asserts that it prevailed and is owed fees and costs,
because some of the violations alleged by thenfitbwere deemed moot. For the reasons that
follow, Plaintiff’'s motion is GRANTEDand Defendant’s motion is DENIED.

I. BACKGROUND

HSUS brought this suit againdVFG, a foie gras manufacturer, for violations of the
Clean Water Act (the “Act” or “CWA”).See33 U.S.C. § 1365 (2010)In its initial complaint,
filed on September 6, 2006 after seevof a statutory 60-day noticelaintiff alleged violations
of Defendant’s “Slaughterhouse SPDES Permit,"nalag that “defendant has and will continue
to violate section 301jaf the CWA by dischaigg chlorine, phosphorous, and other pollutants
into the Middle Mongaup River in violation dfe effluent limits and other requirements in
defendant’s [SPDES] permit.” Compl. 1 2 (Sejt2006) (Docket No. 1). Specifically, HSUS

" John Miller, a third-year law student at New York Umsity School of Law, and a summer 2010 intern, provided
substantial assistance in researching this Opinion.

! Only background relevant to the issue of attorneys’deescosts are discussed heffamiliarity with the facts of
this case are presumed, and are discussed in more détésl Gourt’s Opinion and Order on Summary Judgment.
See Humane Soc. of U.S. v. HVFG, LNG. 06 Civ. 6829(HB), 2010 WL 1837785, at *1 (S.D.N.Y. May 18,
2010).
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alleged that HVFG discharged a variety of pahis in excess of the amount provided in the
permit, including excess discharge of chlorine 648 times, fecal coliform 6 times, and the
phosphorous levels in the discharge was exceeded by 300 percent. HSUS also claimed that
HVFG failed to properly report theslischarges, and that it had pobperly posted a sign as to
the location of its discharge pip&ee idf{ 34, 40, 41. Plaintiff sought a declaratory judgment,
injunctive relief, and imposition dafivil penalties in the amoumntf $27,500 per day per violation,
in addition to fees and costs for the litigatidd. {A-D.

After filing a second 60-dawgotice, HSUS filed an Aended Complaint on March 6,
2007, that incorporated allegemlations of a second permthe “CAFO SPDES Permit.See
Am. Compl. (Mar. 6, 2007) (Docket No. 18). Thise, Plaintiff alleged that “defendant has and
will continue to violate section 301(a) o&tiCWA by discharging chlorine, phosphorus, manure,
and other pollutants into the Middle Mongaup Riweviolation of effluent limits and by failing
to comply with monitoring, reporting, and optng requirements estashed by the two state-
issued Clean Water Act permits agplole at defendant’s facility.Id. § 2. Specifically, the
Amended Complaint clarified th#te violations of the Slau¢ggrhouse SPDES Permit included
reporting and record keeping violations relat@the aforementioned wngful dischargesSee
id. 11 30-42. With regard the CAFO SPDES Permit, it allegy@ number of violations: “(1)
discharging pollutants, includingcfontaminated runoff from the back the barn . . . flowing to
the adjacent pond,’ (2) consttung and operating a manure lagoon without an engineered
design, an operation and maintenance plan, ensrgency action plan, (3) failing to maintain
records, properly report all discharges, or redevels of manure in waststorage containers to
prevent overflow, (4) operating a new maniagoon without modifyng defendant’s manure
management plan, or CNMP, to reflect &xpansion, (5) commemg operations at a new
satellite farm on Fittkau Road without modifying defendant’'s CNMP to reflect the expansion,
and (6) failing to comply with operational requiremenitthe CAFO Genetd@ermit, including
failing to install a fence around wi@ containment structuresld. § 48. The Amended
Complaint noted that HVFG had filed a conserder with the New York Department of
Environmental Conservation (“DEC” or “NY DEC”), but allegeatlhis had not remedied all
of the noticed violationsld. {1 49-52. HSUS made thexrequests for declaratory,

injunctive, and civil penalties, bunbw sought $32,500 per day per violatidd. § C.



On December 22, 2009, the parties cross-mdoesummary judgment. On summary
judgment, “Plaintiff claim[edihat Defendant violated iSlaughterhouse SPDES Permit through
(1) discharges in excess of the permitted lefaglsemperature, chlorine, settleable solids,
phosphorous, ammonia, and fecal coliform; (2prioper calibration and use of temperature,
chlorine, and settleable solicstaeng equipment; (3) failure toka discharge reporting samples at
proper locations; (4) failure to properly recahe time, location, anchain of custody for
discharge reporting samples; (5)ldee to correctly report tempertat on certain dates; and (6)
failure to show a basis for certain chlorinengde reports. Plaintiff claim[ed] the Defendant
violated its CAFO SPDES Perntitrough (1) impermissible disciges of pollutants in 2005 and
2006; (2) failure to properly complete and ntain a Comprehensive Nutrient Management
Plan; and (3) improper storagewéste in a lagoon and storageka not construed or certified
by an engineering professionalflumane Soc. of U.S. v. HVFG, Lo. 06 Civ.
6829(HB), 2010 WL 1837785, #8. (S.D.N.Y. May 18, 2010j. Plaintiff argue that Defendant
could be subject to between $550,000 to over $6illidn in civil penalties, depending on how
they were calculated by the Court. On Mag®]0, this Court filed an Opinion and Order that
granted in part and denied in phdth Plaintiff and Defendant’s motiodsThe determination
was summarized as follows:

“[T]he undisputed material factsdicate that HVFGriolated both its
Slaughterhouse SPDES and CAFO SPPEgnits. With regard to the
Slaughterhouse SPDES Permit, HVFG discharged pollutants-wastewater
above the allowed temperature, c¢ile, ammonia, settleable solids,
phosphorous, and fecal coliform-in excesshe permit's parameter limits; and
(2) failed to comply with a variety akporting and monitoring requirements,
describedsupra.HVFG also violated its CAFO SPDES Permit because (1) it
discharged pollutants despite its “no tismge” requirement; (2) failed to properly
maintain and amend its Comprehensitgrient Management Plan, and; (3)
failed to properly design and certify itsaste storage structures. Although there
is sufficient evidence to sustain eachttedse permit violations, the DEC Order
entered into by HVFG expressly encasped all of the CAFO SPDES Permit
violations, as well as the excess tisge violations of the Slaughterhouse
SPDES Permit. Since these violatiavesre fully resolved and there is no
evidence or likelihood of recurrence, PI&#ifg claims based on these violations
are rendered moot. However, HVF&mnains liable for the reporting and
monitoring violations of the Slaughtewuse SPDES Permit because it was not

2 Plaintiff withdrew its request for Iimlity based on certain alleged CAFOIMES violations prior to January 1,
2007. See HVFG2010 WL 1837785, at *3 n.10.

% The Opinion and Order was amended on May 18, 2010 teat@ertain clerical errorsahdid not affect or alter
the substance of the decision.



covered by the DEC Order, and becausedhs evidence that the violations

continued to occur aftehe Order was signed.”
HVFG, 2010 WL 1837785, at *13. In other word$ouind that there were violations of both
SPDES permits, but that all violations of tBAFO SPDES Permit, as well as all discharge
violations of the Slaughterhouse SPDES Permitewendered moot by the DEC consent order.
The only sustained violations were the reportmgnitoring, and recordkeam violations of the
Slaughterhouse SPDES Permit. In terms offrdlidetermined that no civil penalties were
warranted since HVFG had alreadydaubstantial fines to the DEC as part of the consent order,
but that equitable relief in the form afmandatory audit by a CWA Expert and a $50,000
donation to an environmental berngfproject were appropriat&ee HVFG2010 WL 1837785,
at *14-15. The parties were instructedfile briefs for consideratioaf attorneys’ fees and costs.
Id. at *16.

Both parties claim they are entitled to ateys’ fees and costs as “prevailing parties.”
After initial briefs were filed, this Court reqated additional documentation to clarify the fees
associated with the sustained claims versusttiza were deemed moot. HSUS claims that it
prevailedin toto, and that it expended $1,157,248.84 in fekintiff initially reduced the
amount of fees requested to $708,974.46 aftermgadkéductions for certain unnecessary work
along with a voluntary across-the-board reductd15%. After the Court’s request for
additional itemization of fee®laintiff reduced its request further to $648,363.61 in fees.
Plaintiff also initially requested $137,735.67 in @oahd expenses, and subsequently reduced the
request to $131,141.15. HVFG requestsveen $299,997.00 to $449,995.50 in fees, depending
on whether the Court finds the attey’s reduced or gailar rate to be ggopriate. Defendant

also seeks $43,809.00 in costs and expenses.

[I. DISCUSSION
Under the Clean Water Act, a “court, isugng any final order in any action brought
pursuant to this section, may awanosts of litigation (includingeasonable attorney and expert
witness fees) to any prevailing substantially prevailing partwhenever the court determines
such award is appropriate.” 33 U.S.C. § 1365{)e general analyses developed by the federal
courts to determine who is a prevailing party andgsess fees and costs are applicable to Clean
Water Act litigation. See, e.g., J.C. v. Reg’l Sch. Dist. 10, Bd. of EQ7& F.3d 119, 123 (2d



Cir. 2002)(standards “used to interpret the term Yy@iéng party’ under any given fee-shifting
statue are generally applicableaih cases in which Congress hashawnized an award of fees to
a prevailing party.”) (internal quotations omitteNgtural Res. Def. Council, Inc. v. Fak29 F.
Supp. 2d 666, 669-674 (S.D.N.Y. 2001) (applyiraglitional fee-shifting analysis to CWA
claim); Coal. for Liveable West Side, Inc. v.iN&ork City Dept. of Envtl. ProtectiphNo. 92

Civ. 9011(DAB), 1998 WL 299938, at *1 (S.D.N.Y. Jusnel998) (same). This involves a two
step analysis. First, the court must deteemimether the party & “prevailing party,” and
second, it must decide if the fees that are requested are reas@edblaveable West SidE998
WL 299938 at *1 (citindino v. Locasciol01 F.3d 235, 237 (2d Cir.1997)).

A. Prevailing Party
“[I]n order to be considered 'prevailing party’ ... a @intiff must not only achieve

some material alteration of the legal relationsifithe parties, but that change must also be
judicially sanctioned ... That is, ahtiffs are only eligible for attmeys’ fees if they ‘achieve
some material alteration of the legal redaghip’ between them and their adversamesl that
change bears a ‘judicial imprimatur.Perez v. Westchester Cnty. Dept. of C&87 F.3d 143,
149 (2d Cir. 2009) (quotinBoberson v. Giuliani346 F.3d 75, 79-80 (2d Cir. 20093ge also
Fox, 129 F. Supp. 2d at 669. In the present casecl¢#®s that HSUS was prevailing party, as
it was granted summary judgment on the graiinad HVFG violated the CWA by failing to
fulfill its reporting and testing requirements. Tighot to say | find Plaintiff’s victory to have
struck at the very heart of some nefarious emwvirental scofflaw — rather this comes closer to a
case where a defendant ignorant of the STIA regulatory regime met up with an unbending
plaintiff that chose to litigate based primariy its unrelated opposition to foie gras industry
practices. Regardless, there is enough teewearrant an awardf fees and costs.

By contrast, Defendant cannot be deemed a prevailing party, even in part, in this action.
First, in order to prevail, party “must receive some relief on the merits ... as, for example,
when they win a judgment on the merits or obtain ‘settlement agreements enforced through a
consent order.”Perez 587 F.3d 143, 150 (2d Cir. 2009) (quotiBgckhannon Bd. and Care
Home, Inc. v. West Virginia Dept. of Health and Human,B&2 U.S. 598, 603-04 (2001)).
Here, HVFG was granted partial summary judgnimdause certain claims were deemed moot,
which is not equivalent to “relief on the merits,” such as a determination that there was no CWA



violation. See Ruckelshaus v. Sierra Cldb3 U.S. 680, 688 n.9 (1983) (“we do not mean to
suggest that trivial sucsse on the merits, or purely procedural victories, would justify an award
of fee”); United States v. Hooker Chem. & Plastics Co9.1 F. Supp. 966, 968 (W.D.N.Y.
1983) (“Nor may fees be awarded faurely procedural victories.”§ee also Farrar v.

Hobby, 506 U.S. 103, 119 (1992) (“[T]he oacence of a purely technical de minimisvictory

is such a circumstance. Chimerical accomplishmar@simply not the kind of legal change that
Congress sought to promote in the fee statute.”).

Second, and more importantly, even if Defendant were deemed to be a “prevailing party”
for the mooted claims, “[ulnder the CWA, a priéwng defendant must meatstricter standard
than a prevailing plaintiff toeceive an award of feesCoon v. Willet Dairy, LPNos. 5:02 Civ.
1195(FJS/GJD), 5:04 Civ. 917(FJS/GJD), 2009 890580, at *1 (N.D.N.Y. Mar. 31, 2009)
(citing Atl. States Legal Found., Inc.®@nondaga Dep't of Drainage & Sanitatid899 F.Supp.
84, 87 (N.D.N.Y. 1995))see also Panetta v. Crowled60 F.3d 388, 399 (2d Cir. 2006) (“Fees
are regularly awarded to prelmag plaintiffs who obtain somsignificant measure of relief but
not to prevailing defendants.”). Defendant nalgtw that Plaintiff’'s claims were “frivolous,
unreasonable, or groundles®?anetta 460 F.3d at 388 (quotinghristiansburg Garment Co. v.
EEOC,434 U.S. 412, 422 (1978)}00n 2009 WL 890580 at *1 (applyinghristianburgto
CWA action and noting that “even an entirely c@gsful defendant may not be entitled to an
award of fees.”). In this action, | determined that HVF@ bammitted CWA violations based
on both SPDES Permits, and only mooted certamd due to Defendant’s consent order with
the state that was entered subsequent to thg fili this lawsuit. Mpeover, Plaintiff did not
continue to litigate claims that “clearlyebame frivolous.” Although HVFG entered a consent
order, HSUS believed that the settlement didoower all of the CWA violations that Defendant
had committed. Their belief was born out, in part, when | sustained violations of the
Slaughterhosue SPDES Permit. Although all airRiff’'s claims with regard to the CAFO
SPDES Permit were ultimately rendered moot lgydbnsent order, it was apparent that they
moved forward in good faith and even soughtaorow their claims by withdrawing their claim
for liability based on alleged violations oEtiICAFO SPDES Permit that occurred prior to
January 1, 2007. Plaintiff actually prevailed omsaof their claims, and the ones that were
mooted were not litigated in bad faith or clgdrivolous. As such, Defendant is owed no
attorney’s fees or costslaged to this litigation.



B. Reasonable Fee Deter mination

As a prevailing party, Plaintiff must demonsér#hat the fees requested are reasonable.
“[T]he district court hasliscretion to determine ¢happropriate fee award wew of its ‘superior
understanding of the litigation ancetdesirability of avoiding frguent appellate review of what
essentially are factual matters.Priends of the Earth v. Eastman Kodak (84 F.2d 295,
298 (2d Cir. 1987) (quotingensley v. Eckerharg61 U.S. 424, 437 (1983)). Traditionally, the
“lodestar” approach, which is “multiplyingéhnumber of hours reasonably expended on the
litigation by a reasaable hourly rate,See Fox129 F. Supp. 2d at 670, has been the touchstone
of this analysis. This standard Hzesen modified by # Second Circuit il\rbor Hill Concerned
Citizens Neighborhood Ass'n v. Cty. of Albany and Albany Cty. Bd. of ElecBeds22 F.3d
182, 190 (2d Cir. 2008) (“This opinion abandons its usbl);see McDow v. Rosadeb7 F.
Supp. 2d 463, 467 (S.D.N.Y. 2009}t(is not obvious howArbor Hill’'s] process substantively
differs from the lodestarpgproach ... ”). Pursuant rbor Hill, courts must determine a
“reasonable hourly rate,” bearing in mind all #tese-specific variablesnd the court then uses
that reasonable hourly rate tdadate the ‘presumptively reasonable fee’ by multiplying the rate
by the number of hours reasonably expendédidrno v. Port Auth.685 F. Supp. 2d 507, 510-
511 (S.D.N.Y. 2010) (quotingrbor Hill, 522 F.3d at 190). While there is some confusion as to
precisely how a court is expectedperform this analysis, it esg&lly boils down to a four-step
process: (1) determine the reaable hourly rate (2) deterngithe number of hours reasonably
expended; (3) multiply the two to calculate gresumptively reasonable fee; and (4) make any
appropriate adjustments to aeiat the final fee awardsee Adornp685 F. Supp. 2d at 511;
McDow, 657 F. Supp. 2d at 467As part of the reasonablenesslysis, the district court is
expected to consider the factors first enumeratdadlimson v. Ga. Highway Express, Int88
F.2d 714, 717-19 (5th Cir. 1972)See Arbor Hill 522 F.3d at 187 n.#ydornq 685 F. Supp. 2d

* The precise mechanics of the analgsi not a major concern. “While the analysis could be described as a multi-
step or single-step process, referring to either a ‘lademt a ‘presumptively reasable fee,” happily the result

should be the sameMcDow, 657 F. Supp. 2d at 467-68.

® The factors include: “(1) the time atabor required; (2) the novelty and difficulty of the questions; (3) the level of
skill required to perform the legal service properly; (4) the preclusion of employment by the attorney due to
acceptance of the case; (5) the attorney&omary hourly rate; (6) whetheetfee is fixed or contingent; (7) the

time limitations imposed by the client or the circumstances; (8) the amount involved in the case and the results
obtained; (9) the experience, reputation, and ability of tieenys; (10) the “undesirability” of the case; (11) the
nature and length of the professional relationstith the client; and (12) awards in similar cas&ee Arbor Hill

522 F.3d at 187 n.3 (citingphnson488 F.2d at 717-19).



at 511. Finally, courts may adjust the preptinvely reasonable fee based on the degree of
success of the prevailing part$ee Adornp685 F. Supp. 2d at 511 (“*Although the court in
Arbor Hill did not explicitly explain what should ppen once the ‘presumptively reasonable fee’
was set, courts have been adjusting the ‘presugiptireasonable fee’ for traditional factors such
as the degree of the plaintiff's success.”) (citinggr alia, Barfield v. N.Y. City Health & Hosps.

Corp.,537 F.3d 132, 151 (2d Cir. 2008)).

1. Reasonable Rate

A reasonable hourly rate is “the ratpaying client would bevilling to pay.” Arbor Hill,
522 F.3d at 190Gsee also Adorn@®85 F. Supp. 2d at 511. “A court may determine the
reasonable hourly rate by relying both on Gtgn knowledge of compable rates charged by
lawyers in the district,’” ... as well @ ‘evidence proffered by the partiesAdornq 685 F.
Supp. 2d at 511 (interhguotations omitted)see also Fox129 F. Supp. 2d at 674. The hourly
rate must be based on “prevailing markéesd which means “[r]&s prevailing in the
community for similar services by lawyersreisonably comparable skill, experience, and
reputation ... regardless of whet plaintiff is represented lprivate or nonprofit counsel.”

Fox, 129 F. Supp. 2d at 673 (quotibgciano v. Olsten Corp109 F.3d 111, 115 (2d Cir. 1997)
andBlum v. Stenso65 U.S. 886, 895 (1984)). The hourdye for nonprofit counsel “must be
exercised on the basis of rates chdrgeclients of private law firms.Fox, 129 F. Supp. 2d at
673 (internal citation omitted), butwould seem prudent thdte Court be nmdful of an
attorney’spro bonostatus, since “a client might be awadhat the attorney expected low or non-
existent remuneration” and because counsekeaother returns from that work, such as
enhanced reputatiorArbor Hill, 492 F.3d at 112.

HSUS utilized in-house counsel as well as iaewa of law firms to prosecute its case,
and has therefore provided a variety of different rates charged fee itgpplication. Most of the
rates are not specifically challenged by Deferidand based on a review of HSUS'’s briefing
papers and supporting documents, the majoritatafs applied are reasonable and consistent
with those charged in the communitiiowever, two sets of hourly rates give me some pause
and merit adjustment.

First, Plaintiff seeks a rate of $400 per htarrthe law firm ofEgert and Trakinski,
despite the fact that the firm only charged HSE285 per hour. A fee awais not “necessarily



limited because the attorney hasesgl to undertake the case for a reduced fee compared to the
customary market rate.Arbor Hill, 522 F.3d at 184 n.2 (internal citation omitted). However,
the Circuit has indicated that, “[n]evertheleb® nature of representation and type of work
involved in a case are critical irggtients in determining the reamble hourly rate,” and that
“[tlhese factors may justify congmsating an attorney at a rédever than his or her customary
rate for a different type of practice, regardlesw/béther the attorney hagreed to take the case
on apro bonoor reduced-fee basisId. An independent review of the submitted records
indicate that the majority of the work wasrewview materials submittday HSUS or provided to
HSUS, along with conducting a few depositioasd there is little other independent work
product created by the firm. While such tasksrast inherently unreasahle, the “nature of
representation” was essentiadly supporting counsel, and mosthag “type of work” was not
exactly essential to the sditAs such, | find that $400 per haisrnot a reasonable rate. Given
the supporting role played by this firm, the readda rate is the ratée client, here HSUS,
would have and did actlyapay — $285 per hour.

The second issue is the rate charged by AHaikki and DanieLewis, a partner and
associate, respectively, at Shaan & Sterling LLP, who workedro bonoon this suit for
Plaintiff and seek $950 and $630 per hour for theikwdrlaintiff, through a declaration from
Mr. Haikki and associated supporting documgptevides some evidence that partners and
associates at large firms like Shearman &IBigido at times charge in excess of $900 and $600
per hour. So far as Mr. Haikki's claimed rate gdesbecame involved in this suit fairly late in
the game, and primarily acted in a supporting fotdDaniel Lewis, an associate at Shearman &
Sterling who presented the oeaument on the summary judgmembtions on behalf of HSUS.
More significantly, the partme who charged $900 or more per hour were typically more
experienced, in terms of years atted to the New York Bar, thar. Haikki. This is not to say
counsel lacks experience, he may indeed be bégend his years. But given his fairly limited
role and comparatively less experience as comgarpdrtners who typicallgharge those rates,
$950 per hour does not appear talreasonable rate, or for that matter one that HSUS would
have paid if it were a paying clie Based on the survey of hourbtes for attorneys at similar

law firms provided by Plaintiff, anore appropriate rate is $760ur, as this is near the upper

® Indeed, the attorneys from this firm claim to be specialists in animal law. How this made them particularly well-
suited to review materials in a Clean Water Act litigation t&&ly unclear, and suggests that their rate is owed no
particular deference based on area of expertise.



range of partners who were admitted to the &ar around the same time as Haikki. Mr.
Lewis’ rate is more appropriate compared to othiel-level to senior assaties at large firms.

Most significantly, while the Gurt always seeks to encourgge bonowork by
members of the bar, there is simply no indmatihat a non-profit entity like HSUS would have
agreed to pay the high rates commanded byéasvt large corporate firms like Shearman &
Sterling save for the fact that these laveyeolunteered for the opportunity to do so.
Additionally, the prestiger enhancement to the firm’s reputation associated with taking a
significantpro bonocase is likely of more value to counsa$ evidenced by their noble, stated
intention to donate thefees to charity. This is a relatiyetlear example of where a reasonable
client would assume that “the attornegpected low or non-exient remuneration.”Arbor Hill,
492 F.3d at 112. Since HSUS was actually ctdhrges of $200 to $300 per hour by all other
counsel, this Court finds thateasonable fee HSUS would hayead Mr. Haikki and Mr. Lewis
would be at most $400 a$250 per hour, respectively.

2. Reasonable Hours

With regard to the “reasonable hours” reqadsPlaintiff bears the burden of properly
identifying the source and nature of the time expenditute® Hensleyl61 U.S. at 437. The
court may consider its own familiarity withe action, its general experience, and the
submissions and arguments of the partfese Clarke v. Franl®60 F.2d 1146, 1153 (2d Cir.
1992). “[A]djustments must be made to hob@sed on case-specif@ctors, including, for
example, deductions for excessive, redundamtherwise unnecessary houratiorng 685 F.
Supp. 2d at 512 (quoti@Quaratino v. Tiffany & C0.166 F.3d 422, 425 (2d Cir.1999%e also
Fox, 129 F. Supp. 2d at 673 (exclude “hours notaeably expended”). Wdre it is not possible
to precisely quantify the hoursathshould be eliminated, thewrt may resort to an overall
percentage reductiorSee Guardians Ass'n of Police Dept. v. City of New,YI@& Fed. Appx.
785, 786 (2d Cir. 2005) (“excessive, redundantjrorecessary hours are to be excluded from a
fees award, and a district court may apphgasonable percentage reduction as a practical
shortcut to do so”).

HSUS has done a reasonable job in cuttingyafges that were excessive, redundant, or
unnecessary. Plaintiff claims that its atys spent 3,735.03 hours on this matter. HSUS
reduced this claim to 2961.28 hours, an appnately 20% reduction, most of which comes

10



from time spent by attorneys from Shearman &IBigin preparation for trial. HSUS also
excluded fifty hours of work incurred in 2006 oatltould be deemed duplicative. Additionally,
as notedsupra Plaintiff voluntarily appliedan across-the-board 15% retion to its fee request.
This was a relatively fiercely litigated, and compted, regulatory actiondhhas now lasted for
almost four years. There were a numbedis€overy disputes, multiple briefings (many,
notably, instigated by Defendant), andudstantial amount of supporting documentation
marshaled in support of motion practice lithe under three thoasd hours, essentially
equivalent to a year-and-a-half of billable hours by one attorney at a large law firm, is not
unreasonable. While HVFG suggests further avésappropriate, | find the 20% reduction in
hours based on specific items deemed unnegessarpled with the additional 15% voluntary
reduction to the overall fee request, sufficient torftthe fat” and render @asonable number of
hours expendedSee Kirsch v. Fleet St., Ltd48 F.3d 149, 173 (2d Cir. 1998).

3. Presumptively Reasonable Fee

The rates, modified as descritggra,appliedto the reasonable hours claimed, initially
comes out to a $592,180.17 presumptively reasonable fee réqlieistis $56,183.44 less than
the amount Plaintiff sought as a reasonable fee.

4. Adjustments — Degree of Success

The primary dispute between the parties, however, is whether the presumptively
reasonable fee should be reduced further baséueahegree of succesSI'he most critical
factor to determining a reasonabée fis the degree of success obtaindeb, 129 F. Supp. 2d
at 670 (internal quotations omittedge also Adorn@®85 F. Supp. 2d at 512 (same). When a
party prevails on fewer than all of its claims,cat must ask (1) did th@aintiff fail to prevail
on claims unrelated to the claims on which heceeded and (2) did the plaintiff achieve a level
of success that makes the hours reasonably expended a satisfactory basis for making a fee award.
See Fox129 F. Supp. 2d at 670. “The district cangy attempt to identify specific hours that
should be eliminated, or it may simply reduce #ward to account for the limited success. The

" Egert and Trakinski's reasdpia fee is based on the actual rate billed ($285) by the number of hours requested
(283.15). The reasonable fee for Shearman & Sterlirig)\lwhs calculated by multiplying the reduced rate for Mr.
Haikki ($400) by the hours he specifically claimed)(3vhile Mr. Lewis’ fee was similarly reduced ($250
multiplied by 59.5 hours). Finally, the 15% reduction in fees that Plaintiff applied was reconfigured into both
figures. The other fee amounts remain the samegassted, with the 15% reduction applied by Plaintiff still
included.
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court necessarily has discretiommaking this equitable judgmentld. (quotingHensley 461
U.S. at 437).

Although Plaintiff contends it had only “oneagin,” a violation of the CWA, and that it
prevailed, this is not entirelyorrect. The plaintiff sought lief based on violations of two
discrete SPDES permits, and for particular discrete violations of each permit, including both
discharge and reporting and rec&egping violations. The fact diie matter is that a significant
portion of the claimed violations were deemed nthat to the DEC conseatder. “[A] district
judge's authority to reduce the fee awardedpoesailing plaintiff below the lodestar by reason
of the plaintiff's ‘partial or limited success’ is nasstricted either to cases of multiple discrete
theories or to cases in which the pldingron only a nominal or technical victoryKassim v.

City of Schenectady15 F.3d 246, 256 (2d Cir. 200Sge also Barfield537 F.3d at 152
(“assessment of the ‘degreesafccess’ achieved in a case is limoited to inquiring whether a
plaintiff prevailed on indiidual claims”). Rather, “the quantignd quality of rkef obtained, as
compared to what the plaintiff sought to achievexadenced in her comptd, are key factors in
determining the degree of success achiev&aifield, 537 F.3d at 15%ee also McDowe57 F.
Supp. 2d at 469. While it is clear that Plaindiifl not entirely succeethe issues in which
Plaintiff prevailed on, reportingnd recordkeeping violatiorts the Slaughterhouse SPDES
Permit, are thoroughly intertwined with the oth@lations that were mooted. When claims
“involve a common core of factsir are “based on related leghkories ... making it difficult to
divide the hours expended owrlaim-by-claim basis, the Cowhould focus on the significance
of the overall relief obtained by the plaintiff ialation to the hours reasably expended on the
litigation.” Fox, 129 S.Ct. at 670 (quotirtdensley461 U.S. at 435). HSUS attempted to
segregate out fees associated with the miotdtions, but with only limited success.

Based on the “significance tfe overall relief obtainédn relation to the hours
expended, a further reductionifsfact necessary. While HSUSaintains that the result was
“excellent,”see Fox129 F. Supp. 2d at 673 (where pldirifnas obtained excellent result” the
fee award should not be reduced further), | beligne success compared to what was initially
sought was at best “partial or limitedSee Hensleyl61 U.S. at 436. Indaition to declaratory
and injunctive relief, Plaintiff sought a massiamount of civil penalties, based on major
discharge violations of both sets of permits. dntcast to what was originally sought, this Court
sustained only the reporting andoedkeeping violations of one peit while all of the discharge
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violations were deemed moot, and it resultedadrcivil penalties levied against Defenda6i.
McDow, 657 F. Supp. 2d at 470 (“it is difficult to cdade that plaintiffachieved anything close
to what was sought”). As sudhjs Court finds that a furtheeduction of 25% is warranted,
which is generally in accord with other casédtere a plaintiff has had partial succeSee, e.g.,
McDow, 657 F. Supp. 2d at 470 (12% reductidtdrdaway 2010 WL 1541191 at *5 (25%
reduction);see also Adorn@®G85 F. Supp. 2d at 5180% reduction). This reduces the fee award
to $444,135.13. HSUS receives a little less #@#b of the amount it claims was actually
expended, and 68% of the amount it requestediafted voluntary redutions. Given the fact
that it prevailed based amolations of one out of two permjtghis seems reasonable and fair.
HVFG argues that virtually all of the feesaxcessive, but it shaube noted that the
onus for this relatively expensiligation falls equally, if not guarely, on Defendant itself. As
noted in the summary judgment Opinion &J@r, many of the repting and recordkeeping
violations were relatively obviousn their face; the plain language of the permit was sufficient in
a number of cases to alert HVFG that they viengolation of the CWA. Defendants, however,
insisted to the very end thilitese did not even qualify as GWiolations, despite regulations,

case law, and the permit itself stating the contrary.

C. Costs & Expenses
Fee awards also include “those reasonabteof-pocket expenseascurred by attorneys

and ordinarily charged to their clientsFox, 129 F. Supp. 2d at 675 (quotibgBlanc-Sternberg
v. Fletcher,143 F.3d 748, 763 (2d Cir. 1998)). HgrSUS initially claimed $137,735.77 in
costs and expenses, and slightly reducedathount to $131,141.15 upon the Court’s request for
further itemizatiorf. Generally speaking, the costs axpenses are itemized and appear
reasonable. Given the lengthdatechnical requirements of thegit, the amount expended does
not appear unreasonable. Only one expértess was hired, andshiees account for around
10% of the overall costs for the litigation, whicmist unreasonable givenetimature of the suit.
Compare Adornp685 F. Supp. 2d at 518 (40% of litigaticosts spent onsingle expert is
money “not well spent”). HVFG challenges theenses primarily on the basis of the degree of
success obtained. For the reasstased above, a reduction of 2%86 Plaintiff’'s partial success

is likewise appropriatéor the costs soughtSee Fox129 F. Supp. 2d at 672 (awarding no costs

8 This figure includes both expenses and expert witness fees.
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for certain claims due to lack of success). This brings the costs that awarded to Plaintiff to
$98,355.86.

III. CONCLUSION
For the reasons described above, Plaintiff is a prevailing party for purposes of attorney’s

fees and costs. The reasonable fees and costs, based on appropriate reductions, amount to
$542,490.99.

SO ORD D

August 2010 '

New York, New York (Y\
AY

Hon. Harold Baer, Jr.
U.S.D.J.
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