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LEWISA. KAPLAN, District Judge.

On February 10, 2011, the Court of Appeaaisianded this case to this Court for a
determination whether there was personal jurisdiction over defendant Pactrans Air & Sea, Inc.
(“Pactrans”) sufficient to support an arbitration award obtained against it by China National
Chartering Corp. (“CNCC"}. Following jurisdictional discovergnd additional briefing, the Court

now concludes that it lacks personal jurisdiction over Pactrans.

Facts

This action has followed a long and circuitous path.

The Original Transaction

In 2006, Devon International Trading (“Devon”) retained Pactrans as a freight
forwarder to ship a cargo of gypsum wallboard from China to Pensacola, FloAdting as
Devon’s agent, Pactrans in turn chartered the MiNk® RALLY from CNCC to carry the cargo.
Under the terms of the charterfa Devon was obliged to make all payments for charter hire and
other costs and expenses relating to the shipment, including demurrage, while Pactrans was

responsible for loading, stowing, and securing the cargo on board the*vessel.

See China Nat'l Chartering Corp. v. Pactrans Air & Sea,,ld4¢1 F. App’x 370, 372 (2d
Cir. 2011) (summary order).

Dl 48, at 2.
Id.

Id.
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The cargo was loaded in Qingdao, China, in April 20Qfon arrival in Pensacola
in June 2006, “an inspection determined that nmi¢he cargo had been damaged and/or destroyed
during transport? The unloading of the cargo and the departure of the vessel were delayed several

days as the parties sought to identify, sort, and release the sound portion of tHe cargo.

Florida Litigation

Much litigation ensued. Shortly after thessel’'s arrival in Pensacola, Devon sued
the M/V SANKO RALLY , in rem and Pactrang personamin the Northern District of Florida for
damage to the cardoPactrans counterclaimed for indemnity and contribution in the event it were
found liable? It filed also a separatetamn against CNCC and Devon seekiimger alia, the same

relief as that requested by its countercl&im.

New York Litigation

Finally, in November 2006, CNCC filed thastion and sought process of maritime

SeeCompl. 11 6-8Devon Int'l Trading Inc. v. M/V Sanko RallyNo. 06 Civ. 285 (N.D.
Fla. filed June 29, 2006) (DI 1).

SeeAnswer, at 12-13)evon Int'l Trading Inc. v. M/V Sanko RalNjo.06 Civ. 285 (N.D.
Fla. filed Nov. 6, 2006) (DI 22).

10

SeeCompl., at 11-13Pactrans Air & Sea Inc. v. China Nat'l Chartering Carplo. 06
Civ. 369 (N.D. Fla. filed Aug. 29, 2006) (DI 1).
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attachment (“PMAG”) pursuant to Rule B of the Supplemental Rules for Admiralty or Maritime
Claims of the Federal Rules of Civil ProcedtiréThe complaint alleged that in April 2006, the
parties had entered into a charter for the carmdgertain cargoes, but that “during the course of
the charter party contract” disputes had arisen regarding the defendant Pactrans’s “failure to pay
demurrage due and owing” to CNCC under the charter Fa®NCC sought recovery in excess
of $775,000—losses due to the alleged breach totaling $543,814.74, interest in the amount of
$106,486.14, and estimated attorneys’ fees and arbitration costs of $12580the time the
complaint was filed, the dispute was to be submitiedbitration pursuant to the parties’ contréct.

On November 13, 2006, this Court isswed order pursuant to Rule B of the
Admiralty Rules directing that PMAG issue agaaltangible and intangible property of Pactrans
in an amount up tand ircluding $775,300.88. After Pactrans filed an answeand a verified
third-party complairit against Devon, the Court issuadother order, on December 21, 2006,

directing the issuance of PMAG against Devon in an amount up to and including $775'300.88.

1 SeeDI 1.
12
Id., 1 6-7.
13
DI 1, 918, 12.
14
Id., 19;seeDl 48, at 3;seeDI 72, 11 10-12.
15
SeeDlI 3.
16
DI 7.
17
DI 8.
18

SeeDI 10. Pactrans amended its third-party complaint in April 2088eDI 15.
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The case was referred to a magistrate judge, who issued a Report and
Recommendation in October 2008 on Devon’s motion to vacate the Rule B attacKmEmés.
Court adopted the magistrate’s Report and Recommendation in a December 16, 2008 order, granting
Devon’s motion to vacate the PMAG on the basis that Devon had established “that it [is] subject to
in personamurisdiction in another jurisdiction convenient to Pactrans,” referring to the Florida
lawsuit®® As a practical matter, Devon’s participation in this matter in this Court then came to a

close, although it remained—and still remains—a party.

The Arbitration

In the meantime, CNCC pursued arbitatin China, which resulted in March 2009
in an award in its favor and against Pactiartke amount of $770,237.08 plus attorneys’ fees and
costs in the amount of $6,832.83n July 2009, CNCC petitioned this Court to confirm the award.
The motion was fully submitted on September 15, 2800.

One month later, the Second Circuit deci&ipping Corp. ofridia Ltd. v. Jaldhi

Overseas Pte Ltd® which overruledVinter Storm Shipping, Ltd. v. TPIwhich in turn had held

19

SeeDl 45 (Report and Recommendatiob);31 (Devon’s motion to vacate).
20

DI 48, at 7 (alteration in originp(internal quotation marks omitted).
21

DI 72, 1 27;seeDl 71, at 1.
22

SeeDI 73; DI 77; DI 82.
23

585 F.3d 58 (2d Cir. 2009%9ert. denied— U.S. —, 130 S. Ct. 1896 (2010).
24

310 F.3d 263 (2d Cir. 200ert. denied539 U.S. 927 (2003).



6

that electronic fund transfers, or “EFTs,” pessed at intermediary banks in New York were

attachable property under Supplemental Rufé BinderJaldhi, however, such EFTs no longer

could be attached under the maritime réfes.

25

26

Id. at 278.

A brief history of the development of the law in this area is in order here.

Rule B of the Admiralty Rules provides foretlattachment pursuant to federal process of
“the defendant’s tangible ortengible personal property.”’eB.R.Civ.P.SupP.R.B(1)(a).

This centuries-old practice “is an inherentgmnent of the admiralty jurisdiction given to
the federal courts under Article Il of the Constitution&qua Stoli Shipping Ltd. v.
Gardner Smith Pty Ltd460 F.3d 434, 437 (2d Cir. 200@progated on other grounds by
Jaldhi, 585 F.3d 58. The purposes of the attachmpewter historically have been to gain
jurisdiction over absent fendants and to ensure satisfaction of judgmegtsift & Co.
Packers v. Compania Colombiana Del Caribe, S389 U.S. 684, 693 (1950). To begin
the attachment process, “a plaintiff must &leerified complaint praying for an attachment
and an affidavit stating that, to the bekthe plaintiff's knowledge, the defendant cannot
be found within the judicial district.Aqua Stoli 460 F.3d at 43&eeFeD. R.Civ. P.SUPP.

R. B(1)(a)—(b). If the plaintiff satisfiehidse requirements, the court must enter an order
of attachment to be served on any persom®ssession of the defendant's property within
the district. ED.R.Civ.P.SuPr.R. B(1)(b). The property to lmtached need not have any
connection to claim sued upoeeFeD. R.Civ. P.SupPr. R. B(1)(a). The plaintiff must
provide notice to the defendant befardefault judgment may be enteredpMRR.Civ. P.
SUPP. R. B(2). Finally, once the court attaclibe property, the defendant may appear in
the district court to contest the attachmamd force the plaintiff "to show why the arrest
or attachment should not be vacated or otbkef granted consistent with these rules."
FED. R.Civ. P.SuPP. R. E(4)(f).

In Winter Stormthe Second Circuit confronted fiie first time whether EFTs constituted
property of a defendant subject to maritiattachment under the Admiralty Rules. 310
F.3d at 274. In that case, the plaintiff giel breach of contraahd simultaneously sought
an order of attachment agat the defendant’'s assetll. at 265-66. The district court
granted arex parteorder of attachment, and the pitiif served process of maritime
attachment on the Bank of New York (“BONYgs a potential garnishee, six days later.
Id. at 266. As a result of the attachmemtesy BONY placed a staprder on funds related

to the defendant that passed through BOMIY.Pursuant to an entirely unrelated contract,
the defendant directed funds to be paidlatlars from a Thai bank to a Scottish bank,
requiring clearing through BONYld. BONY then withheld the amount attached by the
court's order from the EFT and placed iirsuspense account, and the plaintiff served
BONY with a subsequent attatlent order the next dayd. The district court, on a Rule
E(4) application from the defendant, vacatedatiachment order, determining thatthe EFT
funds passing through intermediary bank BONY were not “property” for the purposes of
maritime attachmentd. The district court concludeddhno federal law was on point, and



that New York law forbade courts froriaching funds in an intermediary ban#. at 267.

The Second Circuit reversed, looking to ttvead language of Rule B and past cases
involving the seizure of drug-money transfersitdd that “EFT funds in the hands of an
intermediary bank may be attachedguant to Admiralty Rule B(1)(a).1d. at 278.

That holding, though, led taunforeseen consequencesitluding a bevy of attachment
orders served daily on New York banks and a sharp rise in maritime attachment cases,
which eventually constituted one tthiof the docket of the S.D.N.Yaldhi, 585 F.3d at 62.

It “introduced uncertainty intthe international funds trafer process” and “undermined

the efficiency of New York's intemtional funds transfer businesgd. (internal quotation

marks omitted). Observing “a trend towdirditing maritime attachments of EFTs in our
Circuit,” the Second Circuit sought Jaldhito “definitively untangle the doctrinal knot
created by Winter Storm and its progenyd. at 64.

The litigation inJaldhisprung from a deadly crane acgitlen board a vessel transporting
iron ore from India to Chinald. The accident rendered the vessel inoperable for several
months as safety inspections weomducted and repairs were mattke.at 64—65. Several
weeks after the vessel came back “on hireg"glaintiff issued an invoice to the defendant
for an unpaid balance under the parties' contidcat 65. Pursuant to Rule B, the district
court entered aex parteorder of attachment, and the piif subsequently attached EFTs
totaling nearly $5 million. Id. The majority of the EFTs had the defendant as the
beneficiary, rather than theiginator, of the transfersld. On a Rule E(4) motion, the
district court vacated the attachment ordeaslied to EFTs in which the defendant was
the beneficiary.ld.

The Second Circuit upheld the order vacating the attachment, ovaiiriezt Stormand
held that “EFTs are not the property of eittiee originator or the beneficiary” and thus
cannot be the defendanpsoperty subject to attachment under RulddB.at 71. Finding
Winter Storns “reasons unpersuasive and itensequences untenable,” the court
distinguished the principal drugemey-forfeiture case relied upon Winter Stormas
requiring only funds traceable to illegal adivand not ownership in any sendd. at 69.
The court concluded that the praets that evolved in the wake Winter Stormwere
divorced from the traditional purposesroéritime attachment, including that “maritime
plaintiffs now seek writs of attachment puant to Rule B long before the defendant’s
property enters the relevaulistrict, often based solely on the speculative hope or
expectation that the defendant will engageediollar-denominated transaction that involves
an EFT during the period the attachment order is in effelct.”at 70. The court then
looked to state law, and likewise found thaefinitively, EFTs in the possession of an
intermediary bank could not be considereodalefendant’s propgrtinder New York law.

Id. at 70-71. Therefore, “because thenedgyoverning federal law on the issue and New
York law clearly prohibits attachment BFTs,” the court “conclude[d] that EFTs being
processed by an intermediary bank in New Yaménot subject to Rule B attachmerid”

at 71.

Several months later, the Second Girdeld that “the rule announced idaldhi has
retroactive effect to all cases open on direct reviedaivknet, Ltd. v. Overseas Shipping



The property attached by CNCC at the outset of this action was?EFNst

surprisingly, just three days aftildhiwas published, Pactrans moved to vacate the attachment on

the basis that the pdldhilaw in this Circuit no longer controlleéfl. Days later, the Court issued

an order to show cause “why the process of maritime attachment previously issued should not be

vacated or modified and the action dismissed in lightiaftihi®®

The ensuing month was a busy one. On November 13, 2009, the Court granted

CNCC’s motion to confirm the Chinese arbitration awdrdudgment was entered on November

163" Days later, on November 19, Pactrans moved this Court for reconsideration, vacatur of the

order confirming the arbitration award, and dissail of the action, arguing that the Court lacked

27

28

29

30

31

Agencies590 F.3d 87, 91 (2009).

SeeDI 1, 1 13 (“The Defendant cannot be founithim this Districtwithin the meaning of
Rule B of the Supplemental Rules for @Gémt Admiralty and Maritime Claims of the
Federal Rules of Civil Procedure, but, upon infation and belief, Defendant has, or will
have during the pendency of this action, assetisin this District and subject to the
jurisdiction of this Court, held in the hds of garnishees indling” various New York
banks “which are believed damd owing to the Defendant.”).

SeeDI 86, at 1 (“The Ex Parte Order for Rass of Maritime Attachment against Pactrans,

who cannot be found in this 8irict, was entered for the sole reason that Pactrans might
have electronic fund transfers through this ist All funds attached against Pactrans
based on such ex parte order were all in fact electronic fund transfers. Since such funds are
no longer subject to attachmemider Rule B, it is respectfully submitted the Ex Parte Order

for Process of Maritime Attachment should/ieated, all funds attached should be released
forthwith to Pactrans.”).

DI 87, at 1.

SeeDI 89, at 5. The Court denied @C’s request for attorneys’ feeSee id.

SeeDl 90.
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jurisdiction over Pactrans in light d&ldhi*? On November 23, the Court—acting on its order to
show caus&—vacated the attachment in lightlafidhiand the Second Circuit's subsequent holding
in Hawknet, Ltd. v. Overseas Shipping AgeritidstJaldhi was retroactivé’

At that point, Pactrans’ motion for recaasration and vacatur of the confirmation
of the arbitral award remained pending in thsu@. Pactrans nevertheless appealed the order
confirming the Chinese arbitration award and soagitay, making the same substantive arguments
to the Circuit that it had madetinis Court in moving to reconsid&r A single judge of the Second
Circuit stayed the confirmation order pending diotopanel’s consideration of Pactrans’s request
for a stay of that ruling pending appéalWith both a motion for reconsideration of the Court’s
confirmation order pending before this Court an@djppeal from the same order pending before the

Second Circuit, a judge of the Second Circuit held a telephonic conference on Decé&mhsr 3.

32

SeeDl 91, at 1; DI 156, at 3 (Because iteleved the order confirming the foreign
arbitration award” was “premature, seeing there were motions submitted on the ability of
the Court to hear the action afgaldhi, Pactrans accordingly moved to reargue Plaintiff's
motion to recognize, confirm andferce the foreign arbitration.”).

33

DI 87.
34

590 F.3d 87 (2009).
35

Id. at 91.
36

SeeDI 101.
37

SeeDI 103.
38

SeeDI 159 Exh. D (transcript of telephonerderence). For further discussion of the
telephone conferenc see infri text accompanying notes 113 and 114.
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a result of the conference, Pactrans withdrew its motion for reconsideration on Decéinber 7.

The activity did not stop there, howeve®n December 10, CNCC requested this
Court to rule as to its personal jurisdiction olRactrans based on the various filings going to that
questior® The Court responded with a two-page ortiieclin[ing] the invitation to act in this
context.” It explained that, while theoGrt had vacated the PMAG in accordance Wéhihi and
Hawknet it had “declined to pass onetlyuestion of personal juristion” more broadly because
Pactrans had not yet had the opportunity to binefjuestion whatever “reasons independent of the
Rule B attachment” might afford the Court personal jurisdiction ov&r ilhe Court thus
“decline[d] plaintiff's request that [it] decide the issue in a vacutfm.”

Finally, on January 19, 2011, the Secondc@t issued a summary order on
Pactrans’s appedl. It concluded that “[i]n light of . .JaldhiandHawknet . . . the district court’s
maritime attachment could not have pa®d personal jursidiction over Pactraffsit specifically
declined to rule on whether the confirmation order could stand on another jurisdictional basis,
including waiver of any objection to persopaisdiction, although the panel statedliota that it

considered it “unlikely” that CNCC could establish personal jurisdiction absent the Rule B

39

SeeDI 104.
40

SeeDI 105.
41

DI 106, at 2.
42

Id.
43

See China Nat/l411 F. App’x 370.
44

Id. at 372.



11

attachment® It said also that “CNCC should haae opportunity, in the changed legal landscape,
to assert that the district court has a basis for personal jurisdiction over Pattrirthérefore
remanded the case to this Cofat “determin[ation of] whether it [had] decided the personal
jurisdiction issue before it entered judgment, amobif [for] ent[ry of] an order to show cause why
it should not dismiss the compiafor lack of jurisdiction.*” The Circuit further called this Court’s
refusal to decide the personal jurisdiction issue during the pendancy of the Second Circuit appeal
“appropriate, especially as [this Court] may haaked jurisdiction over the case at that time, given
that there were no pending post-judgment motions and a timely notice of appeal had been filed,
divesting the district court of jurisdictiod®’

Upon remand, the Court permitted CNCC to take jurisdictional discovery in aid of

the Court’s resolution of the Circuit’s instructions, and permitted further bri&fing.

Discussion
Waiver or Forfeiture

“Personal jurisdiction, unlike subject-matter jurisdiction, can . . . be purposely waived

45
Id. at 373 (internal quotation marks omitted).
46
Id.
47
Id.
48
Id. at 3 n*.
49

SeeDI 113, at 1see alsdl 134; DI 153; DI 156; DI 159.
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or inadvertently forfeited® In determining whether such waiver or forfeiture of a defendant’s

personal jurisdiction objection has occurred, a court must “consider all of the relevant

circumstances>* Most crucially, the Federal Rules dictttat “a party forfeits its defense of lack

of personal jurisdiction by failing timely to raise the defense in its initial responsive ple&ding.”

Moreover, “a variety of legal arrangemenit$inay . . . estop[ a defendant] from raising the isstie,”

as where “the actions of the defendant during the litigation amount to a legal submission to the

jurisdiction of the court, whether voluntary or not.

Here, the CNCC’s waiver argument involeierent aspects of Pactrans’s conduct

50

51

52

53

54

City of N.Y. v. Mickalis Pawn Shop, LL645 F.3d 114, 133 (2d Cir. 201&gcordIns.
Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guid® U.S. 694, 703 (1982)
(“Because the requirement of personal jurisdittiepresents first of all an individual right,
it can, like other such rights, be waivedPgffman v. Blaski363 U.S. 335, 343 (1960).

Though the two terms are often used intercharnggedtjhe term ‘waiver’ is best reserved
for a litigant’s intentional relinquishment aknown right,” but “[w]here a litigant’s action
or inaction is deemed to incur the consequerfidess of a right, or, as here, a defense, the
term ‘forfeiture’ is more appropriate Hamilton v. Atlas Turner, Inc197 F.3d 58, 61 (2d
Cir. 1999),cert. denied530 U.S. 1244 (2000).

Mattel, Inc. v. Barbie-Club.con310 F.3d 293, 307 (2d Cir. 200@8)ternal quotation marks
omitted).

Mickalis Pawn 645 F.3d at 134 (citinge®. R. Civ. P.12(h));accord JP Morgan Chase
Bank, N.A. v. Law Office of Robert Jay Gumenick, PGumenick), No. 08 Civ. 2154,
2011 WL 1796298, at *2 (S.D.N.Y. Apr. 22, 2014¢e2 DANIEL R.COQUILLETTE ET AL.,
MOORE s FEDERAL PRACTICE § 12.31[3] (3d ed. 2011) (“A dendant must object to the
court’'s exercise of personal jurisdiction in the first Rule 12 amotir in the responsive
pleading or be deemed to hawaived the issue . . ..").

Burger King Corp. v. Rudzewic£71 U.S. 462, 472 n.14 (1985) (quoting. Corp. of Ir,
456 U.S. at 703).

Ins. Corp. of Ir, 456 U.S. at 704.
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in this litigation that, CNCC contends, individuadly collectively waived or forfeited Pactrans’s

objections to personal jurisdiction.

A. Pactrans’s Filing of Third-Party Complaint Against Devon

CNCC first argues that Pactrans’s filing of its third-party complaint against Devon
in this action “establish[ed] New York as the forum for its own separate litigation” and that
Pactrans’s request for “affirmative relief within this action . . . waiv[ed] any personal jurisdiction
defense to this actior?” It suggests that Pactrans shobile made a special, or “restricted,”
appearance to contest jurisdiction pursuant to Admiralty Rule E(8) in order to have preserved its
objection to personal jurisdictioh. Pactrans responds thathis “continuously maintained its
position” vis-a-vis personal jurisdiction “since theéption of the case” and that a finding of waiver
or forfeiture would be improper heteé.

The Second Circuit has remarked thatei@al law on the issue of “whether the

assertion of a counterclaithin the answer [to a complaint] subjects [the defendant] to in personam

55

DI 134, at 3—4.

56

Sedd., at 16.

57

DI 156, at 2.

58

Alhough nearly all of the case law on this isdiseusses the filing of counterclaims, rather
than—as here—a third-party complaint, Big] reasoning advanced is equally appropriate
in either situation.”Bayou Steel Corp. v. M/V Amstelvoo809 F.2d 1147, 1149 n.4 (5th
Cir.),reh’g en banc denie®15 F.2d 700 (1987xccordToshiba Int'l Corp. v. Fritz993

F. Supp. 571, 573 (S.D. Tex. 1998).
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jurisdiction” is in “disarray®® and, to date, has not decided the ques$figks a court in this District
has noted, it is an issue with “a rich and conflicted past.”

Before the adoption of the Federal Rules of Civil Procedure, “a defendant who
combined a counterclaim with an objection to service of process waived the jurisdictional
objection’? because it “affirmativelyaight the aid of the courf> Under that view, a defendant
had to challenge jurisdiction through a “special appearance” in order to object to personal
jurisdiction while preserving the right to file a counterclafnif the jurisdictional objection failed,

the defendant could file the counterclaim as jpdirits “general appearance;” if the objection

59

Cargill, Inc. v. Sabindrading & Shipping Cq.756 F.2d 224, 229 (2d Cir. 198axcord
SEC v. Ros$04 F.3d 1130, 1149 (9th Cir. 2007) (&tules governing consent [to, and
waiver of objections to, personal jurisdicti@arf not as immutable as they may appear.”).

60

SedWafios Mach. Corp. \WWucoil Indus., Ltd.No. 03 Civ. 9865, 2004 WL 1627168, at *1
(S.D.N.Y. July 21, 2004).

61

In re Arbitration Between InterCarbon Berrtd. & Caltex Trading & Transp. Corpl46
F.R.D. 64, 68 (S.D.N.Y. 1993).

62

Id. (citing Merchs. Heat & Light Co. v. J.B. Clow & Sorz94 U.S. 286, 289 (1907pee
Adam v. SaengeB03 U.S. 59, 67—68 (1938terchs. Heat & Light C9.204 U.S. at 289
(“[B]y setting up its counterclaim the defend&eicame a plaintiff in its turn, invoked the
jurisdiction of the court in the sametian, and, by invoking, submitted to it. Bayou Steel
Corp., 809 F.2d at 1148.

63

Wafios 2004 WL 1627168, at'l (citing Beaunit Mills, Inc. v. Industrias Renidas F.
Matarazzg 23 F.R.D. 654, 656-57 (S.D.N.Y. 1959)).

64

InterCarbon Berm.146 F.R.D. at 6&ee Davis v. Cleveland, Cincinnati, Chi., & St. Louis
Ry. Co, 217 U.S. 157, 174 (1910) (“A court, Wiut personal service, can acquire no
jurisdiction over the person, and when it atté&srp assert jurisdiction over property, it
should be open to the defendant to speciglbear to contest its control over such property;
in other words, to contest the ground of its jurisdiction.”).
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succeeded, the defendant could then file its claim as a separatéaction.

The adoption in 1938 of the Federal Rules of Civil Procedure “abolished the technical
distinction between general and special appearances,” converting the “principal method for attacking
the court’s jurisdiction over the personafiefendant [into] a Rule 12(b)(2) motid#i.”In other
words, as the Third Circuit so colorfully puthibre than six decades ago, a defendant “is no longer
required at the door of the federal courthousgettme that ancient abracadabra of the @svbhene
essein order by its magic power to enable himselfemain outside even while he steps witiiin.”

Since then, courts have diverged about the effieccounterclaim or otneequests for affirmative
relief by a defendant who simultaneously objects to the court’s personal juriséficfidhile courts
for some time continued to find waivers pérsonal jurisdiction objections based on the

interposition of counterclaims, “the trend in moeeent cases is to hold that no Rule 12(b) defense

65

InterCarbon Berm.146 F.R.D. at 68—69. “The terigeneral appearae’ historically
applied to the defendant’s sulssion of pleadings or motionisot limited to jurisdictional
guestions, regardless of whether the defendathe defendant’'s attorney is physically
present in court.” 16 @QUILLETTE, MOORE S FEDERAL PRACTICE § 108.53[2].

66

2 COQUILLETTE, MOORE S FEDERAL PRACTICE § 12.21[2];accordGrammenos v. Lemps
457 F.2d 1067, 1070 (2d Cir. 1972) (“The needilma special appearance in order to
object to jurisdiction or venue has vanishe¥l party can file a general appearance and
object to personal jurisdiction menue at any time before the answer is filed or in the
answer.”).

67

Orange Theatre Corp. v. Rherstz Amusement Corf39 F.2d 871, 874 (3d Cirdert.
denied 322 U.S. 740 (1944).

68

SeeM & D Info. Sys., Inc. v. Tower Grp., IndNo. 05 Civ. 552, 2006 WL 752880, at *5
(S.D.N.Y. Mar. 21, 2006) (“[T]here is considelaljuestion as to whether the jurisdictional
waiver rule ofMerchants Heasurvived the enactmeanf the Federal Rules.”).
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is waived by the assertion of a counterclaim, whether permissive or compifsory.”

The reasoning expressed in such cases is quite persuasive. In the absence of a
controlling ruling in our Circuit, this Courpplies that “better reasoned and prevailing viéWThe
oft-cited Third Circuit opinion ifNeifeld v. Steinbefg makes clear that the text, structure, and
policy of Rule 12(b) compel this conclusion. As Nhfeldcourt explained, while “nothing in the
language of Rule 12(b) . . . specifically shields tiefenses of lack of personal jurisdiction and
improper venue from waiver when these defersegoined with a counterclaim . . . , the Rule
implicitly authorizes a defendant to join theséetises with a counterclaim without waiving these
defenses” by “provid[ing] a defendant with theiop of raising jurisdictional defenses by motion
or by answer.” The conclusion that a defendant, by raising a jurisdictional objection in the same
pleading in which it makes a demand for affirmative relief, waives its jurisdictional objections

“would in effect . . . engrdit a judicial exception” onto the Rule by requiring jurisdictional

69

5C CHARLESALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE CivIL 3D § 1397

(3d ed. 2005)ee Procter & Gamble Cellute Co. v. Viskoza-Loznica3 F. Supp. 2d 644,
662 (W.D. Tenn. 1998) (“[T]he majority [of fedd courts] now holds [that] the filing of

a cross-claim or third-party claim in thensa pleading in which the defendant asserts a
defense of lack of personal jurisdiction dowt waive the jurisdictional defensesge also
Bayou Steel Corp809 F.2d at 1149 & nollecting casesM & D Info. Sys.2006 WL
752880, at *6 (sameln re Med-Atl. Petroleum Corp233 B.R. 644, 652 (Bankr. S.D.N.Y.
1999) (same).

70

Bayou Steel Corp809 F.2d at 1149 (footnote omitted).

71

438 F.2d 423 (3d Cir. 1971).

72

Id. at 428 (emphasis added).
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objections in such cases to be made by motion @nl#s a result, the purpose behind Rule
12(b)—"“to avoid the delay occasioned by successiwgons and pleadings and to reverse the prior
practice of asserting jurisdictional defenbgspecial appearance”—would be undermiftetihat
“situation was clearly not intended to occur under the Rufes.”

Rather, the better view is that claims &firmative relief filed contemporaneously
with objections to personal jurisdiction in @pensive pleading should “be treated as conditional,
[their] assertion being hypothecated upon an adverse ruling on the defendant’s jurisdictional
defenses’ That view seems particularly appropriateere, as here, the defendant’s request for
affirmative relief is a third-party complaint fevhat amounts to indemnity with respect to the

plaintiff's claims!” Pactrans included its jurisdictional ebfion in its answer—its first responsive

73

Id.; see5C WRIGHT, FEDERAL PRACTICE AND PROCEDURES 1397 (“The conclusion that
objections based on venue, perdguasdiction, or servicef process are waived when
combined in the answevith a counterclaim has the etft of compelling a defendant with
a counterclaim to raise these defensepreyanswer motion or risk losing them.”).

74

Id. at 429;accordGates Learjet Corp. v. Jensef3 F.2d 1325, 1330 n.1 (9th Cir. 1984)
(“If we were to find a waiver when a defemdéiles a permissive counterclaim in the same
pleading in which he asseijtgisdictional defenses, thmirposes behind Rule 12(b)—to
avoid the delay caused by successive motionplaadings and to reverse the prior practice
of asserting jurisdictional defenses byésfal appearances’—would be thwartedc8rt.
denied 471 U.S. 1066 (1985).

75

Lomanco, Inc. v. Mo. Pac. R.R. Cb666 F. Supp. 846, 851 (E.D. Ark. 1983).

76

Neifeld 438 F.2d at 431 n.1Wafios 2004 WL 1627168, at *Dlin Corp. v. Fisons PLC
47 F. Supp. 2d 151, 154 (D. Mass. 19%@)cord5C WRIGHT, FEDERAL PRACTICE AND
PROCEDURES 1397.

77

Cf. Dr. Performance of Minn., Inc. v. Dr. Performance Mgmt., L.LX&b. , 2002 WL
31628440, at *4 (D. Minn. Nov. 12, 2002) (“[T]dkparty claims for indemnification based
on the same transaction or series @fusrences do not effectuate a waiverl.manco
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pleading in this litigation—and that is what the Ridquires in order to preserve that objection in
the litigation—nothing more. The fact that Pactramfhe same pleading, sought to state its claim
for indemnity against a third party in the evéniltimately faced liability should not lead to the
conclusion that its jurisdictional objection wasiveal. CNCC'’s waiver/forfeiture argument based

on Pactrans’s filing of a third-party complaint therefore fails.

B. Pactrans’s Suit in this Court Against N.Y. M.A.G.I.C.

CNCC'’s alternative arguments related actPans’s alleged waiver of its personal
jurisdiction objection also are unavailing.

Following the commencement of this acti®actrans brought a separate lawsuit in
this Court against its liability underwriter, Neviork Marine and General Insurance Co. (“N.Y.
M.A.G.I.C."), in which it sought a declaratory judgméht. CNCC asserts that Pactrans’s
“voluntar[y] commenc[ement]” of that lawsuit sidzgient to the initiation of this suit waived its
personal jurisdiction objection in this actiGnBut while there is some authority for the proposition

that “personal jurisdiction exists where a defaridadependently seeks affirmative relief in a

566 F. Supp. at 851 (“It is the finding of th@ourt that if, in the instant case, [the
defendants] were held to have waived theisplictional objections byirtue of their filing

a cross-claim for indemnity against [theipb-defendant], such would amount to a
requirement that these defendants makepacisl appearance’ wherein they would be
required to raise their objeotis to jurisdiction before awering on the merits. This
situation clearly was not intendi¢o occur under the Rules.”).

78

SeePactrans Air & Sea Inc. v. M. Marine & Gen. Ins. CoNo. 07 Civ. 14441, 2009 WL
3053810 (S.D.N.Y. Sept. 22, 2009) (grantsugnmary judgment to the defendant).

79

DI 134, at 7.
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separate action before the same court concerning the same transaction or ocirteace,”

authority is not persuasive in this context.

As the First Circuit explained ibow Chemical Co. v. Calderpthe two cases that

support the notion of such an affirmative relief rule do not support CNCC’s argument here.

“Interpole and Embotelladorarest primarily on the conclusion that there is nothing unfair, or

violative of due process, about requiring a paréy thas affirmatively sought the aid of our courts

with regard to a particular transaction to submjatesdiction in the same forum as a defendant with

regard to the same transaction with the same p#Hrtyrhportantly, both cases “invokel[] the

language pertinent to” the “minimum contacts” analysis required by constitutional due focess.

80

81

82

Dow Chem. Co. v. Calderpd22 F.3d 827, 834 (9th Cir. 2005) (emphasis removed)
(discussindgsen. Contracting & Tradingo. v. Interpole, In¢940 F.2d 20 (1st Cir. 1991),
andInt’l Transactions Ltd. v. Embotealiora Agral Regionmontana S.A. de C277 F.
Supp. 2d 654 (N.D. Tex. 2002)).

Notably, CNCC did not cite eith@f the two cases discusseddow Chemical Coin its
briefing to the Court. Its assertions on this score are entirely unsupported by citations of
authority.

Id. at 835.

Id.; see Interpolg940 F.2d at 24 (“Upholding the forurourt’s assumption of jurisdiction
over [the defendant] in Suit No. 1 seems albpnice to exact for allowing [the defendant]
purposefully to avail itself athe benefits of a New Hampséaiforum as a plaintiff in Suit
No. 2."); Embotelladora Agral277 F. Supp. 2d at 666—69 (hrzing a defendant’s filing

of suits in the same forum, as a plaintifiider a “minimum contacts” analysis of personal
jurisdiction);see also Burger Kingt71 U.S. at 472 (“Where a forum seeks to assert specific
jurisdiction over an out-of-ate defendant who has not consented to suit there, [due
process]. .. is satisfied if the defendant'hagposefully directed’ Hs activities at residents

of the forum, and the litigation results from gkl injuries that ‘arise out of or relate to’
those activities.” (footnote and citation omitted)jelinsky v. Resort of the World D.N.V.
839 F.2d 928, 930 (2d Cir. 1988\pfing “the doctrine that minimum contacts [must] hav|e]
a basis in some act by which the defendanpgsefully avails itself of the privilege of
conducting activities within the forum state”).
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In other words, those cases are not essentiallyewaases at all. They are “minimum contacts”

cases speaking to a party’s amenability to personal jurisdiction under the Due Proces¥ Clause.

The Court will address CNCC’s minimuroracts argument, including the effect

of Pactrans’s suit against N.Y. M.A.G.1.C., belokor present purposes, however, it suffices to say

that there is no persuasive authority fordistinct proposition put forward by CNCC—namely, that

the filing of a lawsuit in the same forum in whia party is defending another suit in and of itself

waives any objection to personal jurisdiction in the first %uit.

C. Delay

Moreover, this is not a casevwhich litigant's “substantial dela§®in challenging

83

84

85

But see H.A.S. Prot., Inc. v. Senju Metal Indus, Go. Civ. A. 03-1215, 2003 WL
23419852, at *3 (E.D. Pa. Dec. 12, 2003) (discushiteypolein terms of waiver).

The Court acknowledges ththe technical holding ddow Chemical Cadoes not squarely
reject the “affirmative relief rule” thBowcourt divined froninterpoleandEmbotelladora
Agral. That likely is so only because that cduatl no need to reject the rule on the facts
before it. Thédowcourt resolved the case on the grotirad—at the very least—"defense
on the merits in a suit brought by one party cannot constitute consent to suit as a defendant
brought by different partiesPow Chemical Co422 F.3d at 835, and the defendant in that
case had not made “an indepemdgffirmative decision to seek relief” in the forung’

at 836;accordFahmy v. Jay-ZNo. CV 07-5715, 2008 WL 4792383, at *4 (C.D. Cal. Oct.
29, 2008) (followingDow Chemical C9. Indeed, the outcome iDow is explicitly
compatible with the rule See id.at 834 (“We assume withodeciding that this circuit
would follow InterpoleandEmbotelladorabut conclude that the analysis in those cases
does not aid” the plaintiff). Yet tH@owcourt's analysis leaves little question that it viewed
the rule as rooted in minimum cawts analysis rather than waiveege id.at 835, and it
explicitly stated (without deciding the cas@ such grounds) that it found it “doubtful that
a party could demonstrate consent.e| waiver,] solely through an
Interpole/Embotelladoralike contact,”id.

In re Helicopter Crash Near Widle Creek, B.C. on Aug. 8, 20@B5 F. Supp. 2d 47, 51
(D. Conn. 2007).
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personal jurisdiction through a motion to dismiss merits a finding of forféftuteis true that
Pactrans did not move to dismiss the claimsrejai based on a lack of personal jurisdiction until
its November 19, 2009 request for an order to show Gaumsarly three years after filing its
answer® But that was because “an argument thatcourt lacked jurisdiction over [Pactrans]
would have been directly contrary to controllprgcedent in this Circuit” until the Second Circuit's
decision inJaldhi in June 200%° It was not until aftedaldhi necessitated the vacatur of the
plaintiff's original attachmertthat Pactrans for the first time gained an entirely different objection
to personal jurisdiction. Within days, it movediiemiss for lack of personal jurisdiction based on

the new argument. As the Second Circuis lsated, “the doctrine of waiver demands

86

CNCC did not explicitly put forward this argument in its briefing to the Court.

87

DI 91.

88

DI 7.

89

Hawknet 590 F.3d at 92seeDIl 156 at 3 (“[A]s the prevailing law [préaldhi . . .
permitted jurisdiction via Rule B attachmentfFs, Pactrans was without a legal basis to
move to dismiss based on such reason aloriatnav S.A. v. Effie Bus. Corplo. 06 Civ.
13512,2010 WL 2102714, at*1 (S.D.N.Y. May 2010) (“Now that th&€ourt’s assertion

of quasi in rem jurisdiction over the attachieehds has been found to be in error, the
defendants cannot be faulted for agreeinggdburt’s retaining jurisdiction at a time when
the defendants had no jurisdictional defense under controlling law in this Circuit.”).
Furthermore, even though, for several yeatasrdhe Court attached Pactrans’s property,
Pactrans acquiesced in that ruling, “[c]lensto [attachment] does not imply or effect
consent to” personal jurisdictiolmdia S.S. Co. v. Kobil Petroleum Lt820 F.3d 160, 162
(2d Cir. 2010) (per curium).

90
As explained above, Pactrdiled a motion to vacate tratachment on October 19, 2009,

seeDI 83, and the Cougua sponterdered the plaintiff to show cause why the attachment
should not be vacated one week laseeDl 87.
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conscientiousness, not clairvoyance, from the partie3hat standard was met here.

D. Supplemental Rule E(8)

Finally, CNCC suggests in passing that Pactrans waived its jurisdictional objection
because it “made a general appearance—not a restricted one pursuant to Rule E(8) as expressly
provided for under the Supplemental Rul&slt argues that “where a defendant has made a general
appearance in an action, its wakeensent to jurisdiction survivdsldhi, although the attachment
of funds does not®® But the argument is incorrect.

To be sure, Rule E(8) of the Supplemental Rules “states a very important priffciple.”

It provides that “[a]n appearance to defend agansadmiralty and maritime claim with respect to
which there has issued process in rem, or pradfegtachment and garnishment, may be expressly
restricted to the defense of such claim,” inahicase the appearance “is not an appearance for the
purposes of any other claim with respect to which such process is not available or has not been
served.® Yet the purpose of Supplemental Rule E(8)—to avoid the “result that, in order to defend

against an admiralty and maritime claim with respgeavhich process hassued in rem . . . the

91

Hawknef 590 F.3d at 92.

92

Dl 134, at 16.

93

Id.

94

12 WRIGHT, FEDERAL PRACTICE AND PROCEDURES 3245.

95

FeED. R.Civ. P.SuPP.R. E(8).
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claimant . . . must subject himself personally to the jurisdiction of the éburthirrors the policy
behind the joint pleading rule described above and encompassed in Rule 12(b). Though Pactrans
did not invoke the restricted appearance provisidrubé E(8) in filing its notice of appearance on
December 20, 2008 Pactrans effectively preserved tights conferred by the Supplemental Rule
by filing, on the same day, an answethe complaint asserting objections to the court’s personal
jurisdiction.

CNCC relies orindia Steamship Co. v. Kobil Petroleum Eidor the proposition
that a party’s general appearance confersgmel jurisdiction over that party upon the cdtiBut
Kobil does not speak to an appearance made inrtawih a jurisdictional objection—the situation

here, which this Court has held does not forfeit such an objeéti@NCC has cited no case, and

96

FeED. R.Civ. P.R. E(8) advisory committee’s noteeproduced at 39 F.R.D. 69, 160-61
(1966)).

97

SeeDI 5.
98

620 F.3d 160 (2d Cir. 2010) (per curium).

99

DI 134, at 16 (discussingobil Petroleum Ltd.620 F.3d at 162).

100

Indeed, the language §bbil is not entirely clear as to itssaning in the first instance. The
Second Circuit wrote that the defendant in that case “concede[d] that its general appearance
conferred [to] the district coujtirisdiction that is general ard personant and that the
defendant “therefore waivembjection to jurisdiction over itperson, asserted broadly.”
Kobil Petroleum Ltd.620 F.3d at 161. It is uncleom the text whether it was the
defendant’s concession, or the general appeaiitself, that conferred personal jurisdiction
on the court. Even if the Circuit did imi to focus on the defendant’s appearance, though,
it made no mention of a contemporaneousexplicit objection to personal jurisdiction.
The presence of such an objection in ttase supplies a crucial distinction wiKbbil.
Moreover, one court in this District recentbund no waiver where a litigant made general
appearance to contest an attachment, did nafilenswer or motion to dismiss, and filed
a letter with the court acquiescing to tloeid’s personal jurisdiction in light of prdaldhi
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the Court is aware of none, thatlds that the restricted appaace provision in the Supplemental
Rules vitiates a litigant’s ability to plead a juiiciibnal objection in an answer pursuant to Rule
12(b), even in cases subject to the Admiralty Ruladeed, the Advisory Committee’s Note to Rule
E(8) appears to reject the type of procedural exclusivity argued for here by ENTIe Court

therefore rejects CNCC's Rule E(8) argument.

E. Pactrans’s Withdrawal of its Motion to Reconsider

CNCC further argues that Pactrans’s withdrawal, on December 7 '2@fdts
motion to reconsider or vacate the Court's November 16, 2009 memorandum opinion confirming
CNCC's foreign arbitration award waived any pdaldhipersonal jurisdiction defense that Pactrans
might have had®® Though not without basis, this argument is not persuasive here.

While its motion to reconsider anjer alia, jurisdictional grounds remained pending

in this Court, Pactrans on Nawber 30, 2009, filed a notice of app&athe Second Circuit of this

case law in this CircuitSee Pacnaw2010 WL 2102714, at *2.

101

SeeFeED. R. Civ. P.SuPP. R. E(8) advisory committeeisote (reproduced at 39 F.R.D. at
161) (“Where admiralty and maritime claimgithin the meaning of Rule 9(h) are
concerned, however, it seems importantirtolude a specific provision to avoid an
unfortunate and unintended effedtunification. No infereces whatever as to the effect
of such an appearance in an ordinamnil ciction should be drawn from the specific
provision here and the absence of sagrovision in the general Rules.”).

102

DI 104.

103

SeeDI 134, at 10jd., at 11 (“Pactrans used its omedaonly 12(b)(2) personal jurisdiction
motion. . . . Eitherintentionally or inadvently, Pactrans waived personal jurisdiction the
moment it withdrew its jurisdictional motionahhad been pending before this Court.”).
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Court’s November 16 memorandum opinigh.

Generally, “the docketing of a notice of appealsts the district court of jurisdiction
except insofar as it is reservedttexplicitly by statute or rule.*® In other words, “[t]he filing of
a notice of appeal is an evattjurisdictional significance—it confers jurisdiction on the court of
appeals and divests the district court of its mmraver those aspects of the case involved in the
appeal.’® But in practice that rule is neither so categorical nor unqualifiedinited States v.
Rodgers?’ the Second Circuit made clear that “[t]he ditire of jurisdiction rule is . . . not a per
se rule” but “a judicially crafted rule rootedtime interest of judicial economy, designed to avoid
confusion or waste of time resulting from havihg same issues before two courts at the same
time.”% Insofar as the rule’s “application is guided by concerns of efficiency and is not
automatic,® for example, it “does not apply whereappeal is frivolous][,] [n]or does it apply to
untimely or otherwise defective appeal¥.”

The November 30 notice @&ppeal filed by Pactrans might indeed have been

104
DI 101.
105

Toliver v. County of Sullivar®57 F.2d 47, 49 (2d Cir. 1992) (quotiRgan v. U.S. Line
Co, 303 F.2d 430, 434 (2d Cir. 1962)).

106

Griggs v. Provident Consumer Discount G469 U.S. 56, 58 (1982).
107

101 F.3d 247 (2d Cir.1996)ert. denied520 U.S. 1188 (1997).
108

Id. at 251 (internal quotation marks omitted).

109

Id.

In re Chevron Corp.749 F. Supp. 2d 170, 179 (S.D.N.Y. 2010).
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frivolous, as the case against third-party defen@&von remained unresolved, thus rendering the
confirmation order interlocutory, and no Rule 54(b) certification was sought or actftired.
Additionally, the Federal Rules of AppellaRrocedure likely rendered the notice of appeal
ineffective ab initio, as a notice of appeal filed while a Rule 59 motion for reconsideration is
pending in the district court “becomes effeetivonly “when the order disposing of the . . .
remaining motion is entered? The Court therefore concludestlthe notice of appeal probably
did not divest it of jurisdiction over the matter ohgy the period in question. As a result, there is
a material question whether Pactrans waivegitsdictional objection by withdrawing its motion
for reconsideration. Despite Pactrans’s assettiahthe withdrawal came “at the behest of the
Second Circuit*3in fact the Circuit’s applicationsifige had simply expressed uncertainty about
“what [wa]s pending before” each court and expdai Pactrans’s two options—continue with its
appeal in the Circuit or withdraw its appeal avehit this Court’s resolution of Pactrans’s motion
for reconsideratio’* Pactrans made its choice, atftht choice carried with it certain
consequences, one of which may have been theemaiivts jurisdictional argument to this Court.

But the Court is mindful that waiver—“the intentional relinquishment or

111

SeeFeD. R. Civ. P. 54(b) (“[Alny order or other €écision, however designated, that
adjudicates fewer than all the claims or tights and liabilities of fewer than all the parties
does not end the action as to any of the claims or parties . . . ."”).

FeD. R.APp. PROC. 4(a)(4)(B)(i).

113

DI 104, at 4.

DI 159 Exh. D, at 11:18-21.



27
abandonment of a known right—“requires a finding that such waiver is knowing and
intelligent.”™*® In the circumstances of this case, tleai€ concludes that Pactrans’s withdrawal of
its motion for reconsideration was not a “knowing and intelligent” abandonment of its personal
jurisdiction objection. In electing to pursue @ppeal despite the probable lack of appellate
jurisdiction, Pactrans may not have acted entiregelyi but it almost certainly did believe that its
jurisdictional argument remained in play. After all, making that very argument was Pactrans’s
purpose in pursuing the appeal in the first place. The Court therefore rejects CNCC’s waiver

argument based on Pactrans’s withdrawal of its motion for reconsideration before this Court.

Il. New York Registration of Pac Logistics Service Co.

CNCC next argues that (1) Pactrans ialéer egoof Pac Logistics Service Co. Ltd.
(“PLSC"), (2) PLSC, as of August 15, 2007, was reggistl to do business in the State of New York,
and (3) Pactrans therefore is subjecthe Court’s personal jurisdictidH. PLSC responds that it
registered in New York after this action was commenced and that the registration would be

immaterial even if PLSC were aiter egoof Pactrans'® Moreover, Pactrans denies #iter ego

115
United States v. Olan®07 U.S. 725, 733 (1993) (intexl quotation marks omitted).

116

Gilchrist v. O'Keefe260 F.3d 87, 95 (2d Cir. 200Lgrt. denied535 U.S. 1064 (2002).

117

DI 134, at 17id., at 24 (arguing that there is “neeamingful distinction between” Pactrans
and PLSC).

118

DI 153, at 3.
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allegation in addition to advancing other arguments that need not be consitiered.
As an initial matter, where “personal jurisdiction exists over [a defendant],

jurisdiction over his alter ego is proper as wéif."And “[iJt is well-settled under New York law
that registration under [New York Businessr@wration Law Section] 1304 subjects foreign
companies to personal jurisdiction in New Yotk.”CNCC therefore is correct in asserting that
Pactrans would be subject to personakpligtion in this action if PLSC were #dter egoand had
registered in New York. The problem, however, is that “personal jurisdiction depends on the
defendant’s contacts with the forum stat the time the lawsuit was filet#? As PLSC first

registered in New York after this action was commen€eBactrans would not be subject to

119
DI 156, at 8-13.

120

SEC v. Montle65 F. App’x 749, 753 (2d Cir. 2003) (summary ordeeeGlory Wealth
Shipping Pte Ltd. v. Indus. Carriers, In&90 F. Supp. 2d 562, 564 (S.D.N.Y. 2008)
(“Where one defendant is subject to personasgliction and service of process, its alter
egos are subject to personal jurisdictaord may be served by serving it.” (citilgm.
Passalacqua Builders, Inc. Resnick Developers S., In833 F.2d 131, 142-43 (2d Cir.
1991)).

121

STX Panocean (UK) Co. v. Glory Wealth Shipping Pte B®D F.3d 127, 131 (2d Cir.
2009) (“Only one Southern Birict of New York casésrne Shipping Inc. v. HBC Hamburg
Bulk Carriers, GmbH & Co. KG409 F. Supp. 2d 427 (S.D.N.Y. 2006)y'd in part by
Aqua Stoli[Shipping Ltd. v. Gamner Smith Pty Ltdl.460 F.3d [434,] 446 [(2d Cir. 2006),
overruled on other grounds by JaldBB5 F.3d 58,] has found a foreign corporation’s mere
filing for authorization to do business in NewrKdo be insufficient under Rule B . . . .”
(citing, inter alia, Robfogel Mill-Andrews Corp. v. Cupples Co., Mf823 N.Y.S.2d 381,
382-83 (1971)))But see Beja v. Jahangid53 F.2d 959, 962 (2d Cir. 1972) (stating that
“the mere authorization to do business, ebeugh granted at a corporation’s request, may
not be conclusive on the issue of gatiction under” N.Y. CPLR Section 301).

122
Klinghoffer v. S.N.C. Achille Lauro EAltri-Gestione Motonave Achille Lauro in
Amministrazione Straordinarj®37 F.3d 44, 52 (2d Cir. 1991).

123

Both parties represent that “Pac Logistiegistered to do business [in New York] on
August 15, 2007.” DI 134, at 1&ccordDI 153, at 2 (“[I]t isundisputed that PLSC did not
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personal jurisdiction based on PLSC's registration to do business in New York State even if they

werealter egos

That settles the issue. As an aside, however, the Court notes that CNCC’s argument

in this respect has more than a tinge of irolif2LSC, as CNCC argues now, had been Pactrans’s

alter egoand PLSC'’s registration in New York thereby rendered Pactrans subject to personal

jurisdiction here, Pactrans would have been “pr&sa this District atthe time CNCC filed its

attachment motion. That would have required the vacatur (or denial) of the original attachment

under Rule B. One court in this District pointedly discussed the “heads you win, tails | lose”

conundrum thadlter egoarguments play in the maritime attachment context:

“Because alter egos adefendar preser in the district are present in the district,
[a plaintiff] car satisfyits burder [for attachmer unde Rule B] only if it concedes
thai its altel egc allegatior is baseles: [The plaintiff] could make this concession
in the alternative but eithelway it loses If [the alleged alter ego] is an alter ego, it
is founc in this district; if [it] is not analter ego, there is no valid prima facie
maritime claim to support an attachmei3t.”

Indeed. And, notably, courts in this District have followed this line of argument to its logical

conclusior

124

125

apply for a license to do business in New York until 2007.”);

Glory Wealth Shippings90 F. Supp. 2d at 564.

See, e.g.Nanyuan Shipping Co. Warimed Agencies UK595 F. Supp. 2d 314, 318
(S.D.N.Y. 2009) (“By all accounts, Marimednst a signatory to the Charter Party, and
Nanyuan does not assert any other allegatiorigg rise to a valid prima facie maritime
claim against Marimed in its own right. Therefpabsent a theory of alter ego status, the
Attachment against Marimed must be vacatbdthe alternative, if Marimed was Liana
Ltd.’s alter ego at the time the Complaint was filed, the Attachment must be vi#cated
Liana Ltd. (1) could be found this District at that time for jurisdictional purposes; and (2)
could be found in this Birict at that time for service of process.I); re Arbitration
Between Stolt-Nielsen Transp. Grp. B.Mo. 06 Civ. 703, 2008 WL 650391, at *2
(S.D.N.Y. Mar. 7, 2008) (“Petitioner did not oinglly seek an attachent pursuant to this
rule because when the complaivas filed, Edible maintainesh office in Manhattan. Due
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II. Pactrans’s Actions in New York State

CNCC argues also that Pactrans is subjgmtsonal jurisdiction by virtue of its own
actions in New York?® Pactrans replies that “after it beaaapparent that Plaintiff's attachment
would no longer be permitted aftde]dhi], Plaintiff has apparently amended the factual allegations
of its claim.®?” Pactrans claims that CNCC has done so without moving for leave to amend its
complaint but, in any case, “has failed to demaitstthat Pactrans had sufficient contacts with the
District prior to the commencement of the action” to subject it to personal jurisdi@tion.

“The amenability of a foreign corporatid@a suit in a federal court in a diversity
action is determined in accordance with the lawhefstate where the court sits, with federal law
entering the picture only for the purpose of dewdwhether a state’s assertion of jurisdiction
contravenes a constitutional guarant®& A district court thereformust conduct a terpart inquiry
to resolve questions of personal jurisdiction.irsE it must determine whether the plaintiff has

shown that the defendant is amenable to seofipeocess under the forum state’s laws; and second,

to this presence, petitioner believed it was precluded from seeking a Rule B attachment
against the respondents because of theiredi@relationship. Apparently, Edible has now
closed its Manhattan office and petitioner now views Rule B as available.” (citations
omitted)).

126
SeeDl 134, at 24-31.
127
DI 156, at 14.
128
Id.
129

Metro. Life Ins. Co. v. Robertson-Ceco Cog# F.3d 560, 567 (2d Cir. 1996) (alteration
and internal quotation marks omitted:cordArrowsmith v. United Press Int'B20 F.2d
219, 222-23 (2d Cir. 1963) (en banc).



31

it must assess whether the court’s assertiojuregdiction under these laws comports with the

requirements of due process””

CNCC does not rely on New York’s longraustatute, N.Y. CPLR Section 302, as

a basis for personal jurisdiction. Rather, it relies exclusively on the state’s general jurisdiction

statute, CPLR Section 30%. In Licci ex rel. Licci vLebanese Canadian Bank, SAtthe Second

Circuit explained—as to Section 302—"[tlhe N&mrk long-arm statute does not extend in all

respects to the constitutional limits establishethbgrnational Shoe Co. v. Washingféti and its

progeny.®®* The same is true of Section 361.

“Where, as here, the plaintiff[] premise[gf] theory of personal jurisdiction upon
the New York . . . statute, [the Coufitlst consider[s] whether the requirements of
the statute have been satisfied befooeeeding to address whether the exercise of
jurisdiction would comport with the Due ¢ress Clause. This reflects our respect
for the doctrine of constitutional avoidand®e therefore address the statutory bases
of personal jurisdiction prior to considering the constitutional limitatiofs.”

Proceeding in this manner, N.Y. CPLR Section 301 provides that “[a] court may

130

131

132

133

134

135

136

Metro. Life Ins. Cq.84 F.3d at 567accord Savin v. RanieB98 F.2d 304, 306 (2d Cir.
1990).

SeeDl 134, at 24-25.

673 F.3d 50 (2d Cir. 2012).

326 U.S. 310 (1945).

Licci, 673 F.3d at 60-61 (citation omitted).

See Beacon Enters., Inc. v. Menzidb F.2d 757, 764 n. 6 (2drC1983) (“As interpreted
by the New York state courts, [N.Y. CPL$ections] 301 and 30 not extend personal
jurisdiction to the limits of due process.”).

Licci, 673 F.3d at 61 (citatiorsnd footnote omittedgeePenguin Grp. (USA) Inc. v. Am.
Buddha 609 F.3d 30, 35 (2d Cir. 2010).
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exercise such jurisdiction over persons, property, or status as might have been exercised
heretofore.*®” As the Second Circuit has explained,
“[ijn the case of a foreignorporation, section 301 keeps alive the case law existing
prior to its enactment, which provided tl@atorporation is ‘doing business’ and is
therefore ‘present’ in New York and subjéatpersonal jurisdiction with respect to
any cause of action, related or unrelated to the New York contacts, if it does business
in New York ‘not occasionally or casugllbut with a fair measure of permanence
and continuity.3®
“In order to establish thdhis standard is met, a plaintiff must show that a defendant engaged in
‘continuous, permanent, and substantial activity in New YorR."”
“New York courts have focused on several factors to support a finding that a
defendant was ‘doing business,’ including the eristeof an office in New York; the solicitation
of business in New York; the presence of bankounts or other property in New York; and the
presence of employees or agents in New Y&riSolicitation alone ordinarily will not suffice. But
where such solicitation is combined with evidenhat the defendant “engages in other activities
of substance in the state, then personal jurisdiction may properly be found td*xist.”

CNCC contends that “the evidence and information obtained with regard to

Pactrans’[s] business activities and relating to New York show quite plainly that Pactrans

137
N.Y. CPLR § 301.
138

Hoffritz for Cutlery, Inc. v. Amajac, Ltd763 F.2d 55, 58 (2d Cir. 1985) (quotifguza v.
Susquehanna Coal C&20 N.Y. 259, 267 (1917)).

139

Wiwa v. Royal Dutch Petroleum €826 F.3d 88, 95 (2d Cir. 2000) (quotinandoil Res.
Corp. v. Alexander & Alexander Servs., |18 F.2d 1039, 1043 (2d Cir. 1990)).

140

Schultz v. Safra Nat’l Bank of N,Y877 F. App’x 101, 102-03 (2d Cir. 2010) (quoting
Landoil, 918 F.2d at 1043) (interhquotation marks omitted).

141

Landoil, 918 F.2d at 1043-44.
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regularly ships, receives[,] and handles goodN@w York directly and/or through a variety of
agents.*? |t first points to “150 shipments mad@&se late 2007” involving Pactrans that either
originated or arrived in New York? Then, over several pages indfsening and reply briefs to this
Court, CNCC lists various supposed contacts betwPactrans and New York, catalogued in part
here: a “list of shipments” asfpof that Pactrans regularly skigoods to New York, in New York,
and from New York;** “written service contract[s]” dated July 1, 2007, pursuant to which
“Pactrans engaged in the commercial shipment of cargo to and from New York from 2007 to
2009;"* allegations that Pactrans “has operations in all major US ports including New York and
has picked up and delivered cargo in the statdesf York as part oits shipping business?
assertions that “Pactrans engages in business with New York companies” and “has a network of
agents in New York, including trucking agents faindling agents, and U.S. Customs][] agents that
transport, store, and/or re-ship Pactrans$sfjo in New York at Pactrans’[s] directiot{”evidence
that Pactrans “has a New York client basad &a history of importing goods from China into New

York and coordinating the distribution of thageods to 16 Lord and Tayl stores throughout New

142
DI 134, at 25 (emphasis removed).
143
Id.
144
Id., at 26.
145
Id.
146
Id., at 27.

147

Id.
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York; 8 allegations that “Pactrans has participate@nd still participates in, trade shows in New
York;"**9a Pactrans officer’s deposition testimonytiagathat “Pactrans may have merchandise in
New York from time to time}* allegations that “Pactrans enters into 90—130 contracts a year to
ship goods from abroad to New York¥evidence that Pactrans made payments to New York
companies in May 20182 evidence that Pactrans condac$80,000 of business in New York in
November 2010%*allegations that Pactrans has customers in New Ybekjdence that “Pactrans
regularly and systematically imports goods fromoal to New York . . . for Urban Attitudes, LLC,
a New York corporation near the South®istrict of New York courthous€e??® and “Pactrans[‘s]
open[] admi[ssion] that it performs air freight business in New Y&fk.”

Even taking all of these allegations agtreven taking CNCC to have requested (and

been granted) leave to amend its complaint4etyht bears noting, alleges that Pactrans “cannot
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Id., at 28.
149

Id.
150

Id., at 29.
151

DI 159, at 6.
152

Id., at 6-7.
153

Id., at 7.
154

Id., at 10-13.
155

Id., at 16.
156

Id., at 20.
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be found within this District®—to include such facts, and even assuming that such actions would
satisfy the requirements of CPLR Section 301 OCNwvould fail to establish jurisdiction for one
crucial reason. As stated above, “[ijn assessingtldr a defendants’ camts with New York are
sufficient to establish general jurisdiction, the relevant question is whether the defendant was present
in New York at the time the complaint was filéd@"As Pactrans argues, “[w]hile Plaintiff provides
evidence that Pactrans had contacts witndi and businesses in New York since 2007, such
evidence is irrelevant in this instant matter, which was commenced [on] November 91°2006.”

CNCC makes only very limited attempts, even in reply, to argue that the evidence
upon which it relies satisfies the timing requirement. In fact, this Court’s review reveals only three
pieces of “evidence” marshaled by CNCC that arguably Pactrans’ “doing business in New
York alor beforethefiling of the complain in thisactiorin Novembe 2006 First, CNCC makes

a lone statement asserting that “Pactrans appears to have conducted . . . business on a consistent

157
DI 1, 113.

158

Duravest, Inc. v. Viscardi, A.(681 F. Supp. 2d 628, 638 (S.D.N.Y. 20@&)cord Metro.
Life Ins. Co, 84 F.3d at 569—70 (“The minimum contaicizuiry is fact-intensive, and the
appropriate period for evaluating a defendartistacts will vary in individual cases. In
general jurisdiction cases, district cout®gld examine a defendant’s contacts with the
forum state over a period that is reasonablger the circumstances-up to and including the
date the suit was filed-to assess whethey thatisfy the ‘continuous and systematic’
standard.”), 570 n.9 (“[A] courhust consider the defendantentacts with the forum state
at the time the lawsuit was filed.” (citiidinghoffer v. S.N.C. Achille Lauy®37 F.2d 44,
52 (2d Cir. 1991)))Parby v. Compagnie Nat'l Air Fr.735 F.Supp. 555, 560 (S.D.N.Y.
1990) (remarking that to satisfy N.Y. CPLR®ion 301, a “plaintiff must allege [that the]
defendant [is] doing business as of commencement of action”).

159
DI 156, at 14.
160

The Court notes that Pactrans’s suit agadihst M.A.G.I.C., while not relied upon in the
“contacts with New York” argumentin CNCC's biishould also be considered a “contact”
for personal jurisdiction purposes.



36

basis prior to the filing of this action,” citing éodocument “which appeais [be] an ocean bill of
lading dated February 2, 2006, wherein Pactransveaed as the consignee and notify party of the
cargo being delivered in New York®® Second, CNCC represents—without supporting
documentation—that “Pactrans obtained an insurance policy with a New York insurer in 2006 in
relation to its shipping business and others, which provided that all disputes were to be resolved
under New York law**? And third, CNCC states that “Pactras$iprincipals have traveled to New
York to solicit business, to meettlvcustomers, and to participate in trade associations,” and that,
specifically, one principal “flew to New York tattend . . . the Association of Ship Brokers and
Agents (USA) Inc. . . . in New York” in June 2088.

Whatever the significance of those alleged cont&tthey do not rise to the level

required by N.Y. CPLR Sectic301.**> They are not the type of “qualit}/® contacts sufficient

161
DI 134, at 25 (emphasis removed).
162
Id., at 29. Presumably, the insucarpolicy is with N.Y. M.A.G.I.C.

163

DI 159, at 8.

One further CNCC discussion of evidence itsemention here. In its reply, CNCC
represents that its discovery yielded evizkeaf “164 Pactrans shipments to New York” in
2006. DI 159, at 14. Yet after the Couitispection of the referenced documents—which
are bill of lading information printed frompaublic Chinese Web site, verified only through
an “index” filed as part ofin attorney declaratioseeDI 160, at 3—not a single document
demonstrates a shipment directed to anye/lieit Newark, New Jersey. (The best that
might be said is that the shipments indéckdn the documents contained goods with “marks
& numbers” located in New York.) CNCC's attpts to blur the distinction between the
two states by referring to the “Port of New Yflewark,” DI 159, at 14, will not fly in this
Court.

164
And the suit against N.Y. M.A.G.I.C.
165

SeeDI 156, at 16 (“Even accepting that Pliits unsupported allegations of two business
activities occurring in February 2006 as treeich miniscule contacts can hardly be
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individually to establish personal jurisdictiorNor are they indicative of a “fair measure of
permanence and continuity” in Pactrans’s contacts with NeMork prior to the filing of the
complaint. Indeed, it is useful to rememitieat, as of the filing of CNCC’s complaint, CNCC
asserted the very contrary argument that Pactwassnot “found” within this District in order to
attach EFTs destined for Pactraffs.

For all of these reasons, the Court rejects CNCC's personal jurisdiction argument

considered continuous and systematic actst constituting doing business in New York,
S0 as to subject Pactrans to genpesbsonal jurisdiction in this District.”).

CNCC argues that it must only makemitha facieshowing of jurisdiction to sustain a
judgment which has already been entered.188, at 7 (internal quotation marks omitted).
But even the case it cites for that propositicknaeviedges that such is true only where the
Court has not “conduct[ed] a full-blovavidentiary hearing on a motionMiarine Midland
Bank, N.A. v. Miller 664 F.2d 899, 904 (2d Cir. 1981). Therifna facie showing”
standard applies only fr to discovery.” Jazini v. Nissan Motor Cp148 F.3d 181, 184
(2d Cir. 1998). Here, of course, extermsuiscovery took place after remand from the
Second Circuit. And even if CNCC were only required to mgikénaa facieshowing of
jurisdiction here, the Court is quite certéimat it has not done even that. Thus, CNCC'’s
argument for a lower standard here boraersghe frivolous, and thCourt roundly rejects
it.

166
Licci, 673 F.3d at 62.

167

Darby, 735 F.Supp. at 560.

168

SeeDI 156, at 13 (“Plaintiff commenced dghinstant action by requesting a Rule B
attachment of Pactrans’[s] EFTs because itree$¢hat Pactran®ald not be found in the
District following a diligent search. With the benefit of saomtention, Plaintiff was able
to obtain jurisdiction over Pactrans, when it ottfise would not have been able to in this
District, and was able to attach and restsagmificant funds of Pactrans for many yeatrs.
Despite there being a prior case filed in the Nemt District of Floida, Plaintiff avoided
appearing in such competent district, whicluaty had a connection to the facts of the case
as it where the shipment [in issue underhtimginstant dispute] was delivered, and sought
relief in New York, purely for the benefit of attachment.”).
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under N.Y. CPLR Section 301(<.

V. Pactrans’s Attachable Property In New York State
Pulling yet another arrow from its quiv€NCC contends that, “[u]pon information
and belief, Pactrans had, and continues to haepepty other than EFTs subject to attachment in
the Southern District of New York including, buat limited to, claims and/or other amounts owed
from third-party defendant Devon to Pactrans, among them amounts owed to Pactrans under a
judgment rendered against Devon iniw@thern District of Florida*® CNCC therefore appears
to argue that it may attach other property belongimpiirans pursuantto Rule B. It contends that
it thereby could establish personal jurisdiction gt to support the Cotls confirmation of the

foreign arbitral award.

169

As the Court has found CNCC's personal juidgidn argument lacking under state law, the
Court will not undertake an analysis as ézfans’s contacts with New York State through
the lens of constitutional Due Proce&eeBest Van Lines, Inc. v. Walket90 F.3d 239,
242 (2d Cir. 2007).

Though CNCC does not argue it forms the baéithe Court’s jurisdiction here, CPLR
Section 302(a) provides, in pertinent part, gnaburt “may exercise personal jurisdiction
over any non-domiciliary . . . who in persortimrough an agent . . . transacts any business
within the state,” so long as the plaffis “cause of action aris[es] from” that
“transactfion].” N.Y. CPLR § 302(a). “So, in determining whether personal jurisdiction
may be exercised under Section 302(a)(1pwtanust decide (1) whether the defendant
‘transacts any business' in New York andidf (2) whether this cause of action ‘aris[es]
from' such a business transactioiitci, 673 F.3d at 60 (alteratian original) (internal
quotation marks omitted).

Here, there can be no question that the cause of action in this matter did not “arise from”
a “transaction” in New York—the transactiontiaé heart of the platiff's cause of action

is damage to cargo loaded onto a vessel in&and unloaded in Florida. Therefore, no
alternative basis for personal jurisdictionder Section 302—evegrioring any issues of
waiver of that argument—exists here.

170

Dl 134, at 31.
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Again, CNCC'’s arguments are easily dispatthas they are “without any merit or
legal basis®! CNCC identifies just two sources ¢property” belonging (again, “[u]pon
information and belief”) to Pactrans that, it clajmsuld be subject to attachment under Rule B and
thereby subject Pactrans to personal jurisdidtene: (1) a judgment against Devon in the Northern
District of Florida; and (2) “a contractual okdigon” by PLSC, under a lease agreement, “to pay
monies . . . to Pactran$’?

CNCC'’s attachable property argument iscmtstricted by the personal jurisdiction
requirement that the Court’s inquiry focus onlyfacts existing at the time the complaint was filed.

In other words, if Pactrans currently has atsdoté property in New York, the Court—for the sake

of argument, ignoring procedural failures suchhesabsence of a renesvBRule B application, or

a motion for leave to amend the operative compla@ne—could authorize the attachment of such
property and, if property were attached, the attachment would subject Pactrans to the Court's
personal jurisdiction. That arguably would suffice to support the entry of a confirmation of the
foreign arbitration award, just as the Court earlier concluded—hédiitei—that Pactrans’'s EFTs

had done.

But CNCC has not demonstrated that @itlof Pactrans’s allegedly identified
attachable property is located within New York, whieould be a prerequisite to attachment. “Rule
B permits attachment only when ‘defendanhot found within the district,’ . R.Qv. P.SUPP.
R.B(1)(a), thus allowing the assertion of persguasdiction by a district court only in the narrow

class of casewhere the defendant has property within the distbat not a sufficient presence

171
DI 156, at 16.
172

Dl 134, at 31.
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within the district so that it is ‘found within the district.”

The law of New York also is clear. “iotel 71 Mezz Lender LLC v. Falof the
New York Court of Appeals made quite lucid tdhistinction between the use of attachment itself
in order to establish personal jurisdiction—so-caliegsi in remjurisdiction—and the use of
attachment where there exists an independent basis for personal jurisdictidme Court of
Appeals explained that “when attachment is useskrve as a jurisdictional predicate”—the very
purpose of Rule B attachments—"a New York court cannot attach property not within its
jurisdiction.”"®

“[T]he situs of” the alleged property tee under the law of New York, “is ‘the
location of the party of whom performanisaequired by the terms of the contract’”As to the
Florida judgment, CNCC has alleged nathiregarding the location of Devon—whose
“performance” as judgment debtor would be atedsere—Ilet alone sufficiently demonstrated that

Devon is located in New York. Ehllinois lease complicates matterdit. If PSLC does have a
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Hawknet 590 F.3d at 92 (emphasis added).
174

14 N.Y.3d 303 (2010).
175

Mishcon de Reya N.Y. LLP Grail Semiconductor, IncNo. 11 Civ. 4971, 2011 WL
6957595, at *5 (S.D.N.Y. Dec. 28, 2011) (citation omitted).

176

Hotel 71 14 N.Y.3d at 311 (internajuotation marks omitted); sédlied Mar., Inc. v.
Descatrade SA620 F.3d 70, 74 (2d Cir. 2010) (“In emswhere the District Court has no
basis for personal jurisdicticover a party, jurisdiction can be established ‘based on the
court’s power over property withits territory.” In such cases, the District Court must have
jurisdiction over the defendantjmoperty in order to be &bto affect the defendant’s
interests.” (quotinghaffer v. Heitner4d33 U.S. 186, 199 (1977)).

177

EM Ltd. v. Republic of Arg389 F. App’x 38, 44 (2d Cir. 2010) (summary order) (quoting
ABKCO Indus., Inc. v. Apple Films, In89 N.Y.2d 670, 675 (1976)rcord Consub Del.
L.L.C. v. Schahin Eugenharia Limitadd/6 F. Supp. 2d 162, 167 (S.D.N.Y. 2009).
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contractual obligation to pay rent to Pactrans, and if PSLC (“the party of whom performance is
required”) were located in New York, CNCC would have a colorable argument that the lease is
attachable within this districtBut the argument—an argumeratiCNCC nowhere spells out with
any clarity whatsoever—faces various hurdles.

First, CNCC points to an “Exhibit 12" that the “alleged lease agreement between
[PLSC] and Pactrans™ But the Court’s searabf the declarations in the record pertinent to this
motion has revealed no such lease marked as “Exhibit 12.”

Beyond the issue of whether the lease itself is properly before the Court, CNCC’s
only argument regarding PLSC'’s presence in N@nk—despite its catalogue of evidence dating
after 2007 that Pactrans itself has ongoing contaitksNew York—is that it is registered to do
business her€? Yet PLSC informed the Court on September 7, 2011, that “its authority to do
business in the State of New York . . . was de@io have been surrendered” by New York State
as of August 26, 201%¥° Questions certainly abound regarding the effect of that surrender—for
example, if such surrender was intentional on thieqd@PLSC in order to avoid the very kind of
attachment under discussion here, the Court conceivably might effectively ignore it, or entertain
argument as to PLSC’s contacts with New Ybelyond mere registration. But far more questions
surround the most important issue for this linengliiry: whether PLSC is located in New York for
the purposes of the proposed attachment of the payments under the lease.

Unfortunately, CNCC devotes less than lagifage (in its more-than sixty pages of
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DI 134, at 31 (emphasis removed).
179

Seedd., at 17.
180

Letter from James M. Maloney, Counsel RLSC, to Court, at 1 (Sept. 7, 2011).
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briefing to the Court) to making its argumenttasa hypothetical new attachment. It has not
amended its complaint to seek to attach new property. It has not—beyond one irrelevant case
citation'®*and one bare assertih—provided the Court with any jtiication for a new attachment.

And other than relying on PLSC(sow apparently surrendered) registration to do business in New
York, it has not demonstrated that PLSC itsetiubject to the Court’s personal jurisdiction, which

is an essential element of the foregoing argumearthese circumstancealge Court will not litigate

the issue on CNCC'’s behalf. CN®&d months to conduct appropriate jurisdictional discovery and

to put forward a coherent position. It has not done so.

V. Attorneys’ Fees and Costs; Discovery Sanctions

Two final matters may be disposed of briefly.

First, CNCC argues that Pactrans has “thiteproffer a good reason not to pay [the]
arbitration award” and that “attorneys’ feewlacosts should be awarded to CNCC” because it has

felt it appropriate to “resort to enforcement procedut&s.”

181

CNCC quotes a passage fr&mgineering Equipment Co. v. S.S. Selddé F. Supp. 706
(S.D.N.Y. 1978), apparently to support the arguairthat the lease fsvithin the Court’s
reach.” DI 134, at 31. But the outcometirat case—that certaintebts are attachable
within the meaning of Rule B—rested in pamntthe court’s conclusion that the “defendants
(the garnishees) are subject to [toairt's] in personam jurisdiction.S5.S. Selenel46 F.
Supp. 2d at 708—-09. Yet, as discussed above dfdtel 71, that is an entirely distinct
situation from the Rule B attachment caxtt whereby personal jurisdiction is soughta
result ofan attachment. With that in minthe case citation doditle to support CNCC
here.

182

CNCC states, without analysis or legal citation, that the |ésae dttachableobligation.”
DI 134, at 31 (emphasis in original).

183

Dl 134, at 32.
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To be sure, “[a] court may, pursuant to its inherent equitable powers, assess
attorneys’ fees and costs when a party feded in bad faith, vexatiously, wantonly, or for
oppressive reasons® And “[ijn actions for the confirmatin and enforcement of arbitral awards,

a court may award attorneys’ feiéghe party challenging the ard has ‘refuse[d] to abide by an
arbitrator’s decision without justification®®

This, obviously, is not such a case. #h® outcome of the Court's analysis
demonstrates, Pactrans’s litigating position is hardyitless or without justification. In fact, it has
prevailed'®® And the Court’s fee-shifting authority pertains only to a “successful litigant['s]”
demonstration by “clear evidence that the challeagéidns are entirely without color and are taken
for reasons of harassment or delay or for other improper purp85eSNCC’s bid for fees and

costs therefore fails.

184

First Nat'l Supermarkets, Inc. v. RetailMlesale & Chain Storeood Emps. Union Local
338 118 F.3d 892, 898 (2d Cir. 1997) (quoti@gambers v. NASCO, In&01 U.S. 32,
45-46 (1991)).

185

Id. (quotingInt’l Chem. Workers Union (AFL-CIQLocal 227 v. BASF Wyandotte Caqrp.
774 F.2d 43, 47 (2d Cir. 1985)).

186

Cf. Int'l Chem. Workers Unign774 F.2d at 47 (concluding that “[ijn light of” the
defendant’s “success on appeal, it is cleartti@tlistrict court did not abuse its discretion
in denying the motion for attorney[s’] fees”).

Furthermore, the matter presently before thar€Cis not here at CNCC'’s reluctant election.
Rather, CNCC lost an appeal in the Second Circuit, which thentiedigeordered the
instant briefing and inquiry to commence here.

187

Dow Chem. Pac. Ltd. v. Rascator Mar. S7#82 F.2d 329, 344 (2d Cir. 1986) (alteration
and internal quotation marks omitted).
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Second, for the first time in its reply briéf, CNCC argues that even if the Court
rejects all of its personal jurisdion arguments as a matter of substance, the Court nevertheless
should hold that Pactrans is subject to the Court’s jurisdiction because Pactrans violated its
obligations under various discovery orderthig Court and of Magistrate Judge EHi$This Court

declines to entertain an argument first raised in a reply Btief.

Conclusion
For the foregoing reasons, the Court concludes that it lacks personal jurisdiction over

the defendant.

SO ORDERED.
Dated: July 31, 2012
e LE"ISA K\]:rLl

United States District J udge

(The manuscript signature above is not an image of the signature on the original document in the Court file.)
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On August 4, 2011, CNCC wrote a letter to the Court requesting thaplis brief be
permitted to exceed ten pag&eeD| 161. Judge Swain, actiag Part | judge, granted the
request on August 9, 2011, endagsthe letter but requiring that the brief “not . . . exceed
15 pages.’ld. The same day, CNCC filed its replyhich totaled twenty-eight pageSee

DI 159. Whether CNCC filed its brief before or after it was aware of Judge Swain’s
endorsement, its brief came in at nearlyaittwice or three times the permitted length.
With the reply brief, CNCC also filed 79 exhibitSeeDI 160.

Pactrans objected to this axtiby letter dated August 9, 2013ed_etter from Bill X. Zou,
Counsel for Pactrans, to Court (Aug. 9, 2011).
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SeeDI 159, at 5, 22-27.
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SeeRosariov. N.Y.C. Dep’t of Homeless Sems. 06 Civ. 7197, 2008 WL 449675, at *8
(S.D.N.Y. Feb. 19, 2008) (“This argument mzyve merit, but because it was not raised
until the reply brief it will not be addressed.”).



