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The Honorable Kenneth M. Karas
United States District Judge

The Gordon Monorﬁgglgf‘\@ré y LLC v. John Kerry for President
New York, New York 10007 y Doc. 5

Re: Gordon Motion Picture Co., LLC v. John Kerry for President,
No=LrEmBBrOtpiE)
06U 13498 (i)

Dear Judge Karas:

We represent defendant John Kerry for President, Inc. in the above-
referenced action. We respectfully request a pre-motion conference pursuant to Section
2.A. of Your Honor’s individual practices, in anticipation of a motion to dismiss
plaintiff’s complaint on the pleadings.

On January 9, 2006 this Court dismissed plaintiff’s previous action against
defendant for failure to retain counsel. Gordon Motion Picture Co. v. John Kerry, No.
05-CV-8190 (S.D.N.Y. Jan. 9, 2006) (order attached as Exhibit A hereto). While the
Court dismissed without prejudice, it advised plaintiff’s corporate representative, Iris
Rossi, that “you need to make sure you read Mr. Johnson’s motion because there are
objections to the complaint, and much is to be said for their persuasiveness.” Now, a
year later, Ms. Rossi has apparently retained counsel and filed a virtually identical
complaint (Exhibit B hereto) — which is as frivolous as its predecessor.


http://dockets.justia.com/docket/court-nysdce/case_no-1:2006cv13498/case_id-294274/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2006cv13498/294274/5/
http://dockets.justia.com/
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The complaint fails to state a claim in even the barest terms. Interpreted
liberally, the complaint alleges that a contract was formed between the parties on October
11, 2003 concerning the film “Brothers in Arms.”" The complaint alleges that the Kerry
campaign, in violation of the alleged contract, (a) failed to post advertising for the film on
the campaign’s website and (b) used excerpts and distributed copies of the film without
permission.

In the initial action, plaintiff failed to provide this Court with the contract
forming the basis of its action. Now, a year later, in support of this new complaint,
plaintiff puts forward a document that, suspiciously, is unsigned by any representative of
the campaign. Plaintiff fails to allege sufficient facts to establish that a contract exists
between the parties. There are two basic failures:

First: the document proffered to the Court as “the contract” between the
parties is not signed by any representative of the defendants. Aside from that, it is dated
November 18, 2003 - more than a month after plaintiff alleges “the contract” was
executed.

Second, the document proffered to the Court does not even support
plaintiff’s allegations that the Kerry campaign had a contractual obligation to post
advertisements for the film on the campaign website.

Third, plaintiff fails to allege even the most basic facts concerning the
alleged unauthorized use of the film. In the most conclusory language, plaintiff simply
states that defendant “fraudulently used parts, photographs, person, questions and the like
from ‘Brothers in Arms’ in campaign commercials’ and “gave out copies of ‘Brothers in
Arms’ at rallies.” These two phrases constitute plaintiff’s entire factual basis for these
claims.

As stated in our previous motion to dismiss, contracts signed by only one
party, where intended to be signed by both parties, are not binding. Mellencamp v. Riva
Music Ltd., 698 F. Supp. 1154, 1164-66 (S.D.N.Y. 1988). More importantly, if a party
properly cannot allege the terms of a contract or the nature of its breaches, their claims
must be dismissed for failure to state a cause of action. Sony Financial Services, L.L.C.
v. Multi Video Group, Ltd., No. 03 Civ. 1730, 2003 WL 21396690 at *3 (S.D.N.Y. June
17, 2003). For the reasons above, plaintiff’s complaint fails to state a claim and should
be dismissed. We respectfully request a pre-motion conference in order to so move.

! Defendant continue to be unaware of any agreement between the parties signed on October 11, 2003 and
cannot locate a copy of such an agreement.
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Lastly, defendant’s time to answer, move or otherwise respond to
plaintiff’s complaint elapses on January 18, 2007. Defendant hereby requests a stay of
this time until this Court so advises. If this is acceptable, please indicate so by signing
below.

Respectfully submitted,

Q/h CW(VA
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SO ORDERED:

Kenpeth M. Kdras, U.S.D.J.

(| 1glo?

cc: Anthony Broccolo, counsel for plaintiff
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