Clark et al v. Barnhart et al Doc. 73

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RYAN CLARK, JOY JORDAN, RAYMOND
GIANGRASSO, TONY GONZALES,
JOHNNY L.HEATHERMAN,
and MONELL WHITE, ndividually and
on behalf of themselves, and on
behalf of all those siitarly situated,
06 Civ. 15521 (SHS)
Plaintiffs,
OPINION & ORDER

-against-
MICHAEL J. ASTRUE, Commissioner of the
Social Security Administration, in his official
capacity,

Defendant.

SIDNEY H. STEIN, U.S. District Judge.

The Social Security recipients who broughs putative class &on have established
previously in this litigation that the Soci@kcurity Administratio’s policy of withholding
benefits for individuals with anutstanding arrest warrant fov@lation of probation or parole
is invalid. They now move for certification afclass consisting of all individuals who, dating
back to August 22, 1996, were deprived of benasta result that pracgé. The Court certifies a
class that shall consist of orlyose individuals whose benefit&re denied or suspended on or
after October 29, 2006. Individuals receiving adedrysnefit decisions before that date are
excluded from the class because plaintiffs havedaotonstrated that their claims are timely.

|. BACKGROUND

The facts of this case have been recoumekttail in decisios by this Court and the

United States Court of Appesalor the Second CircuitSee Clark v. Astrug Clark 111”), 602

F.3d 140 (2d Cir. 2010Elark v. Astrug*Clark 11”), No. 06 Civ. 15521, 2008 WL 4387709
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(S.D.N.Y. Sept. 22, 2008Elark v. Astrug“Clark 1), No. 06 Civ. 15521, 2007 WL 737489
(S.D.N.Y. Mar. 8, 2007). In autshell, Congress amended the Social Security Act—first in
1996, again in 2004—to prohibit theymaent of Supplemental Security Income (“SSI”) and Old-
Age, Survivor, and Disability Insurance (“OASDI”) benefits to persermdating a condition of
probation or parole imposed undexderal or State law.” Pensal Responsibility and Work
Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, § 202(a), 110 Stat. 2105, 2185-86
(codified at 42 U.S.C. § 1382(e)(A)(ii)); Social Security Rotection Act of 2004, Pub. L. No.
108-203, § 203(a)(4), 118 Stat. 493, 509 (codifiedat).S.C. § 402(x)(1)(A)(v)). To enforce
these new exclusions, the Social Security Adstiation (“SSA”) adopted a practice of denying
or revoking benefits if an indidual had an outstanding arrestrvaat for a parole or probation
violation. See Clark I 2008 WL 4387709 at *1-2.

Plaintiffs brought this putativelass action in late 2006 seedfi(1) a declaration that the
amendments to the Social Security Act did peximit the SSA to deny benefits based solely on
the existence of a warrant af®) an injunction requiring th8SA to re-adjudicate adverse
determinations made on this faulty bagi€omp. 1 80.) On cross-motions for summary
judgment, plaintiffs argued that the SSA contt find that an indivdual was “violating a
condition of probation or pargle42 U.S.C. 88 402(x)(1)(A)(v)1382(e)(4)(A)(ii), on the basis
of a warrant issued upon probable cause bedhes&tatute requiresgreater evidentiary
threshold than probable causeonCluding that the reliance on wants was consistent with the
statute, this Court gréed judgment for the SSAClark I, 2008 WL 4387709 at *11.

The Second Circuit vacated that decision on appelaitk 111, 602 F.3d at 152. The
panel reasoned that geneydlivhen Congress provides thafact triggers civil legal

consequences, it is requiring a finding ttet fact is more likely than not trueld. at 148.



Finding no reason to deviate from this general, ntileoncluded that the SSA may deny benefits
only if a probation or parole violation is demonstrated by a preponderance of evitterate.
147-48. Because the finding of probable causetyfpatally supports the issuance of a warrant
does not satisfy the higher stkamd of a preponderance of ti@dence, the Court of Appeals
determined that the SSA'’s practice of relyiexclusively on warrants to deny benefits “is
contrary to the plain meaning tife [Social Security] Act.”ld. at 147. The Second Circuit
remanded this litigation to th{Sourt for further proceedingdd. at 152.

On remand, plaintiffs have now moved fortderation of a clasgonsisting of “[a]ll
persons nationwide whose SSI and/or OASDI beneere denied and/or suspended based
solely on the existence of a warrant for angabk violation of probatioor parole during the
period August 22, 1996 to and including such timéhe future when Defendants halt their
unlawful practices.” (Pls.” Mem. in Supp. Gfass Certification (“PIls.” Mem.”) at 7.)

The SSA challenges class certification on fremts. It argues #it plaintiffs do not
satisfy the prerequisites to classtification set forth in Feder&ule of Civil Procedure 23. It
also maintains that the proposed class is overly broad.

Addressing the definition of the class firgte Court concludesdhthe proposed class
should be left intact with the exdégn of its temporal scope. Tl@ourt also finds that plaintiffs
have satisfied the requirementsRafle 23, making certification appropriate.

[I. DISCUSSION

A. Scope of the Proposed Class

The SSA identifies four allegeflaws in the proposed cladsfinition. The first three
concern the prerequisites to jaidil review of the SSA’s benéflecisions set forth in Section

405(g) of the Social Security Act. Individuatgeay commence litigation ellenging a denial of



benefits by the SSA if they first (1) pres@anclaim to the SSA, (2) exhaust the SSA’s
administrative review process, and (3) bring within the 60-day statute of limitationSee
City of New York v. Hecklg€f City of New YorR, 742 F.2d 729, 734 (2d Cir. 1984¥fd sub
nom. Bowen v. City of New YdfiBoweri), 476 U.S. 467 (1986). The SSA maintains that the
proposed class definition is too broad becalisecompasses individuals who failed to satisfy
these preconditions to suit. The SSA’s fourthecbpn is that the nationde class proposed is
inappropriate. The Court agrethat the class is overbroad if@oas it includes individuals who
did not file suit within the appdable limitations period. Otherwasthe Court finds the scope of
the proposed class to be appropriate.
1. Presentment

Section 405(g) authorizes federal caubject matter jurisdiction for individual
challenges to SSA'’s eligibility determinationSee Binder & Binder PC v. Barnhaa81 F.3d
141, 149 (2d Cir. 2007). A nonwalivalgescondition to the exercise tfat jurisdiction is that
the individual first present a claim to the SS¥athews v. Eldridge424 U.S. 319, 328 (1976).
Where an individual challengesetdenial of newly-sought beritst the initialapplication for
benefits satisfies the ggentment requiremenCity of New York742 F.2d at 735. Where the
challenge is to the suspension of existing bésdfioth formal and certain informal requests for
reinstatement of benefits cditgte presenting a clainSee idat 735-36. But the proposed class
theoretically includes sial security recipients who, the face of the SSA’s suspension of
benefits, made no request at all with the SSA teehheir benefits reinated. Such individuals
have not presented a clairBee idat 735 (“[A] recipient subject toontinuing eligibility review

does not satisfy the presentment requiremenutih inaction.”). The SSA correctly contends



that Section 405(g) does not anttize jurisdiction ovethe claims of these passive persoBse
id. at 736.

Nevertheless, individuals failing present their claims caill be part of the class
because the Court may exercise mandamus jctiiza over their claims pursuant to 28 U.S.C.

§ 1361. Pursuant to section 1361, “[t]he distrantires shall have origat jurisdiction of any
action in the nature of mandamus to compebfficer or employee of the United States or any
agency thereof to perform a duty owed toplantiff.” The requirements of mandamus are
strict—the writ “will not issue unless (1) the pi&ffs have a right tdhvave the act performed,
(2) the defendant is under a clear nondiscnetip duty to perform the act requested, and

(3) plaintiff has exhausted all other avenues of reli€fity of New York742 F.2d at 739.

Despite how strait that particular gate nteey the Second Circuit has twice approved the
exercise of mandamus jurisdiction over non-pngisig class members in comparable challenges
to unlawful SSA adjudication methodSee idat 739 & n.7Ellis v. Blum 643 F.2d 68, 77-82 &
n.10 (2d Cir. 1981). Mandamus was appropriathdse cases because the plaintiffs were
seeking to enforce a nondiscretionary procedighlt granted by statetthat could not be
vindicated by exhausting administrative review with the SSAe City of New York42 F.2d at
739;Ellis, 643 F.2d at 78-79. The same conditiongiobhere. As the Second Circuit held,
class members have a statutory right to eligybdeterminations based on a preponderance of
the evidenceSee Clark 1) 602 F.3d at 148-49. And as tiisurt previoushheld, exhaustion
of administrative remedies in this instance is futiBark I, 2007 WL 737489 at *4. Mandamus
jurisdiction accordingly permits individuals whdlél to satisfy the presentment requirement to

participate in the class.



2. Exhaustion

The SSA next contends that the proposlads is overly broad because it embraces
individuals who failed to exhattully the SSA’s internal appeals process prior to seeking
judicial redress, as geiired by Section 405(g)See City of New Yorik42 F.2d at 736. Unlike
presentment, exhaustion may be waivdd,and, as just mentioned, tBeurt waived it here “on
the grounds that it would be futile for plaintiffs¢ballenge the Secretary’s interpretation of the
statute in administrative hearing§fark I, 2007 WL 737489 at *4.

The SSA submits that the subsequent success of three named plaintiffs in obtaining
restoration of their benefits should prompt @wurt to reject its prioruling. This is not a
compelling argument. As the Supreme CourttledSecond Circuit have demonstrated, the fact
that the idiosyncrasies of inddaal cases may permit some classniners to obtain relief has no
bearing on the exhaustion inquiry where, as h@eentiffs challengehe manner in which the
SSA adjudicates eligibilitySee Bowem76 U.S. at 485-8&Jew York v. Sullivarf06 F.2d 910,
918 (2d Cir. 1990). The Court adheres to its amion that exhaustion is futile for the reasons
set forth inClark I. As a result, individuals who did notleaust administrative remedies are part
of the class.

3. Sixty-day limitations period

The SSA’s next objection is the inclusion in the class ofdividuals who failed to seek
judicial review of the agency'decision within the prescribegD-day statute of limitations.
Plaintiffs contend that the statute of limitats is no obstacle because it has been tolled since
August 22, 1996. The Court finds that tolling of ghatute of limitations is appropriate, but not

to the extent that plaintiffs suggest.



Plaintiffs filed their class action ogolaint on December 28, 2006, which “suspend[ed]
the applicable statute of limitations asalbasserted members of the clasar. Pipe & Constr.
Co. v. Utah 414 U.S. 538, 554 (1974ee Pavano v. Shalal@5 F.3d 147, 152 (2d Cir. 1996).
The result is that individuals acquiring claimscg that date have timely claims today. So too
do individuals who had timely claims on that daiedividuals denied benefits or who had their
benefits suspended on or after October 29, 2006, @Opmt#or to the filing of the complaint.
Such persons are properly within the class.

The claims for individuals whose benefitsreglenied or suspended prior to October 29,
2006 are timely only if they are entitled toug@ble tolling of the statute of limitations.
“[E]quitable tolling permits courts to deem figa timely where a litigardgan show that ‘he has
been pursuing his rights diligently’ and thedme extraordinary circumstance stood in his
way.” Torres v. Barnhart417 F.3d 276, 279 (2d Cir. 2005) (quotidgce v. DiGuglielmp544
U.S. 408, 418 (2005)). Plaintiffs bear “the tbein of demonstrating ¢happropriateness of
equitable tolling.” Boos v. Runygr201 F.3d 178, 185 (2d Cir. 2000).

While in “most cases” the SSA determineisether to extend Section 405(g)’s 60-day
limitations period, “cases may arise where thdtegguiin favor of tolling the limitations period
are so great that deference to theray’s judgment is inappropriateBowen 476 U.S. at 480
(internal quotation marks omitted). Courts héwend equitable tolling appropriate in Section
405 class actions where the record revealsthi@aESA engaged in secretive or misleading
conduct that “prevent[ed] plaintiffs from knowing @fviolation of rights,’i.e. plaintiffs lacked
“a reasonable opportunity to learn the facts camogrthe cause of action” until after the time
for filing suit had already elapseity of New York742 F.2d at 73&ee id(equitable tolling

appropriate because “the Govermig secretive conduct” was such that plaintiffs “did not and



could not know that [] adverse decisions had beade on the basis of a systematic procedural
irregularity that rendered them subject to court challeng®Xon v. Shalala54 F.3d 1019,

1033 (2d Cir. 1995) (approved tolling of the limitatiqgrexiod because plaintiffs had “no way of
knowing” that the SSA was systematically misapplying its own regulatiSadl)yan 910 F.2d

at 917 (tolling was appropriate because pitign“lacked the abity to know of theper serules”
they challenged prior to expiratiaf the statute of limitations).

Plaintiffs contend that equitable tollingappropriate in this case because the SSA’s
exclusive reliance on warrants was “contrarfits] own implementing regulation” and because
the SSA “did not advise [beneficiaries] thagithbenefits were being halted based on a mere
warrant.” (PIs.” Reply in Supp. of Class Cert#ion (“Pls.” Reply”) a©.) These contentions
are unavailing.

Without offering any facts or arguments upgort of their position, plaintiffs summarily
assert that the SSA'’s reliance on warrants avassapplication of the SSA regulation governing
the suspension of benefits for plerand probatiowiolators. (d. at 9.) That is not the case.
Though the Second Circuit on appeal suggetatthe regulation is ambiguous, it did not
address whether the regulation ptited revocation of benefits onettbasis of a warrant alone.
See Clark 11] 602 F.3d at 152. This Court previoustideessed this issue and held that the
SSA's reliance on warrants was mointrary to the regulatiosee Clark 1) 2008 WL 4387709
at *8-9, which authorizes the suspension of fienstarting from “[tjhe month in which a
warrant or order for the individual'arrest or apprehension . . .issued by a court or other duly
authorized tribunabn the basis of aappropriate findingthat the individuat-. . . [i]s violating,
or has violated, a condition of his or her prdraor parole . . ..” 20 C.F.R. § 416.1339(b)

(emphasis added). The scope of this authaoizatirns on the meaning of “appropriate finding,”



an undefined and admittedly ambiguous term. Gibat the regulation authorizes suspension
upon the issuance of arrest warrants and that the basis of such svartgpically probable
cause, it is reasonable to intexpan “appropriate finding” in th context as a finding based only
on probable causeSee Clark 11 2008 WL 4387709 at *8. Becaus@rrants rarely require a
finding greater than probable capgghe SSA “had intended foermit suspension of benefits on
the basis of a warrant only in very rare amstes, it would undoubtedhave said so more
explicitly.” 1d.

It is most assuredly the case that the SS@gaulation could have been clearer, but that
alone does not warrant equitable tolling. Tlee@d Circuit has explaidehat the failure to
publish a policy in a regulation does not makgiitable tolling per se appropriatéee Dixon54
F.3d at 1032. The publication of an ambiguragulation should not by itself necessitate
equitable tolling either. kie a nonexistent regulation, ambiguous regulation does not
necessarily prevent a phiff “from knowing of aviolation of rights.” City of New York742
F.2d at 738. Rather, the Court must decide whetteitable tolling is jppropriate “on the facts
of the case before [it],” that is whether “this iseaf those ‘rare case[s] in which ‘the equities in
favor of tolling the limitations p#od are so great that defepento the agency’s judgment is
inappropriate.”Dixon, 54 F.3d at 1032 (quotirgowen 476 U.S. at 480, 481).

This brings the Court to gintiffs’ contention that the SSéid not put class members on
notice that their benefits wereltea or denied on the basisafvarrant for a probation or parole
violation. In support, plaintiffgite a single piece of evidee: a letter received by former
plaintiff Elaine Clark in December 2005 from the SSA eaipling that it “plan[s] to stop”

Clark’s benefits because “the law prohibits us froaying Social Securitigenefits to individuals

! Elaine Clark died in November 2008. (Decl. of Joy Jordan dated June 10, 2010, at  3.) Her children,
Ryan Clark and Joy Jordan, have repldoedas plaintiffs in this actionrSeeOrder dated March 14, 2011. Unless
otherwise indicated, references in this Opinion & Order to Clark as a plaintiff refer to Elaine Clark.
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who have an outstanding arrest warrant for aemvhich is a felony . . . or who have violated a
condition of probation or parole under Federabtate law. We have information that you fall
into one of these categories.” (PIs.” Repljl@t(quoting Ex. 1 to Decbf Elaine Clark dated
Jan. 2, 2007 (“Clark Decl.”)).) Pilatiffs contend that these “for suspension notices distributed
to beneficiaries did not advise them that their benefits were being halted based on a mere
warrant, but rather falsely suggedthat a finding of an actuphrole or probation violation had
been made.” (Pls.” Reply at 9.)

The Court agrees that theragraph cited by plaintiffs ismbiguous. But it cannot accept
the conclusion that the SSA systeiralty failed to advise benefiaries that their benefits were
being denied on the basis of a watraThe record does not support it.

The ambiguous December 2005 letter to IClgyon which plaintiffs rely was only
announcing the SSA’s intention saspend her benefits. The la8SA letter, dated January 19,
2006, announcing the actual suspension of Clarkigtits was pellucid, stating clearly and
simply as follows: “We cannot pay benefits to you because you have an outstanding arrest
warrant for a violation of a condition of probation or parole under Federal or State law.” (Ex. 3 to
Clark Decl.) The letter also identified the stainding warrant by thesuing jurisdiction, date
and warrant number.Id.) The suspension letter sent to plaintiff Monell White contained the
exact same language and the same identifyingrrgtion for his outstanding warrant. (Ex. 1 to
Decl. of Monell White dated Jan. 2, 2007 (“WhitedD”)). Contrary tglaintiffs’ contention,
these suspension announcetsanade it clear that it waselexistence of a warrant for a
probation or parole violation—and not a conclusive finding of an actual parole or probation

violation—that was the basisrfthe denial of benefits.
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Even the December 2005 letter to Clark citedvabis not as uninformative as plaintiffs
make it out to be. Though no model of claritye tetter describes the information the SSA was
relying on as follows: “Our records show thia¢ Santa Clara Co So, 55 Younger Ave, San Luis
Obisbo, CA 95110, issued a warrant for your arresa fi@lony crime or a violation of Federal or
State probation or parole on November 21, 20qEX. 1 to Clark Decl.) Thus, the letter
indicated that the SSA was relying on a warrédraugh not necessarilywaarrant for a probation
or parole violation. But the letter does spetifg warrant number and advises the recipient to
contact the issuingirisdiction for more information. 1q.)

The declarations of plaintiffs Raymond Giangrasso and Johnny Heatherman submitted
with plaintiffs’ motion for certification do not ecain the suspension letters they received, but
there is no doubt that the SSA informed them their benefits were revoked on the basis of an
outstanding warrant for a probationgarole violation. Giangrassoespfically states this to be
the case: “In or about 2001, | received a lettemfthe SSA, advising that my benefits would be
suspended due to an outstanding warrant for mgtafisean alleged violain of the terms of my
probation.” (Decl. of Raymond @ngrasso dated Jan. 2, 2007 (“Giangrasso Decl.”), at { 6.)
Giangrasso also filed a motiondet aside his outstanding warrantvhich his lawyer explained
that Giangrasso’s Social Sedyrbenefits had been terminated on the basis of the warrant but
“would be reinstated, if this waant were withdrawn.” (Ex. 2 t@iangrasso Decl.) Heatherman
avers that when he called the S®Anquire into appealing the suspension of his benefits, he was
told “there was no reason to appeal the susiparuntil the warrant that allegedly had been
issued with respect to me had been clearéDgcl. of Johnny L. Heatherman dated Jan. 3, 2007
(“Heatherman Decl.”), at  8.) Heathermastdbsequent request for reconsideration from the

SSA further reveals that he km¢he basis for his loss of bditg, since he argued that the

11



“[w]arrant was 19 years old[,] no attempt by Ohicetdradite has been madad | have tried to
clear up the case. | thought itsvaeared in '91 when | was toby Ohio Probation Dept. to pay
court fees, which | did, they tolde it would be cleared, | thoughtvas.” (Ex. 1 to Heatherman
Decl.)

Of the named plaintiffs, only Tony Gonzal@as not informed that his benefits were
suspended on the basis of a warrant for a pargbeobation violation.But there is a simple
reason for this: the SSA did notspend his benefits on that lmsRather, as his suspension
letter informed him, Gonzalésst his benefits because t88A concluded that he had “an
outstanding warrant for a felonyimre.” (Ex. 2 to Decl. of Tony Gonzales dated Jan. 2, 2007.)
Insofar as Gonzalez’s suspension letter is grebait further supports the conclusion that the
SSA communicated the basis for its demms to deny or suspend benefits.

This record clearly indicates that the Si8formed the named plaintiffs at the time of
suspension that their benefits were revoked lscatian outstanding warrant. As a result,
plaintiffs had “a reasonable opparity to learn the facts conagng [this] cause of action”
before the statute of limitations expire@ity of New York742 F.2d at 738. That this
knowledge resulted from corgendence with the SSA, and natrin an explicit regulation, does
not make equitable tolling appropriat8ee Johnson v. ShalaaF.3d 918, 923 (9th Cir. 1993)
(in a challenge to the SSA'’s policy of treating inkloans as income, the failure to publish the
policy in a regulation did not have “the samagtical effect on claimants as a secret policy”
because the SSA notified claimadtisectly that their benefits we denied on the basis of the
their in-kind loans (internajuotation marks omitted)).

The experiences of the named plaintiffs dymgo not support the pd®on that they did

not receive notice that their bditg were being denied on thedis of an arrest warrant for a
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probation or parole violation. In the absentevidence suggesting that the remaining class
members were denied notice—and plaintifier none—the Court cannot conclude that
plaintiffs have demonstrated that eqbl&tolling for the class is warranted.

4. Nationwide class

The SSA contends that certéition of the proposed natiwide class is undesirable
because it would foreclose litigati of the issue presented her@ther circuits. This concern
does not require rejecting a national claSsee Califano v. Yamasaki42 U.S. 682, 701-03
(1979). “The certification of a nationwide class is committed in the first instance to the
discretion of the district court.Td. at 703. In exercising thatstiretion, a court should “take
care to ensure that nationwide relief is indapgropriate in the case before it, and that
certification of such a class would not improperfenfere with the litigation of similar issues in
other judicial districts.”ld. at 702. It should also consider whedr counsel is adequate to
represent a nationwide clasSee idat 703.

The nationwide class plaintiffs proposeajgpropriate. Nationwide declaratory and
injunctive relief would be proper given the SSApplication of a nationwide policySee idat
702 (“[T]he scope of injunctive relief is dictatbg the extent of the viation established.”).
There is no reason to suppose thath relief willinterfere with ongoing litigation elsewhere,
since no similar cases have béeaught to the Cours’ attention. The only case which the SSA
invokes,Slusser v. Astryé57 F.3d 923 (8th Cir. 2009), is inapposite because it did not involve
a challenge to the SSA’s practice of relyingvmarrants to withhold benefits. Finally, class
counsel are able—two of the class’s propds@d/ers have already demonstrated both
experience and facility in actions this type, obtaining a subst#al settlement for a nationwide

class of social security claimi denied benefits solely oretbasis of an outstanding felony
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warrant, (Pls.” Mem. at 15-17)See Martinez v. Astruélo. 08 Civ. 4735 (N.D. Cal. Sept. 24,
2009) (order approving class action settlemehtje SSA’s apparent preference for litigating a
single issue in multiple circuits does not outwetigh factors here that favor certification of a
nationwide class.

B. Rule 23 Requirements

Having determined the appropriate parameatéthe proposed class, the Court now turns
to whether plaintiffs have met their burdendeimonstrating compliane@th Federal Rule of
Civil Procedure 23. Rule 23(a) pides that a class suit may be maintained only if “(1) the class
is so numerous that joinder of all members is awpcable; (2) there are questions of law or fact
common to the class; (3) the claims or defe$¢ise representative pgees are typical of the
claims or defenses of the class; and (4) theasentative parties will fairly and adequately
protect the interests of the class.” Additionally, the suit must qualify as one of the permissible
types of class actions defined in Rule 23(b).

Plaintiffs have met their burden on thel®@3(a) requirements. A 2009 report by the
SSA's Office of Inspector General states smbf Oct. 2006, there waee104,720 social security
beneficiaries with probation or gae warrants. (Pls.” Reply &t(citing Audit Report No. A-01-
09-29177, The Social Security Adminigtoa’s Fugitive Felon Program and th&rtinez
Settlement Agreement (Office bfspector General, October 15, 20@9), 9-10).) From this
data point one can easily infer that thegarsed class is numerous enough to warrant
certification. See, e.gAlcantara v. CNA Mgmt., Inc264 F.R.D. 61, 64-65 (S.D.N.Y. 2009)
(numerosity presumed where a court can reaspmalder that the classontains 40 members or

more).
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In addition, a common question of law pades this action, which challenges the
evidentiary standard the SSA has applied tordetes the eligibility of all class memberSee
New York v. Hecklel05 F.R.D. 118, 124 (S.D.N.Y. 1985 C6mmon questions of law and fact
are presented in that the inquagidressed by this litigan is not to a determination of the merits
of individual claims, but to the lelity of defendants’ policy of usinger serules to deny
disability claims.”).

As to typicality, a class represtative’s claims are typical when they *“arise[] from the
same course of events™ and rely on “dan legal arguments to prove the defendant’s
liability.”” Marisol A. v. Giulianj 126 F.3d 372, 376 (2d Cir. 1997) (quotinge Drexel
Burnham Lambert Grp., Inc960 F.2d 285, 291 (2d Cir. 1992)). The SSA argues that none of
the named plaintiffs satisfy this requiremefitie agency is correct in regard to plaintiffs
Gonzales, Giangrasso and Whaagch of whom have had theimedits successfully restored.
Plaintiffs concede that Gonzal and Giangrasso no longer halams against the SSA, but
maintain that White still does. (Pls.’ Re@t1.) The SSA restored White's benefits in
December 2006, but his benefits were smsjed from September 2006 to November 2006,
(Decl. of Judith Wiltsie dated Sept. 1, 2010, &) fand plaintiffs argue that White retains a
claim for the payments he did not receiveidgthat three-month ped. Though plaintiffs
assert that the SSA “admits” thhts is the case, (Pls.” Reply &Y, they cite no such admission
and the SSA’s position is that \itéh has “received all the relifie] could expect to receive,”
(Def.’s Mem. in Opp. to Class @dication at 16). The recordoes not clearly address this
point. It does, however, contarletter sent to White and dated December 25, 2006 in which the
SSA explained that it was “sending” Whitelseck for “benefits due you through November,

2006.” (Ex. 5 to White Decl.) Though White haot received that check as of January 5, 2007,
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(White Decl. 1 20), plaintiffs have not providady more recent information to show that the
SSA failed to send the promised check. In lighthef SSA’s stated intention to pay White past
due benefits, the Court does fiad that plaintiffs have met &ir burden of demonstrating that
he has a claim that is typiaafl the rest othe class.

Heatherman and Clark, however, are typicakelthe class generally, they claim to have
been wrongfully denied benefits and theydaot obtained any relief. The SSA’s only
objection to Heatherman and Claskypicality—and their adequacy, for that matter—is that they
are subject to the defense of failure to exhadministrative remedies. Because the Court has
waived the exhaustion requiremtdor the entire classee supr&art 11.A.2, this argument
carries no weight.

Adequacy, the last of the Rule 23(a) conditidnsquires that plaimffs demonstrate that
class counsel is qualified, expEnced, and generally abledonduct the litigabn” and that
“there is no conflict of interest between the ndrp&intiffs and other mmabers of the plaintiff
class.” Marisol A, 126 F.3d at 378 (internal quotation marks omitted). On the first point, the
SSA does not contest the adequacy of Betina@®dPl, Steven E. Obus, Jennifer J. Parish and
Gerald A. Mcintyre, the proposed class coun3die Court agrees that light of their
professional qualifications anaerience handling class actiomglasocial security litigation,
(seePls.” Mem. at 13-17; Exs. 2-5 to Decl.Rtissell L. Hirschorn in Supp. of Class
Certification dated June 22, 2010), the propadass counsel are “glifeed, experienced, and
generally able to condutte litigation.” On tle second point, the Court finds that Heatherman
and Clark share the interests of the rest of the class, namely to have the SSA adjudicate eligibility

for benefits pursuant to statuily mandated standards.
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The Court notes, however, that Elaine Clarksh# cannot serve as a class representative.
She passed away in November 2008 and ceased being a nominal plaintiff in this action upon the
Court’s granting of an unopposgtbtion to substitute her chilein, Ryan Clark and Joy Jordan,
as plaintiffs. SeeOrder dated March 14, 2011. Though the motion to provide substitute
plaintiffs in place of Elaine Clark wagdd simultaneously with the motion for class
certification, the parties debated Elaine Clask&bility as a class representative and did not
address whether her substitutes—Ryan Clark and Joy Jordan—are qualified to serve in that
capacity. There is some support for the propmsithat substituted plaintiffs can assume the
class representative role that otherwise wialde been occupied by a deceased plairfiéfe
Lightfoot v. District of Columbig629 F. Supp. 2d 16, 19-20 (D.D.C. 20(R@e v. City of New
York No. 00 Civ. 9062, 2003 WL 22715832, at *3 (NDY. Nov. 19, 2003). Given the parties
seeming unconcern with this igsuhe fact that Elaine Claserved as a putative class
representative for nearly twegrs prior to her death—an interval in which she saw this case
through the summary judgment stagand that the Social Security Act entitles Clark’s children
to pursue her claingee42 U.S.C. § 404(d)(5), the Coudrcludes that newly substituted
plaintiffs Ryan Clark and Joy Jordan mego serve as class representatives.

Finally, this class action may be maintaipeotisuant to Rule 2B§(2), which permits
class actions where “the party opposing theslzas acted or refusedact on grounds that
apply generally to the class, 8wt final injunctive relief ocorresponding declaratory relief is
appropriate respecting the classa whole.” This action qualifies under that provision because
the SSA'’s use of an improper evidentiary stadde generally applicable to the class and

injunctive relief is requested.New York v. Heckled05 F.R.D. at 124.
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I1L.CONCLUSION

For the reasons set forth above, the Court grants plaintiffs’ motion for class certification
and hereby certifies the following class: All persons nationwide whose SSI and/or OASDI
benefits were denied and/or suspended based solely on the existence of a warrant for an alleged
violation of probation or parole during the period from October 29, 2006 to and including such
time in the future when final relief is entered in this action. Plaintiffs Johnny L. Heatherman,
Ryan Clark and Joy Jordan are to serve as representatives of this class and Betina B. Plevan,
Steven E. Obus, Jennifer J. Parish and Gerald A. McIntyre are appointed as class counsel.

Dated: New York, New York
March 18, 2011

SO ORDERED~

" SidneyH. Stein, U.S.D.J.
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