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CASTEL, U.S.D.J.

Corporate Compliance Associates (“Corporate Compliance™) is the relator in this
qui tam action brought under the False Claims Act, 31 U.S.C. § 3729, et seq. (the “FCA”). Its
Fourth Amended Complaint (the “Complaint™) asserts that the defendants orchestrated several
long-running schemes to defraud Medicare and Medicaid by falsely certifying legal compliance
with certain regulatory and statutory obligations.

Corporate Compliance asserts that, under the direction of its then-CEO John. R.
Reynolds, defendant Hospital for Special Surgery! (the “Hospital”) paid excessive compensation
to its physicians in order to induce in-house servic.e referrals that inured to the Hospital’s
financial benefit. These alleged physician “kickbacks™ came principally in the form of

compensation arrangements that included variations in base salary tied to the physicians’ referral

! The caption identifies the Hospital by its full name, the New York Society for the Relief of the Ruptured and
Crippled, Maintaining the Hospital for Special Surgery d/b/a Hospital for Special Surgery.
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volumes, an@dnannual acrosthe-boardpaymentor administréive and teaching
responsibilitieghat the Complainleems to have beensham.The claim is that the Hospital
has linkedphysiciancompensatio to the volume oin-Hospitalservicereferrals and, thus,
violatedtwo federal criminal laws: the AnKickback Statute42 U.S.C. § 1320a-7b(b), and the
Stark Act,42 U.S.C. § 1395nn(a). According to the Complaint, the Hospital fraudulently
certified in its government reimbursement forms that it complied with relevant laws and
regulations, when in truth it was in violation of these two statutes. The Complaiallalges
that the hospital submitted codes that figlgedicated that certain procedures where performed
in physicians’ private offices and not at the Hospital, and sought reimbursemeaditdogical
procedures at two unlicensed facilities. It further allegestf@indant Reynoldsuccessfully
solicited kickbacks from an outsidlling companyowned by defendant Michael H. Kemp.

The Complaintlleges that the defendants’ conduct has caused damége
United Statesn excess 0$788,000,000, arising out of hundreds of thousan@ssd claims.lIt
does not quantify the amount of damages incurred by the State of New York as af resul
alleged Medicaid fraudlf the FCA'’s treble damages provision were to apply, 31 U.S.C. 8
3729(a)(1), the Hospital could be liable for an amount well in excess dlli$a.bAs thequi
tamrelator, Corporate Compliance would be entitled to a percentage of any danmaiggs i
recover on behalf of the United States of America and the State of New York, botltlf whi
havedeclined to intervenm this action

The threadefendants have filed motions to dismiss pursuant to Rules 9(b) and
12(b)(6), Fed. R. Civ. P. (Docket # 60, 64, 6B9rreasons that will be explaingtthe Court
concludes that the Complaint fails to satisfy the pleading requirements of Bulénd(eaching

thatconclusionthis Court joins others that have concluded draFCA claim does not satisfy



Rule 9(b) solely by allegations of a fraudulent scheme, but seti$brth with particularity the
circumstances constituting the fraud as to thens themselves

Defendants’ motions to dismiss are therefore granted.

BACKGROUND

A. The Patrties.

The Hospital is a ndibr-profit corporationthatoperates a 17Bed orthopedic
surgery center and teaching hospital located at 535 East 70th Street. (Compl'ttfw28.)
founded in 1863, is affiliated with the New YoRcesbyterian Healthcare System and Weill
Cornell Medical College, and hasore ttan 3,000 fulltime employees (Compl't  79.) The
Complaint alleges that the Hospital participates in a compehiive York Cityhealthcare
market. (Compl't 1 8@1.)

Defendant John R. Reynolds was the Hospital’s Chief Financial Offigar fro
1986 to 1997 and its Chief Executive Officer from 1997 to 2006. (Compl't § 30.) According to
the Complaint, Reynolds oversaw the implementation of several unlawful schemestémgot a
to boostthe Hospital’'sevenue. Thosealleged schemes are explained in greater detail below.
The Complaint asserts tha July 11, 2013, Reynolds pleaded guilty to one count of wire fraud
and one count of making false statements to a law enforcement agent. (Compl’t  18.)
According to the indictment in th@iminal case those schemes involved kickbadtsa
different kind,which were made for Reynolds’s persogainandwere concealed from the

Hospital's board of directors; in other words, the Hospital was a victim of Rejsmalisieeds.

2The Complaint does not include additional details as to the criminal progeedjainst Reynolds. The charges in
his criminal case have minimal overlap with the claims at issue here. The indiégmunited States v. Reynolds

12 Cr. 708 (S.D.N.Y.) (HB), charged Reynolds with an extortion arid&izk scheme whereby he received
approximately $1.4 million in illegal kidacks, while simultaneously concealing his activities from the it&d'sp
board of directors. (12 Cr. 708, Docket # 2.) Specifically, the indictniremged Reynolds with receiving
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The late Judgelarold Baer setlenced Reynolds to 18 months’ imprisonment on November 7,
2013. (Compl't § 18.Corporate Compliance alleges théiie to Reynolds’s misconduct, the
Hospital submitted claims and cost reports to the United States and the State\abiK¢hat
falsely certified that the Hospital and its physicians received Medicar®adidaid
reimbursemeistin compliance with governing laws. (Compl’'t § 19.)

Defendant Michael H. Kemp is the former owner of Professional Billing
Controls, Inc. (“PBC”) an outside firm that provided billing services to the Hospif@ompl't
31.) As will be discussed in greater det&brporate Compliance allegdsat Kemp and PBC
paid monthly kickbacks to Reynolds in exchangelierHospital' illing-services contracts
(Compl't] 138.)

Corporate Complianas thequitamrelator. Corporate Complianadescribes
itself as a Delaware general partnership, ma#tes no allegations as to its business or its
operationsit does not allege any relationship to the Hospi{@ompl't § B.) It appeasthat its
claims are based in part on information obtained from unnonexr officers employed by the
Hospital, includingts former Chief Compliance Officer and ifsrmerAssociate Vice President

of Physician Services.

$420,000 in illegal kickbacks from outside billing vendors in exchémgsecuring their business with the Hospital;
requiring asubordinatédospital employee to pay Reynolds half of the employee’s own annual bBotataéng
approximately $298,500; and successfully soliciting approximately $670,009rreps&s from a United Kingdom
hospital in exchange for securing it a business partnewnstiighe Hospital. (12 Cr. 708, Docket # 2.) The
Indictment charged Reynolds with one count of racketeering and one cooakiof false statements to the
government. (12 Cr. 708, Docket # 2.) Following issuance of a SupersedingdtidornReynoldgleaded guilty

to one count of wire fraud and one count of making false statemethis governmentand Judge Baer sentenced
him to 18 months of imprisonment for each count, with the sentences to rumreatigu (12 Cr. 708, Docket #

33.) Aside fronthe charges related to the Hospital’s business with outside billimdpve, the charges in the
criminal action do not overlap with the theories of liability propose@brporate Compliance.
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B. Alleged Kickbacks to SoliciPhysician Inducements for Hospital Referrals.

As noted, much of the Complaint is directed toward an alleged scheme whereby
the Hospital paid excessive compensation to its physicians in order to induce theke to ma
referrals forpatientservices within the Hospital. The Complaatiegesthat theHospital sought
to enhance its profits by ensuring thatrativeprocedures were performedthin the Hospital's
own facilitiesand notat other institutions It againbears emphasiag that theComplaint’s
theory ofliability is premised on the Hospitallegalcertificatiors that its submissions for
reimbursement compliedith applicable laws.

According to the Complaint, the Hospital sought to increase its profits from
facilities-based revenue Corporate Compliances alleges thatause the Hospital has a limited
number of beds, it generates substantial revenue from offices visits, syrdiagesstic services
and rehabilitation services. (Compl't 1 4.) The Hospital's physiddhgatients for services
such as visits and surgeriésit, separatelythe Hospital billgpatientsfor theuse of facilities
associated with those services, such as acceggetating rooms, diagnostic equipment and
supplies. (Compl't § 4.) CorporaBdmpliancedabelstheHospital'sfacilities-basedevenueas
“derivative revenue.(Compl’t T 4.)

Corporate Compliancassers that the Hospital provided monetary incentives to
physicians in order to induce and encounaderralsthat brought the Hostail derivative
revenue. (Compl’t § 5.)n calculating such physicigmayments, the Hospital allegedly
considered the value and volume of physician referrals. (Compl't 5.) The Hagpitdle
physicians then submitted claims to Medicaid and Medimareeimbursement. (Compl’t  5.)

The Hospital’'s compensati@rangements varied based on whether a doctor was

classified as a “contract physician” or an “independent physician.”



1. The Compensation Arrangement for Contract Physicians.

TheHospital paid contract physicians betlsalary and a percentage of their
billings. (Compl't 11 7, 92) According to the Complaingalary and billing percentage varied
based on the amount oévativerevenue thathephysician generatet the Hospital. (Compl’t
1 8.) The basesalariesof contract physiciansanged from $200,000 to $750,000. (Compl't |
92.) Contract physicians received othertb@job benefits, includinggaymentof administrative
costs and malpractice insurance. (Compl't § 92.)

Becauseontact physicians referred “nearly 100% of their patientghe
Hospital's] operating rooms,” erivativerevenuesubstantially underwrote physician salaries.
(Compl't 19.) According to the Complaint, the Hospital heavily weighed the amount of
derivativerevenue generated by a contract physician when it calculated sal@aspl't T 96.)
The greater thderivativerevenue, the higher the physician salary. (Compl’'t § 96.) The
Complainthames twapecific physicians whallegedlyreceived variableompensatioimn 2002
and 2003 based on the number of surge¢hahey performed and therresponding erivative
revenue gained by the HospitgICompl't 111 98100.) Were it not forphysicianreferrals the
resultingderivativerevenueand the correspondingimbursement from Medicare and Medicaid,
the Complaint alleges, thdospital would have been “subsidizing” physician salatiesause
the revenue generated solely throtigd physiciansprofessional billings was less than their
salaries. (Compl't 91 910, 101-07.)

2. TheHospital's Use of Independent Physicians.

According to Corporate Compliance, the Hospital “tried to push” contract
physicians who generated low derivative reveinte reclassification a§ndependent

physicians’ (Compl’t 1 10911.) Independent physicians réeed 100% of their own billings.



(Compl't 1 12, 115.) Independent physicialsohadaccess to hospital facilities and support
staff. (Compl't 94.)

3. The Hospital’'dJse of CARA Payments

Both contractphysicians and independent physiciaeseived annual payments of
$80,000 for work spent performing clinical, administratinesearctand academic serviceso
called “CARA Payments.” (Compl’t §20.) Corporate Compliance asserts that these payments
amounted to kickbackthat were paidn exchange fophysicianreferrals to the Hospitaand
that the extra duties for whigihysicianseceived compensation did not warrant the $80,000
annual payments.

According to the Complaint, the CARA paymetitemselesare evidence of
FCA liability due to the Hospital's uniform use of them. (Compl't  1Hagh physician
received an $80,000 flat féer CARA duties despite variations in the amount@ARA work
that eactperformed. (Compl’t § 121.) Corporate Compliaassers that the “majority” of
physicians did not perfort@ARA work to justify these payments, were not expected to do so,
and that the Hospital did not account for the amoutited spent on CARA activities(Compl't
11 122-23.)It allegesthat the number of physicians receivitfgRA paymentgontinued to
grow, even as the number of interns and residents requiring instraefidsteady (Compl’t §
124.) For instance, @ording to the Complaint, from 1996 to 2013, the Hospital increased it
number of orthopedic surgeons from 40 to 100, while the number of intermssachehts
remained consisten{Compl’t 1 12826.) During this time, all physicians continued to receive
$80,000 in annual CARA payments. (Compl’t  127.)

Similarly, Corpomte Complianceontends that as the number of surgeons

available tgperformclinical work with indigenpatientsgrew dramatically, the volume of



indigentclinical workatthe Hospitadeclined (Compl’t § 129.)Medical care for the indigent

falls within the clinical duties for which doctors receive CARA paymeAtssevidence of the
Hospital’s declining work with indigent patientSprporate Compliancassers that Medicaid
revenue decreased from 5.71% of overall Hospital revenue in 2000 to 2% in 2010. (Compl’t |
129.) The Complaint estimates that the Hospital provides less than half the volMeeicdid
clinical care thairit did ten years agwhile its number of available physicians more than

doubled, with all physicians receiving CARA payments. (Compl't  131.)

4. The Hospital's Payments to Physicians with Administrative Titles

Corporate Compliancalsodescribs the Hospital adeing“top-heavy’ with
executives and administrators.” (Compl't  132He Hospitalallegedlyemployedmore
administrators than peenrstitutions thabffereda wider breadth of services. (Compl't § 132.)
According to the Complaint, approximately 12.9% of the Hospital'stiimié& employees are
administrators, compared to 6.9%ewmhployeest MontefioreHospital. (Compl’t 1 133-34.)
The Complaint asserts that the Hospital's physicians received remuneoatjol fitles that
includeddepartmental “chief,” “head” or “directordespite performing no additional services.
(Compl't  135.) According to the Complaint, the Hospital’'s “Service Chiefséwaid
$160,000 without shouldering additional responsibilities. (Compl't § 136.) The Complaint
assertghat theaddedcompensation that came with these administratives titlducednore
referralsto bring cerivativerevenueo the Hospital. (Compl't  137.)

C. Outside Billing Companies’ Alleged Kickbacks to Reynolds.

Corporate Compliancassers thatReynoldsorchestrate@n illegal kickback
arrangement witlPBC, an outside company that provided billing services to the Hospital.

(Compl't  16.) It assertghat from 1990 through 2002, defendant Reynoldbestrated a “pay



to play scheme” wherein Islicited and received monthly payments from ven@doexchange
for securingpilling business tahose vendors from the Hospital and its contract physicians.
(Compl't 1 16-17.)

According to the Complaint, defendant Kemp, the own&RBX, paid monthly
kickbacks to Reynolds in exchange &r agreemertb provide outsidéilling services to the
Hospital. (Compl’t § 138.) This scheme ended in late 2002, when Kemp sold PBC to another
firm. (Compl't  140.)Corporate Compliance alleges ti@2005, Kemp admitted to an officer
atPBC’ssuccessofirm that he made monthly payoffs to Reynolds, beginning in the mid-1990s,
and that Reynolds initiated the arrangement. (Compl't § 141.) According to the @ampla
PBC issued monthly checks to a consulting company that Reynolds owned; Reynolds the
endorsed the checks and depasthem inhis consulting company’s bank account. (Compl't
142.) The Complaint asserts upon information and belief that Reynolds had similar
arrangements with other companies that provided billing services. (Compl't fIid4serts
that the Hospital was negligent in failing to discover Reynolds’s kickback sché@espl't |
145.) As a consequendbe Hospital paid artificially inflated billing services. (Compl't § 148.)

D. Fees fromAffiliated, Unlicensed Facilities.

Corporate Compliancassers that the Hospitalinlawfully received government
reimbursementor work performed at unlicenseddiologyfacilities. (Compl't 11 221.)
Specifically, theHospital’s physicians performed radiology procedures at tweitgffacilities
that the Hospiteowned. (Compl’t 11 153-55.)

According toCorporate Complian¢¢hesefacilities were not licensed under New
York’s Public Health Law Article 28 and its implementing regulations. (Compl'Of12 157)

The Complaint asserts thategility licensed under Article 28 may bill and collect officased



fees and facility fees, but an unlicensed facility may coblety for office-based fees. (Compl't

1 156.) According to the Complaint, the Hospital was awardlibae two offsite facilities

were not Article 2&ompliant, buit nevertheless allowetiem to bill facilities fee$or their
radiology services. (Compl't  1588.) Atthe same time, the Hospital was billing government
healthcare programs for facilities fees that weosiired at these unlicensed facilities. (Compl't
1 160.) According to Corporate Complianbg,asserting that it was in compliance with
governing laws and regulations, while performing radiology servicess# the unlicensed
facilities, the Hospital submitted false claimdMedicare andMedicaid in violation of the state
and federal false claims acts. (Compl't  161.)

E. Thelmproper Use of Billing Codes.

TheCenter for Medicare and Medicaid Services (the “CM&%)agencywithin
the Department of He#t and Human Services (the “HHS&dministers Medicare and
Medicaid. (Compl't 11 26, 162.) Under CMS regulatiarestainmedicalservicesare subject to
different fees depending on the “place where the services are rend@edipl’t 1 26, 162.)
Physicians are paid more for services rendered in their private offices bdwusetr
additionaloverhead costhat they would not incur in a hospitatsng (Compl't § 162.)If a
service is provided in a hospital or “hospitesedsetting,” the hospital may receigaeseparate
“facility fee” for reimbursement. (Compl’'t § 162.) The CMS requires phgsgand other
MedicarePart B providers to subtma CMS1500 Formas a conditioffior these reimbursements
(Compl't § 163.)

Physicians and hospitals must ma&gquiredfactual representatiors theCMS
Form 1500. (Compl't  164.They must specify a “place of service,” and identify whether it

wasan office, inpatient hospital or outpatient hospital. (Compl’'t § 164.) According to the
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Complaint, in their CMS Form 1500 submissions, physicians employed by the Hetgigdl
that they rendered Medicare Part B services in private offices, and notngsettined,
operated and paid for by the Hospital. (Compl't J 165.) Corporate Comp#iases that the
Hospital and its physicians deliberately misstated the place of senacédr to receive higher
reimbursement payments. (Complft §65-66.) lestimats that from 1996 to 200&he
Hospital's physicians filed approximately 335,000 CMS 1500 Forms, falselygsthat they
performed medical services in private offices. (Compl't § 16h¢ Complaint alleges that
Medicare overeimbursed those physicians by approximately $8.5 million. (Compl't § 167.)
Corporate Compliancalso asserts that the Hospital used false pdéservice codes to receive
reimbursements from New York Medicaiding the same scheméompl't § 169-7)

F. ClaimsAssertedn the Complaint.

According to the Complaint, from 1996 through 2008, the Hospital received
$701,656,105 in Medicare Part A reimbursements and $87,141,892 in Medicare Part B
reimbursements, for a total of $788,797,997 in reimbursements. (Compl't T88.)

Complaint does not allege the amounte@mbursementthatthe Hospital received from
Medicaid. (Compl't § 183.)

The Complaintallegesnineclaims for relief. It asserts that the Hospital presented
false claims for payment under Medicare dmedicaid, and made or used false records in
seekingapproval for those claims, thereby violating the False Claims Act, 31 U.S.C. §
3729(a)(1)(A)B). (Claims One and Two, Compl't 1 184-193.) It asserts that all defendants
unlawfully engaged in illegal kickback schemes that violated the Kinkback Statute and the
Stark Act,thus violating the FCA, 31 U.S.C. § 3729(a)(1)(By,certifying in Medicare and

Medicaidreimbursement formthat defendants complied with state and federal laws. (Claim
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Three,Compl't 1 194-198.) Claims Four through Six assert that defendants conspired & violat
the FCA, in violation of 31 U.S.C. § 3729(a)(1)(C). (Compl’t 1§ 199-203aims Seven

through Nne assert that the defendants violated the New York False ClaifNACtFin L. 8
189(1)(a)tb). (Compl't Y 22€84.)

G. Procedural History.

On January 12, 2007, Corporate Compliafilee this qui tam action pursuant to
theFCA. (Docket # 1; Hospital Mem. at 1Jhe Complaintemained under seal while the
United Statesind the State of New York investigated #fiegations. (Hospital Mem. at 1.)
While the case wasnder sealCorporate Compliance twice amended the Complaint. (Docket #
29, 58.) On June 11, 2013, the United States filed a notice of election to decline intervention,
and the State of New York declined intervention on the following day. On July 11, 2013, this
Court ordered the Complaint to be unsealed and served on the defendants within 30 days.
(Docket # 25.) The pleadings remairssgled until Octobe80, 2013and were serveth the
defendants on November 19, 2013. (Docket # 34.) Corporate Comglladats third
amended complaint on November 18, 2013 and its Fourth Amended Complaint on January 8,
2014. (Docket # 29, 59.)

In its memorandum of V& in opposition to the Hospital’'s motion, Corporate
Compliance asserts that during the course of its investigation of the altsg#tie United States
issued a Civil Investigative Demalfithe “CID") to the Hospital. (Opp. Mem. at 1.) Corporate
Compliarce states that it reviewed and analyzed these documents upon the government’s
request, and that thénited Statesnstructed Corporate Compliance not to undertake additional
investigation while the Complaint was under seal. (Opp. Mem2gt Dnce thé&Jnited States

completed its investigation, Corporate Compliance returned all CID matemal followed the
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government’s express instruction not to incorporate facts learned from thatGlibe
Complaint. (Opp. Mem. at 2.)

According to the Hospital, dung the time betweetnefiling of the United
States’s notice not to intervene and tinsealing of theomplaint, Corporate Compliance
unlawfully disclosed the existence of this action to at least three individumalsinlawfully
sought their assistanae gathering evidence relevant to the case. RRamiay Aff.; Fullerton
Aff.; Kemp Aff.)
MOTION TO DISMISS STANDARDS UNDER RULES 9(b) AND 12(b)(6), FED. R. CIV. P.

“In alleging fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake. Malice, intent, knowledge, anctotiu#tions of
a person’s mind may be alleged generally.” Rule 9(b), Fed. R. CivoPlead a fradulent
misstatement, “the plaintiff must (1) specify the statements that the plaintiff contensls
fraudulent, (2) identify the speaker, (3) state where and when the statementsagerand (4)

explain why the statements were fraudulemtrischutz Corp. v. Merrill Lynch & Co., Inc., 690

F.3d 98, 108 (2d Cir. 2012) (internal quotation marks omitted).
Because the False Claims Act is an-frstud statute, “claims brought under the

FCA fall within the express scope of Rule 9(b).” Gold v. Morrison-Knudsen Co., 68 F.3d 1475,

1476-77 (2d Cir. 1995pccordChapman v. Office of Children & Family Services of the State of
New York, 423 Fed. Appx. 104 (2d Cir. 2011) (summary ordd)]te False Claims Acis an
antifraud statute, so gtamactions under the Act must satisfy the heightened pleading

requirements of Rule 9(b);"Wood ex rel. United States v. Applied Research Assocs., Inc., 328

Fed. Appx. 744 (2d Cir. 2009) (summary ordeBdtause it is sekvident that the FCA is an

antifraud statute and therefore claims brought under the FCA fall within thessxpcope of
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Rule 9(b), [the relator's] Amended Complaint must also meet the heightened glstzhdard
of Fed. R. Civ. P. 9(b).”) (internal citation and alterations omitted).

While the text of the FCAxpressly states thatdoes not require “proof of
specific intent to defraud,” 31 U.S.C. § 3729(b)(1)(B), “this does not conflict with Rule 9(b),”
since “[m]alice, intent, knowledge, and other condition of mind of a person nayebed
generally.” Gold, 68 F.3d at 1477Rather to satisfy Rule 9(b)a complaintmust “state with
particularity the specific statements or conduct giving rise to the ftaud.¢ 1d.

To survive a motion to dismiss under Rule 12(b)(6) for failure to state a claim
upon which relief can be granted, “a complaint must contain sufficienafaotiter, accepted

as true, to ‘state a claim to relief that is plausible on its fagssticroftv. Igbal 556 U.S. 662,

678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (200Ih) assessing a

complaint, courts draw all reasonable inferences in favor of the non-md&eaeit re Elevator
Antitrust Litig., 502 F.3d 47, 50 (2d Cir. 2007). Legal conclusions, however, are not entitled to
the presumption of truth, and a court assessing the sufficiency of a compleagaris

them. Igbal, 556 U.S. at 678. Instead, the court must examine only theplgalited factual
allegations, ifany, “and then determine whether they plausibly give rise to an entitleonent t
relief.” Id. at 679.

DISCUSSION

. Overview of the FCA.

The FCAfacilitates restitution tohefederalgovernment when money is

fraudulently taken from itSeeUnited Statesex rel. Feldman v. van Gorp, 697 F.3d 78, 87 (2d

Cir. 2012). “Congress enacted the [FCA] 1863 ‘with the principal goal of stopping the

massive frauds perpetrated by large [private] contractors during thaXzvit" United States
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ex rel. Lissack v. Sakura Global Capital Markets,,|I8¢7 F.3d 145, 151-52 (2d Cir. 2004)

(quotingVermont Agency of Natural Resources v. United States ex rel. St2Zhs).S. 765,

781 (2000)). Under the FCAt]he defendant is liable for treble damages, in otherds, three
times the amount of damages the government sustained on account of defendant's actions, and a

civil penalty of up to $10,000 for each claim.”_United States ex rel. Drake v. Nordenr8ys

375 F.3d 248, 251 (2d Cir. 2004) (citing 31 U.S.C. § 3729(a)).
In 1986, the FCA was amended to encourage citizens to bring more private

enforcement actionsSeeManning v. Utilities Mutual Ins. Co., 254 F.3d 387, 397 (2d Cir.

2001). The Fraud Enforcement and Recovery Act of 2009 (“FERA”) amended the FCA to
expand the scope of liability when a person knowingly makes a false clainmewbenot the

party deals directly with the governmer@ee generallinited States ex rel. Kester v. Novartis

Pharmas. Corp., 2014 WL 2324465, at *6-7 (S.D.N.Y. May 29, 2014) (McMahon, J.)

(summarizing FERA amendmentsjhe FCApermits a relator to bringgui tamaction ‘for a

violation of section 3729 for the person and for the United States Government. The action shall
be brought in the name of the Government.” 31 U.S.C. § 3730(B)(¥}hile the False Claims

Act permits relators to control the False Claims Act litigation, the claim itself belonigs

United States.” United States ex rel. Mergent Services v. Flabd@yF.3d 89, 93 (2d Cir.

2008). At the same timéithe United States is a ‘party’ to a privately filed FCA action only if it

intervenes in accordance with the procedures established by federallaited States ex rel.

Eisenstein v. City of New York, 556 U.S. 928, 933 (200%the United States declines to

3 The Complaint incorrectly identifies the United States andsthte of New York as plaintiffs. (Compl't 11-26
27.) But the Supreme Court has distinguished the United States’s roée"partly in interest” in gui tamFCA
action from its role as plaintiff when it elects to interveiésenstein556 U.S. at 9337. “Congress expressly
gave the United States discretion to intervene in FCA acti@andecision that requires consideration of the costs
and benefits of party statusltl. at 933. “The Court cannot disregard that congressional assignnaisti@tion by
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interveneand the relator successfully pursues the actiorrelléor may receive between 25 and
30 percent of any recovery. 31 U.S.C. 8§ 3730(d)(2).

The relator must serve the government with the compdaidtprovide the
government withall relevant evidence in the relator’s possession. 31 U.S.C. § 3730(by2). F
good cause shown, the government may move for extensions of the tietermine whether to
intervene, during which the complaint remains under seal. 31 U.S.C. 8§ 3730(b)(3). If the
government does not proceed with the action, “the person who initiated the action shtdehave
right to conduct the action.” 31 U.S.C. § 3730(c)(3).

One provision of the FERA amendments to the FCA, 31 U.S.C. § 3729(a)(1)(B),
which makes it unlawful for a person to “knowingly make|[ ], use[ ], or cause][ ] to be made or

used, a false record or statement material to a false or fraudulent claingsegtpbactivelyto

any claim pending before a couort or after June 27, 2008. United States ex rel. Kirk v.

Schindler Elevator Corp., 601 F.3d 94, 113 (2d Cir. 2010), rev’'d on other grounds, 131 S. Ct.

1885 (2011). Two other amended FERA provisions, subse@¥#{a)(1) and (a)(3became
effective onMay 20, 2009.SeeKester 2014 WL 2324465, at *7. With the exceptiorsettion
3279a)(1)(B), thepre-FERA version of the FCA applies to the relator’s claims.

Therelator may bring an action against any person who “knowingly presents, or
causes to be psented, to an officer or employee of the United States . . . a false or fraudulent
claim for payment or approval . . ..” 31 U.S.C. § 3729(a)(1) (208%#¢lator also may bring

claims against any person who “knowingly makes, uses or causes to be made or is=d, a fa

designating the United States a ‘party’ even after it has declined to assurights and burdens attendant to full
party status.”ld. at 934. “A person or entity can be hamed in the caption of a complaint tithoessarily
becoming a party tde action.” Id. at 935. By contrast, “[t]he phrase, ‘real party in interest,” is a terantof

utilized in federal law to refer to an actor with a substantive right whosegts may be represented in litigation by
another.” Id. at 93435. Thereforewhile New York and the United States are real parties in interest, they have
elected not to intervene, and are not plaintiffs to this action.
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record or statement to get a false or fraudulent claich gaapproved by the Government.” 31
U.S.C. § 3729(a)(2) (200.7 The FCA maked unlawful to “conspire[ ] to defraud the
Government by getting a false or fraudulent claim allowed or paid . . . .” 31 U.S.C. 8§ 8R9(a)
(2007). In using the words “knowing” and “knowingly,” tHeCA “require[s] no proof of
specific intent to defrautl 31 U.S.C. 8§ 3729(b)(1)(B) (2014Rather, the words “mean that a
person, with respect to information — (i) has actual knowledge of the informatiomigiina
deliberate ignorance of the truth or falsity of the information; or (iii) actecklesglisregard of
the truth or falsity of the information . . ..” 31 U.S.C. § 3729(b)(1)(A) (2014).

The FCA makes it unlawful to falsely certilggal complianceaf such compliance

is a condition for government payment. Mikes v. Straus, 274 F.3d 687, 698 (2d Cir. 2a01).

actionable falséegalcertification may be express or implieldl. at 698-700. For the purposes
of this motion, it is important to distinguish between an express and implied false lega
certification. “An expressly false claim is, as the term suggests, a claim that falselesertifi
compliance with a particular statute, regulation or contractual term, wherdiaoregs a
prerequisite to payment.ld. at 698. By contrast, [a]n implied false certification claim is based
on the notion that the act of submitting a claim for reimbursement itself implies compliéimce w
governing federal rules that are a precondition to payméatdt 699. According to Corporate
Compliance, each of the Hospital’s claims for payment from Medicare ocklddivas
accompanied by an express or implied certification that the transaction was/iod@tion of
federal or state statutes, regulations, or program rules.” (Compl't § 181.)

Themotions turn in large part omhether Corporate Compliance redequately

alleged violations of two federal criminal laws: the Aickback Statute and the Stark Law.

4The FCA’s preFERA definition of “knowingly” was identical, but codified under a diéfiet subsection, 31 U.S.C.
§ 3729(b) (2007).
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TheAnti-Kickback Statutenakes it a felony to knowingly and willfully solicit or receive
remuneration in exchange for referring an individual for “any item or servicghich payment
may be made in whole or in part under a Federal health care program,” or to sodicéioe
paymentn exchange fopurchasing or arranging use of a service or facility entitled to
remuneration under a federal health care program. 42 U.S.C. § 13@0aThe prohibition
excludes “any amount paid by an employer to an employee (who has a bona fideneenploy
relatiorship with such employer) for employment in the provision of covered items or seftvice
42 U.S.C. § 1320&b(b)(3)(B). A 2010 amendment to thnti-Kickback Statutewhich became
effective on January 1, 2011, states that a claim for services that violatedithkeéckback
Statutealso violates the FCA. 42 U.S.C. § 1320a-7b(g). That amendment contains no
retroactivity provision. The AKS does naeatea private right of actionSee e.g, Donovan v.
Rothman, 106 F. Supp. 2d 513, 516 (S.D.N.Y. 2000) (Stein, J.).

The Stark Law, 42 U.S.C. § 1395nn(a), prohiphysician seklreferrals for
certain designated services, if those services are subject to reimburBemeaviedicare or
Medicaid. “In an effort to contain health care costs and reduce conflicts of interest,eSsngr
passed legislation in 1989 and 1993 that prohibits physicians from referring theiahesincl
Medicaid patients to business entities in which the physicians or their inmediate family

members have a financial interest.” FreseMasl. Care Holdings, Inc. v. Tucker, 704 F.3d

935, 937 (11th Cir. 2013)The Stark Law’s prohibitiorapplies only if the physician has a
“financial relationship” with the entity that receives the referral. 42.0. § 1395nn(a)(1). A
“financial relationship” can include “a compensation arrangement . . . between theay. .
and the entitythatreceives the referra42 U.S.C. § 1395nn(a)(2)(Bee alsal2 U.S.C. §

1395nn(h)(1)(AX“The term ‘compensation arrangememg&ans any arrangement involving any
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remuneration between a physician (or an immediate family member of sysibig@) and an
ertity other than an arrangement involving only remuneration described in subparagjréph (
While a “compensation arrangement” is required for a Stark Law violation, a
bona fide employer exception appliethe physician is employed for identifiable gees,
receives compensation consistent with-faarket value and the arrangement is “commercially
reasonable.” 42 U.S.C. § 1395nn(e(B}(C). Physician compensationaynotbe based on
the “volume or value” of physician referralfd. 8 1395nn(e)(2)(B)(iii); 42 C.F.R. § 411.351.
The definition of “referralsalsoexcludes “any designated health service personally performed
or provided by the referring physician.” 42 C.F.R. § 411.351.
Separatelythe Complaint also asserts claims under the NYFO&ke NYFCA

follows the federal False Claims Act..” Stateof New Yorkex rel. Seiden v. Utica First Ins.

Co.,96 A.D. 3d 67, 71 (1st Dep’t 2012k cordUnited States ex rel. Qazi v. Bushwick United

Housing Development Fund Corp., 977 F. Supp. 2d 235, 242 (E.D.N.Y. 2013) (Cogte J.)

NYFCA “is closely modeled on the federal FCA New York courtgely onfederalFCA
precedentsvheninterpretingthe NYFCA. SeeSeiden 96 A.D.3d at 71-72People ex rel.

Schneiderman v. Bank of N.Y. Mellon Corp., 40 Misc.3d 1232(A), at *28-31 (N.Y. Sup. Ct.

N.Y. Cnty. 2013) (citing FCA precedents from numerous United States courts ofsajopea
interpret the NYFCA) With the exception afonflicting interpretations of thBlYFCA'’s

limitations period and itpotentialretroactivity— an issue that the Court does not reach in this
Memorandum and Order — the parties do not contend that application of the NYFCA differs here
from application of the FCA. Therefore, this Court’s conclusions as to the fédahahpply in

full to the relator’s claims under the NYFCA.
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Il. TheComplaint Fails to Satisfy Rule 9(b)

The Hospitabrgueghat the Complaint fails to satisfy Rule 9(b) becauseds

notidentify thedefendants’ allegedly false claimSee generallinited States ex rel. Clausen

Laboratory Corp. of America, Inc., 290 F.3d 1301, 1311-12 (11th Cir. ZGD2axtisfy Rule

9(b), FCAthe complaintmust allege with particularity that false claims were actually subritted
Corporate Compliancargues thain FCA casesRule 9(b) requires only allegations that go to
the particulars ofraoverallfraudulent schemdut that there is no obligation to allege the

particulars of the false claims themselv&ge generallWnited States ex rel. Grubbs v.

Kanneganti, 565 F.3d 180, 188-89 (5th Cir. 2009). Corporate Comp#aneenorandum in
opposition characterizes the approach adopted in the Fifth Circuit by Grsitfjbe prevailing
standard” fopleading FCA claims. (Opp. Mem. at 4.)

After reviewing the parties’ arguments, the various approaches of thalUnite
States courts of appeals and the decisions of the courts of the Second Circuit, this Court
concludes that to satisfy Rule 9(b), an FCA claim must allege the partictaefaiseclaims
themselves, and that allegations as to the existence of an overall fraudulere doheoplead
fraud with particularity.

The Court first reviewshe line of authority supporting Corporate Compliance’s
contention that Rule 9(b) does not requallegations as to the contents of false clai@subbs
observedhat the elements of a claim under the FCA differ from those of cortemofraud and
securities fraud, and that the application of Rule 9(b) varies accordingly. 565 F.3d3& 188-
Because commelaw fraud includes reliance and damage as elements, the specific contents of

an alleged misstatement mustde forthin order to allege that the plaintiff relied tre
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misstatemento its detriment.ld. However, in the view of the Fifth Circuit, fraud under the
FCA differs from other forms of fraud

The False Claims Act, in contrast, lacks the elements of reliance and

damages. Rather gtotectshe Treasury from monetary injury. Put

plainly, the statute is remedial and exposes ewvenccessful false

claims to liability. A person that presented fraudulent claims that

were never paid remains liable for the Activil penalty. It is

adequate to allege that a false claim was knowingly presented

regardless of its exact amount; thentamts of the bill are less

significant because a complaint need not allege that the Government

relied on or was damaged by the false claim. Thus, a claim under

the False Claims Act and a claim under common law or securities

fraud are not on the same ptéam meeting the requirement of

“stat[ing] with particularity” the contents of the fraudulent

misrepresentation.
Id. at 189._Grubbaoted that to succeed at trialgai tamrelatorcould “offer[ ] particular and
reliable indicia that false bills were actually submitted as a result of the s¢hecheding
evidence of standard billing procedures and dates of services provided, without prtteling
particularcontents of the misrepresentation.” Id. at 189-90o require these details at pleading
is one small step shy of requiring production of actual documentation with the compleva, a
of proof not demanded to win at trial and significantly more than any federalrpiaadi
contemplates.”ld. at 190.

TheThird, Tenth NinthandSeventhCircuits have adopted standards similar to
Grubbs, and do not require a complaint to plead the contedé&tailsof allegedly false claims.

SeeFoglia v. Renal Ventures Mat., LLC, 754 F.3d 153, 155-57 (3d Cir. 2014) (adopting §5rubbs

United States ex rel. Lemmon v. Envirocare of Utah, Inc., 614 F.3d 1163, 1172 (10th Cir. 2010)

(“claims under the FCA need only show the specifics of a fraudulent scheme and provide
adequate basis for a reasonable inference that false claims were submitted abatart of t

scheme.”) Ebeid ex rel. United States v. Lungwitz, 616 F.3d 993, 998-99 (9th Cir. 2010)
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(adopting Grubbs United States ex rel. Lusby v. RoR®Byce Corp.570 F.3d 849, 854 (74ir.

2009) (Rule 9(b) does not require a relator to cite false invoices or representdtthe outset of
a litigation, but mustaisea plausible inferencinat false claims were filed)At leastonejudge

in this Districthasrelied, albeit in dictumpon Grubb% pleading standardSeeUnited States ex

rel. Resnick v. Weill Medical College at Cornell Univers2@10 WL 476707, at *5 (S.D.N.Y.

Jan. 21, 2010) (Pauley, J.) (FCA claim may satisfy Rule 9(b) without allegintsddtaifalse
claim, provided that it alleges “particular details of a scheme paired with relradit2a that

lead to a strong inference that claims were actually submitted™) (quBtinigbg; see also

United States ex rel. Schumann v. AstraZeneca, RDCO WL 4025904, at *9-10 (E.D. Pa. Oct.

13, 2010) (the complairiheed only show” the existence of a false scheme and raise a reasonable
inference that false claims were submitted).

By contrastjn Clausenthe Eleventh Circuit concluded thatdtinsufficient
“merely to describe a private scheme in detail” witredabincludingallegations thago to the
“specific occurrences of a false clain290 F.3d at 1311Clauserrequireshe dateshat the
claims were submittedhe amounts charged imet claimstheir allegedl falsecontents anthe
defendarg’ standardilling practices.Id. at 1311-13. Such particularity providesafeguard
against “speculative suits” premised on “guilt by associatideh.’at 1308. “And, regardless of
whether the elements or descriptions of a False Claims Act action are prédwssdyne as
common-law fraud, this Court has never required such overlap as a prerequibige for t
application of Rule 9(bjo parallel statutoryealms.” Id. at 1309.Clausenconcluded that “[wg
cannot make assumptions about a False Claims Act defendant's submission ofaactsido

the Government without stripping all meaning fr&ule 9(b)s requirement of specificity or
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ignoring that the ‘true essence of the fraud’ of a False Claims Act actidweswen actual claim
for payment and not just a preparatory schené.’at 1312 n.21.

The Eleventh Circuihasre-affirmed the reasoning @lausen explicitly stating
that it “disagred]]” with “other cases apply[ing] a more relaxed construction of Rule 9(b) . . . .”

United States ex rel. Nathan v. Takeda Pharmas. N. Am., Inc., 707 F.3d 451, 457-58 (11th Cir.

2013). Nathanemphasized thawwhen a defendaig actions, as alleged and as reasonably

inferred from the allegations, could have led, iegd not necessarihave led, to the submission
of false claims, a relator must allege with particularity that specific fadgm<€lactually were
presented to the government for paymemdl.”at 457(emphasis in originah “In reaching this
conclusion, we acknowledge tpeactical challenges that a relator may face in cases such as the
present one, in which a relator may not have independent access to records such@sprescr
invoices, and where privacy laws may pose a barrier to obtaining such informatontveibut
involvement.” Id. at 458.

Relying onClausenthe First Circuit observed that the existence of a false claim

is at the heart of the FCA. United States ex rel. Karvelas v. MélWagefield Hosp., 360 F.3d

220, 232 (1st Cir. 2004), abrogated on other grounds, Allison Engine Co. v. United States ex rel.

Sanders553 U.S. 662 (2008)Karvelasconcluded thabecausdiability underthe FCA turns on
the filing of a false claim, Rule 9(b) requires@nplaintto allege particulars of the claim itself:

Underlying schemes and other wrongful activities that result in the
submission of fraudulent claims are included in the “circumstances
constituting fraud or mistake” that must be pled with particularity
pursuant toRule 9(b). However, such pleadings inabty are
inadequate unless they are linked to allegations, stated with
particularity, of the actual false claims submitted to the government

5> Nathanalso observed that, in ti&rubbscase, the complaint alleged dates of physician services that were never
providedby physicians, and that the detailed allegations of a hospital's fratichtiermal records supported a

strong inference that the naxistent services were billed to Medicatd. at 457. No such allegations were made
in Nathan and none are made by Corporate Compliance in this case.
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that constitute the essential element of an FCA qui tam action. . ..
In a case such as this, details concerttiegdates of the claims, the
content of the forms or bills submitted, their identification numbers,
the amount of money charged to the government, the particular
goods or services for which the government was billed, the
individuals involved in the billig, and the length of time between
the alleged fraudulent practices and the submission of claims based
on those practices are the types of information that may help a
relator to state his or her claims with particularifihese details do

not constitute a checklist of mandatory requirements that must be
satisfied by each allegation included in a complaihbwever, like

the Eleventh Circuit, we believe that “some of this information for
at least some of the claims must be pleaded in order to datikfy
9(b).”

Id. at 232-33 (quotin@€lausen290 F.3d at 1312 n. 219f. United States ex rel. Quinn v.

Omnicare InG.382 F.3d 432, 440 (3d Cir. 2004¢lator’sfailure to submit evidence of a single
claim required defendants’ summary judgment motion to be granted).
Other district courts within this Circuit have reject@dibbs in favor of an

approach consistent witblauseror Karvelas United States ex rel. Mmey v. Americare, In¢.

2013 WL 1346022, at *3 (E.D.N.Y. Apr. 3, 201@pllecting casesUnited States ex rel. Siegel

v. Roche Diagnostics, Corp., 988 F. Supp. 2d 341, 346 (E.D.N.Y. 2013) (Spatt, J.) (requiring “a

heightened standard with respect to pleading an actual claim under the BGAEY States ex

rel. Moore v. GlaxoSmithKline, LLC, 2013 WL 6085125, at *5 (E.D.N.Y. October 18, 2013)

(Cogan, J.) (FCAiability “cannot be adequatepleaded absent particularized allegations

concerning the actual false claims submitted to the governmeusiited States ex rel. Polansky

v. Pfizer, 2009 WL 1456582, at *5 (E.D.N.Y. May 22, 2009) (Korman, J.) (“a relator cannot
circumscribe th&ule 9(b)pleading requirements by alleging a fraudulent scheme in detail and
concluding, that as a result of the fraudulent scheme, false claims must hagelbeéted.”);

United States ex rel. Barmak v. Sutter Corp., 2003 WL 21436213, at *6 (S.D.N.Y. June 20,

2003) (Duffy, J.) (adoptin@€lauserand concluding thdftlhe Relator is not entitled to a lesser

-24 -



pleading requirement because [it] failed to exhausted all avenues for optamidetailed
information lacking in the complaint.”).

Relying onClauserandKarvelas the Sixth Circuit has tailored the requirements

of Rule 9(b) for complaints that allege a long-running scheme to violate thede@éuding
that theyneed not allege the details of each and efadsg claim, but may instead come forward

with examples oéllegedlyfalse claims SeeUnited States ex rel. Bledsoe v. Community Health

Systems, In¢.501 F.3d 493 (6th Cir. 2007F.irst, Bledsoe concluded that “an allegation of an

actual false claim is a necessary element of a FCA violatioh at 504 & n.12. It next

observed thawvhen alarge entityis an FCA defendant, a complaint need not identify the
individual persons who allegedly filed false claintd. at 506-09. As to a lengthy and complex
schemethere are “valid reasons for not tadng a relator to plead every specific aste of

fraud wherehe relator'sallegations encompass many allegedly false claims over a substantial
period of time.” Id. at 509. Logistically, it would be “ungainly” or “impossibleor a complaint

to identify each incident of fraud inygarslong, wide-ranging schemeld. “For this reason, we
hold that where a relator pleads a complex anddaching fraudulent scheme with particularity,
and provides examples of specific false claims submitted to the government ptoghant
scheme, a relator may proceed to discovertherentire fraudulent schemeld. at 510. These
examples should be illustrative, “such that a materially similar set of claims coaldbéan
produced with a reasonable probability by a random draw from the total pool @fimistl Id.

at 511. It remains incumbent on thielatorto allegeeach alleged scheméth particularity 1d.

at 510. Bledsostated that such an approach “strik[es] an appropriate balance” of safeguarding a
defendant’s Rule 9(b) protections without imposing “onerous pleading requirements” on a

relator Id. at 511.
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In United States v. Wells Fargo Bank, N.A., 972 F. Supp. 2d 593, 616 (S.D.N.Y.

2013), Judge FurmaappliedBledsoeto “two schemes involving thousands of false or

fraudulent claims over a period of almost ten years . . . .” Questensivelyfrom theSixth

Circuit's Bledsoe decision, Judge Furman concluded thedst sufficient to plead each alleged
schemewith particularity, provided that the complaint also providgdmples of specific false
claims. Id. at 616-18.Examples of fraudulent statements were necessary to permit a defendant
“to infer with reasonable accuracy the precise claims at issue . Id. .8t 616 (quoting
Bledsoe, 501 F.3d at 511). Judge Furman concluded that the comp\&ieltsr-argosatidied
Rule 9(b) by providing ten examples of false claims (among the “thousands’tialfegene
schemeya list of all false claims” for the second schemaadby pleading with particularity the
existence obothalleged schemedd. at 617-18

Similarly, in a thorough opinion thaiscusses many of the abesited
authorities Judge McMahon recently concluded that it is insufficient to allege a fraudulent
scheme unless the complaint allegeath particularitythe existence and contents of false claims.

United States ex rel. Kester v. Novartis Pharmas. Corp., _ F. Supp. 2d __, 2014 WL 2324465

(S.D.N.Y. May 29, 2014). Noting that the Second Circuit has not yet spoken to whether a
complaintmust allege the particulars of a false claimgdge McMahon surveydflausen

Grubbs,andKarvelas before concludinghat“the Grubbs standard borders on requiring no

particularity for the ‘claim’ element at all. It allows the plaintiff to make fairlgatosory

% The Bledsoestyle approach has been applied by other district courts in the Second. Gexlitnited States v.
Movtady,  F. Supp. 2d __, 2014 WL 1357330, at *6 (S.D.N.Y. Apr. 7, 2014) (Furman, J.) (goveahegsed

FCA violation by pleading scheme with particularity and providing extamof false claimsMorgan ex rel. United
States v. Science Applications International Ca2p08 WL 2566747, at *5 (S.D.N.Y. June 26, 2008) (Daniels, J.)
(relator failed to satisfiRule 9(b) because “[t]hey do not cite to a single identifiable record orgbdllibmission that
they claim to be false, or give a single example of when a purportedycfaism was presented for payment by a
particular defendant at a specific tif)e.
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allegations that claims were subradtfor medical services pursuant to standard billing practice.”
Id. at *11. Judge McMahon¥esteropinion concluded that “[ijn the judgment of this Court, it
seems highly unlikely that the Second Circuit would adopt the Grubbs tdleat *13. Instead,
Kesteradopted the approach Kérvelas, requiring a complaint to allege either representative
examples of false claims ta high enough degree of particularity” to identifyse claims.Id.
at *15-17. The Kesteopinion concluded that the approach adopteldnyelas‘weeds out . . .
plaintiffs who are merely speculating that false claims might have been subimitited
government,” and comports with the particularity safeguards of Rule B{lat *12.

This Court grees thaGrubbs would likely not be accepted as the law of this

Circuit. ClauserandKarvelasare more consistent with decades of Second Circuit precédent.

In the right caseBledsoetype sampling may nudge a claim over the Rule 9(b) line. That may
depend on the nature of the fraud alleged, the number and type of examples in relation to the
universe of claims, and what can be truthfully alleged about the relationship &athples to

that universe +e., does the entirety of the universe or mesanefollow the examples. As

will be seen, there has been no serious effort to GlaesenKarvelasor Bledsoe, and thus this

Court comfortable concludes that the Complaint does tisfys&ule 9(b)®

" The Second Circuit has applied Rule 9(b) to fraud claims in numerous corerts.q, Cohen v. S.A.C.
Trading Corp., 711 F.3d 353, 359 (2d Cir. 2013) (fraudulent predicate acts in spipg&ICO claim)Janese v.
Fay, 692 F.3d 221, 228 (2d CR012) (fraudulent breach of fiduciary duty in ERISA actigdmschutz Corp 690
F.3dat108 (Private Securities Litigation Reform Act of 199Khnson v. Nextel Commc’ns, In660 F.3d 131,
143 (2d Cir. 2011) (commelaw fraud);In re DDAVP Direct Purchser Antitrust Litig. 585 F.3d 677, 6924 (2d
Cir. 2009) (fraudulent anttompetitive filings with the United States Patent and Trademark O nv. Gen.
Electric Co, 924 F.2d 472, 476 (2d Cir. 1991) (shareholder derivativebeging directos’ bad faith); Atlanta
Shipping Corp. v. Chemical Ban818 F.2d 240, 251 (2d Cit987) @llegation of fraudulent conveyance under
New York Debtor & Creditor Law).

81n its relatively brief discussions of Rule 9(b)’s application to the RG& Second iEcuit has not suggested that
the FCA allows for the pleading variance applied byGhgbbsline of authority. Although a summary ord&/pod
rejected the relator’'s contention that “a relaxed pleading standard” sholydampnoted that the Complaint failed
to satisfy Rule 9(b) because ddes not specifically reference any false records or statements328 Fed. Appx.
at 747 n.1, 7&. It approvingly quoted the district court’'s observation that that timpleant did “‘not cite to a
single identifiable record or billing submission they claim to be false, eraysingle example of when a
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To understand why this Court believes that Rule 9(b) requires particularized
allegations that go toward the filing of false claims, it may be useful to comsidezxample of
the Complaint’s theories of liability, and the questions tlatain when the relator fails to allege
the circumstances of the filings or any representative clafosording to the Complainfrom
1996 to 2006, the Hospital's physicians “filed approximately 355,000 CMS 1500 Forms that
falsely stated such medical services were performed in private office set@angsnot in
hospitalbased settings and thereby intentionally caused Medicare to ee@nburse such
physicians by approximately $8,500,000.” (Compl't 11 162-@h¢ Complaint asserts that
these CMS 160 forms included coded entries that denoted places of services, with an “11” code
for office-based settings and a “22” or hospital settings. (Compl't § 165.) The Complaitg asse
that the Hospital and its physicians “persistently and deliberatelypresented” that services
were performed in private offices (Code 11) when they actually wererpedan hospitals
(Code 22). (Compl't 1 165.) But the Complaint doessebfforth the actual contents or filings
of any of the “approximately 355,000 CMS 1500 FormiBtiereis not a single example of an
identified physician providing a service to a patient in a hosp#aéd setting and then falsely
coding the CMS 1500 Form with a Code 11 (private office) instead of a Code 22 (hospital).

How can a hospitaeasonably be expected to frame an answer to such a claim?
A prudent party responding to an allegation that it had falsely stated thehochtvhere a
physician rendered a service would want to know where the physician was th&tathiie or
she been in his or her office, or at the hospital, or both? Stating that the Hospitathied t

federal government more than 350,000 times about where services were rendesfbneake

purportedly false claim was presented for payment by a particular defen@daspecific time.”Id. at 750 (quoting
Wood v. Applied Research Assocs., [riR008 WL 2566728, at5c While Woodis a summary order and lacks
precedential value, it suggests that the Second Chrasihot adoptethe relaxedpleading standard set forth in
Grubbs
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useful club in a claimant’s hands, but it does not provide the particularity that Rule@{lvgs.
Fraud is a serious allegation, and Rule 9(b) provides meaningful protection againstonismde

claims of fraud.See generalllRombach v. Chang, 355 F.3d 164, 171 (2d Cir. 2004) (Rule 9(b)

“serves to ‘provide a defendant widar notice of a plaintiffs claim, to safeguard a defendant’
reputation from improvident charges of wrongdoing, and to pratdefendant against the

institution of a strike suit.y (quotingO’Brien v. Nat'| Property Analysts Partne@36 F.2d 674,

676 (2d Cir. 1991)).

It is not a satisfactory answer that Corporate Compliance lacks the inforrtwation
addresghese questionsSeeNathan 707 F.3d at 458acknowledging “practical challenges”
when “a relator may not have independent access to records . . . and where prisaogyaw
pose a barrier to obtaining such information without court involveme@id)isen290 F.3d at
1314 n.25 (noting that govement entities, and not just clasirsubmitters, have necessary

documentation); Peterson v. Community General Hospital, 2003 WL 262515, at *2 (N.D. Ill.

Feb. 7, 2003) (documentation is not within defendants’ exclusive possession becaus@fthe cla
at issuenveresubmitted to the government.gf. Kester 2014 WL 2324465, at *12 (Rule 9(b)
“discourageles] the filing of suits as a pretext for the discovery of unknown wfpngs

Because the Complaint fails to allege with particulahgyfiling of any false
claim, it fails to satisfy the pleaty requirements of Rule 9(b).

Il The Complaint Fails to Satisfy Rule 9(b) in Several O8pecific
Respects

Throughoutmanyof theallegationsare conclusoryCorporate Compliance
repeatedlyfails to distinguistbetweenthe individual defendantshereby failing to satisfy Rule
9(b). Other allegations purport to reflect conduct that is merely “consistent fraiid (Compl’t

1 100),but allegations of conduct “consistent with” liability féil satisfy both Rule 9(b) and
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Twomblys instruction that a plausible complaint must “nudge][ ] [plaigiiftlaims across the
line from conceivable to plausible . ...” 550 U.S. at 570. Additiondlé/Complaint fails to
distinguish between express and implied theories of false certificatiomiaagplies the
Second Circuit’s standard for liability under an implied theory of falséication.

The Court addresses each pleading infirmity.

A. TheComplaint Has NoAllegedanActionable Theory oFalselLegal
Certification

Theallegations concerning express and implied certification are vague, do not
pleadfraud with particularity and fail to give the defendants notice otlkiensagainst them.

As an initial matterthe Complaint alleges that the defendants’ false claims were
“accompanied by an expregsimplied certification” (Compl't § 181; emphasis added.)
Despite thelifferent legal standards governitigese two types of false legal certification, the
Complaint does not distinguigietween the. It merely alleges that the defendants either
expressly or impliedly submitted false legal certifications. This doegiv@notice of which
theory of liabilty the relator assertdt thereforefails to state a claim of false legagrtification.

See generalnschutz Corp., 690 F.3d at 108.

Additionally, the Complaint fails to allege that defendants submitted either
express or implied false certification§he FCA “was not designed for use as a blunt instrument
to enforce compliance with all medical regulatienisut rather only those regtitans that are a
precondition to payment . . . Mikes, 274 F.3d at 699. “In other words, not every instance in
which a false representation of compliance with a regulatory regime is niaaato

liability.” United States ex rel. Kirk v. Schindler Elevator Corp., 601 F.3d 94, 114 (2d Cir.
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2010), rev'd on other grounds, Schindler Elevator Corp. v. United States ex rel. Kirk, 131 S. Ct.

1885 (2011)

An express theory of faldegalcertification applies when a defendant explicitly
misstates commince with a law or regulatiorMikes, 274 F.3d at 698An implied false legal
certification by contrast, occurs when the mere act of submitticigien for reimbursement
implies compliance with rulethat are a precondition for paymeid. at 699. “[Ijmplied false
certification is appropriately applied only when the underlying statutegataton upon which
the plaintiff reliesexpresslystates the provider must comply in order to be paid.’at 700

(emphasis in originalgee alsdJnited State ex rel. Associates against Outlier Fraud v. Huron

Consulting Grp., Inc., 929 F. Supp. 2d 245, B65S.D.N.Y. 2013) (Rakoff, J.gfanting

summary judgment to the defendant wheithg Court has been made aware of no statute or
regulation thaexpressly forbids Medicare reimbursement for alleged misconduct); United

States AntiDiscrimination Center of Metro New York, Inc. v. Westchester County, N.Y.F668

Supp. 2d 548, 566 (S.D.N.Y. 2009) (Cote, J.) (provisiodWWD statuteproviding that grants
“shdl be made only if the grantee certifies” satisfacidrihe Civil Rights Act of 1964 and the
Fair Housing Act allowed for claim of implied falksgal certification) “[Claution should be
exercis@” by courts“not to read this theory expansively or afittcontext” Mikes, 274 F.3dat
699.

United States ex rel. Conner v. Salina Regional Health Center548F.3d

1211, 1221 (10th Cir. 2008), concluded that the F@&¢e%s not require perfect compliance as an
absolute condition to receiving Medicare payments for services rendered.&dtthat the HHS

has enacted series ofegulations that govern remedial procedures if an accredited Medicare

9 Kirk also contrasted legal certification with a factually false certificatioch sis seeking reimbursement for goods
and services that were never actually provided. 601 F.3d &t4.13
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provider does not comply fully with Medicare’s regulatory requiremeldtsat 1220-21.Citing
to Mikes, the Tenth Circuit concluded that if the FCA requicedhpliance with every existing
regulatory requirement faviedicarepayment, gutamrelators

could prevent the government from proceeding deliberately through
the carefully crafted remedial process and could demand damages
far in excess of the entire value of Medicare services performed by
a hospital. If successful, the consequences of such dorawould

likely be catastrophic for hospitals that provide medical services to
the financially disadvantaged and the elderly.. It is therefore

with good reason that the agencies of the federal government, rather
than the courts, manage Medicaegticipation in the first instance

in cooperation with the states and accreditation organizations.

Id. at 1221.
But the Court does not need to rely on ploécy implicationsweighedby the

Tenth Circuit inConner. First, tothe extent thathe Complaint purports to assert a theory of

expresdalselegal certification, it has not identified any express misstatements of comghgance
the Hospital or any other defendaMikes, 274 F.3d at 698The Complaint therefore fails to
state a claim of expresalse legal certification.

Second, as to implied false legal certificafitre Complaintdoes not cite to
“underlying statute or regulatidthat “expresslystates the provider must comgyith] in order
to be paid.”Id. at 700(emphasis in original)lt relies only on generalized certifications in
Medicaid and Medicare reimbursement form&ie Tomplaint quotes a series of certifications
that were required of the Hospitdh submitting a cost report to Medicare Part A, an official
was required to cefy familiarity “with the laws ad regulations regarding the provision of
health care services, and that the services identified in this cost repodrexced in
compliance with such laws and regulations.” (Compl't § 42.) CMS-1500 forms require the

official to certify that “I understand that payment and satisfaction of this elél be from
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Federal and State funds, and that any false claims, statemedt€uments, or concealment of a
material fact, may be prosecuted under applicable Federtdterl®ws. (Compl't  49.) Three
differentcertification statementequired to receiveeimbursement und&ew York State
Medicaidinclude acknowledgement that furnishing false informatioolaimsmay lead to fines
or prosecution, and that the filer is subject to the laws and regulations of the State 6oi.
(Compl't 11 5758, 60.) These generalized certifications of legal compliashz@éot satisfy the
standardor alleging implied false legal certification ast forth in Mkes

Corporate Compliance notes that the Afitkback Statute was recently
amended to explicitly state that a violation of its terms is actionable under theJ&eA2
U.S.C. § 1320a-7b(g). However, the statute was amended in 2010, and became effective on
January 1, 2011. H.R. 3590, 111th Cong. 8§ 6508(a) (2010). The revised statute does not provide
for retroactive applicationThe Complaint makes no allegations kickbacks that occurred
after January 1, 201ITherefore, th010amendment to séon 1320a-7b does not salvage the
Complaint’s theory of implied false certificatioMoreover, for the reasons explained below, the
Complaint fails to allege with particularity the existence of physithackbacks:

The Complaint fails to allege attionable theory of either express or implied
false legal certification.

B. The Complaint’s Blanket Allegations of Liability on the Part of All
“Defendants” Fail to Satisfy Rule 9(b).

“Rule 9(b) is not satisfied where the complaint vaguely attributes the éllege

fraudulent statements to ‘defendants.” Mills v. Polar Molecular Corp., 12 F.3d 1170, 1175 (2d

Cir. 1993). “Where multiple defendants are asked to respond to allegations of fraud, the
complaint should inform each defendant of the nature of his alleged participatenfiaud.”

DiVittoria v. Equidyne Extractive Indus., Inc., 822 F.2d 1242, 1247 (2d Cir. 19B&¢ause
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Rule 9(b)requiresthata defendant receive fair notice of the fralaim, “a plaintiff alleging a
claim sounding in fraud against multiple defendants under Rule 9(b) must ‘plead with

particularity by setting fortseparatelyhe acts complairteof by each defendatit Ningbo

Prods. Import & Export Co. v. Eliau, 2011 WL 5142756, at *7 (S.D.N.Y. Oct. 31, 2011)

(quoting_Sofi Classic S.A. de C.V. v. Hurowitz, 444 F.Supp.2d 231, 248 (S.D.N.Y. 2666))

alsoRitani, LLC v. Aghjayan970 F. Supp. 2d 232, 250 (S.D.N.Y. 2013) (Sweet, J.) (“To begin

with, Rule 9(b) is not satisfied by a complaint in which defendants are clumpekeometague
allegations.”) (quotation marks omitted).

The Complaint defines the “Defendants” to include the Hospital, Reynolds and
Kemp. (Compl't § 1.)All nine causes of action assert claims against all thiréeese
“Defendants,” collectively, including Kemp, the outside billing company etkex who
allegedly paid kickbacks to Reynolds in exchange for Hospital business. (Coni8% 1187,
190, 195-98, 201-05, 208-12, 215-19; 221, 226; 231-38¢ three defendants all are alleged to
be liable on each count, even where the substantive allegations claim wrorsgdeindpythe
Hospital. For instance, Count One purports to “seek] ] relief against the Defend@omtg3l't 9
185) for violating 31 U.S.C. 8§ 3729(a)(1)(A) (2007), which makes it unlawful to “knowingly
present[ ], or cause[ ] to be presenteda false or fraudulent chai for payment or approval.”
But the Countmakesallegationsonly as to the conduct and state-of-mind of the defendant
Hospital. (Compl't ] 185-88.) The same is true for Count Two (Compl't 11 190-93), Count
Seven (Compl't 11 221-24), Count Eight (Comffiiff 22629) and Count Nine (Compl't 1 231-
34). Under Count Three, Kemp is alleged to be liable under the Stark Law (Compl't § 197),
even though the Stark Law governs physician isgtrals, an issue whene allegations

implicate Kemp
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The Complaint’s nine causes of actimakeblanket allegations concerning the
alleged misconduct of all three defendaatsd therefore failo satisfy Rule 9(b).Theyfail to
distinguish between the defendants’ roles in the various alleged schemes. C&pompliane
thereforehas not alleged fraudith particularity.

C. The Complaintails to Allege “Kickbacks” to the Hospital's
Physicians.

Corporate Compliance contends that the remuneration paid to the Hospital's
physicians violated the Statlaw and the AntiKickback Statute. See generallzompl’t 1 96
137.) Its allegations are flawed in the followingspects.

1. The Complaint Does Not Link Physicians’ Base Salaries to the
DerivativeRevenue that They Generated.

TheComplaint asserts th#te base salaries of physicians weaculated based
on the value ofderivative revenuethe Hospital gained through that physician’s referrals.
(Compl't 1 96) But the Complaint includes no allegations that sugpberexistence agucha
relationship

The Complaint compares the salaries and responsibilities of two physicians. Dr.
Walter Bohne joined the Hospital staff in 1971, became Chief of the Foot and3erkiee in
1982 and stepped down from that position in 2001. (Compl't 1 98.) By BBORBase salary
was $100,000. (Compl't § 100.) The Complaint contrasts Bohne’s circumstances with Dr.
Edward Craig, described as “a prominent and successful surgeon” with alaasefsa
$750,000. (Compl't § 99.) According to the Complaint, between 2002 and 2004, Bohne
generated derivative revenue for the Hospital that ranged in annual value bappeeamately

$1 million and $1.2 million. (Compl't 1 99.)
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As characterized in the Complaint, “The larger salary and more favorable split fo
Dr. Craigis consistent with the statements made above whereby the compensation of a given
physician is directly correlated with the referrals or Derivative RevghadHospital]received
from that physician.” (Compl't § 100.) But an allegation that conduddisistent with”

liability does not satisfy Rule 9(bdr even the requirements_of Twombly and Igbal, which

require allegaons that “nudge][ ] [plaintiffd’ claims across the line from conceivable to
plausible . . ..”_Twombly550 U.S. at 570Alleging that certain conduct is “consistent with”
liability is little different than alleging that liability is “conceivable.”

Moreover these allegations merely depiciedalary variancbetween two
physicians employed by the same Hospitslegedly, one “prominent and successful surgeon
earnedsignificantly mae than a second physician who had been employed by the Hospital for
more than 30 years ahad recenthstepped down from a leadership ro(€ompl't 1 98100.)

The Complaint does not alletjeat the twagphysicians carried comparable workloads or had
similar practices.lt does not allege with particularity that the two were similarly situated,
point wheretheir salarydifference could be explainashly by their generation of derivative
revenue.The allegations assert nothing more than a salary difference.

The relator, Corporate Compliance, feigns ignorance of the fundamentals of
economics. The Complaint impliedly asks why else, except for kickbacks, would ahpapit
more to a surgeon who generated more than $1 million a year in “derivative revenue” than t
another fine doctor with 30 years of experience and a leadership role witimstihgion? A
hospital that takes into account in its compensation decisions the doctor’s overallonbe
hospital has not engaged in a corrupt act, even wheeksgeimbursement for services from the

government. It certainly does not bespefkaud or nefarious conduct, such as a “kickback.”
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Apart from the lack of particularity, the claim, as presently pleaded, is iniplausthin the

meaning offTwombly and Igbal.

The Complaints not saved by its allegatiotizat physicians were “grossly”
overcompensated in light of the revenue that they generated through profesdiogal bihd
that physicians received excessive salaries in order to imefereals fo “derivative revenue.”
(Compl’t 11101-03, 106-11.) The Complaint identifiegelve physicians whose salaries
allegedly exceeded their profitability to the Hospital in the year 200dn aggregate amount of
$1,222,051. (Compl't § 107 As an example, it also analyzes the 2002 salary of Dr. Roger
Widmann, a pediatric surgeon, and asserts that the Hospital incurred a loss of $252,700 on
Widmann's salary. (Compl’'t § 102But the Complaint’s allegations that allegealary
overpayment was tied talérivative revenueare purely conclusory. (Compl't 1 101
(unsupported allegatiathe Hospital “was willing to incur these ‘losses’ because these same
physicians brought in millions of dollars in Derivative Revenue.”); 110 (unsupporéghidin
that “it was clear that” a doctor was generating deficient derivagivenue); 111 (unsupported
allegation that a doctor generated a “significant amount” of derivative revedas, the
Complaint does not concern itself with the subjective considerations it found so impottant
case of theurportedly underpaid Dr. Bohne, such as years of service and leadership positions.
Assuming the truth of the conclusory allegation that these physicians were dytrpai
Compilaint fails to connect the physicians’ base salary with derivative reveamilienakes no
particularized, factual allegations as to the derivative revenue generatedfiyyaityan.

The Complaint’s allegations as to the relationship between derivative revenue and

physician base salary therefore fails to satisfy Rule 9(b).
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2. Corporate Compliance Makes Only Vague Allegations
Concerning the Rolef Derivative RevenueniNegotiating
Physician Salaries.

The Second Amended Complaint, which was filed under seal on or about June 2,
2011, alleged that while it was “not explicitly stated in meetings, the main factogatiateng
base salaries and the professional fee wlit the magnitude of associated hospital revenue
generated by each physiciar{Docket # 53 § 100.) The now-operative Fourth Amended
Complaint alleges that the former Associate Vice President of PhysiananeSe‘can state that
the main factor imegotiating base salaries and the professional fee split was the maghitude o
associated hospital revenue generated by each physician.” (Compl't § 109.)

This assertiopasarticulateddifferently in two versions of the Complairdpes
not explain how this individual concluded thdefivative revenuewas “the main factorin
salary negotiationsvhen the issue was nevexplicitly stated.” Did this Hospital executive
review correspondence or documents that led to this conclusion? Waswheetyaccepted
understanding among physicians or administrators that this was the casé?a Wiatter of
subjective inference on the part of this executiVé® Complaint allegegpsedixit, that
derivative revenue was “the main factor” in negotiating physician salarye disitlaiming that
the matter was ever explicitly discusserhis is akin to making an allegation upon information
and belief, and such an allegation does not satisfy Rule 9(b) ualesmripanied by a statement

of the facts upon which the belief is based.” First Capital Asset Mat., Inc.inw8adt, Inc.,

385 F.3d 159, 179 (2d Cir. 2004) (quotation marks omitted).
The Complaint’s unsupported allegations concerpimggsiciansdary

negotiatiors do not satisfy Rule 9(b).
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3. The Complaint Does Not Allegbe Existence oh Single
Physician Referral th@&rought Derivative Revenue to the

Hospital.

The Complaint makes no allegations as to the amount of derivative revenue
generated by any physician. It fails to allege the existence of any retbatalgeremade by
any physician that brought derivative revenue to the HosMélile such specific allegations
may bedifficult to make without the benefit of discovery, in light of the Complaint’s other
pleading infirmities as to alleged physiciddackbacks and Hospital' derivative revenué the
omission of these facts further underscores the Complaint’s failure tovpihaplarticularity
violations of the AntiKickback Statute or th8tark Law.

4. The Complaint Alleges that the Hospital Was Concerned about
Physician Salaries and Undertook C@sittling Measures.

According to the Complaint, in 2002 and 2003, the Hospital, under Reynolds’s
direction, began a cost-cutting initiative that included consideration of exegdsisician
salaries. (Compl't 1 16d7.) A Vice President of Physician Services drafted a metheal
“Contract Physician Profitability Improvement Plan” and a presentatiod tReofitability
Initiatives,” which outlined the Hospital's losses on physician salariesmCof[f 10506.)
Thesame Vice President attempted to renegotiate physiomtnacts in order “to push doctors”
into the status of independent physician rather than contract physician. (Cof®’)

The Complaint alleges that these negotiations were somehow improper, because
they encouraged physicians with lower derivative revenue into independent Staiogl (1
110-11.) As examples, it compares Dr. Edward Athanasian, who generated $286,150 in
professional fees in 2002 and $111,535 in 2003, MitlCraig, who generated between
approximately $1 million and $1.2 million in fee revenue between 2002 and 206tp(t 71

110-11.) According to the Complaimdy. Athanasian was “pushed” into independent status
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because he generated lower derivative revenue, Dhilgraig was permitted to retain contract
status because he generated lucrative derivative revé@ampl’t 1 11611.)

But, again, these allegations failgteadwith particularity the existence of
kickbacks or improper referrals. They do not allege the value of derivative reveraratgd by
eitherDr. Athanasian oDr. Craig. They assem conclusory fashiothat the Hospitat efforts
to decrease physician salaries were improper, \ahilee same timalleging that the Hospital
overpayment of physicians adsoevidence of fraudlf anything, the Complaint asserts that in or
about 2002 and 2003, the Hospital attempted to rein in the very salaries that Corporate
Compliance deems to have been exorbitant. (Compl't 1 105-11.) The Complaint'smasserti
that these salaries reflect evidence of kickbgekd in exchangéor derivative reenue are
conclusory. (Compl't 11 104, 110-11.)

In this Complaint, the Hospital cannot win. It is fraud and unlawful if it pays too
much in physician compensation, but also fraud and unlawful if it tries to rein in jalmysic
compensation. If the Complaint’s defining difference is the Hospital's purportedsbs with
“derivative revenue” to the exclusion of other compensation considerations, it has pooe
job of plausibly alleging it in a non-conclusory manner and with particularity.

5. The Complaint’'s Assertions Concerning CARA Payments Do Not
Allege Physician Kickbacks.

According to Corporate Compliance, “The amount of the CARA payments
themselves creates FCA liability.” (Compl't § 121.) It asserts that “theritydjof the
Hospital's doctors received an annual $80,000 CARA payment, while some received more.
(Compl't 1 121.) The Complaint asserts that aféé&t payment “is troubling” because “it can
easily be proven” that the Hospital’s doctors had different CARA-relatekl@ads. (Compl'f|

121.)
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But, again, the Complaint does not set forth any allegations that link CARA
payments to derivative revenue and Hospital referrals. As the Hospitalmagesiemorandum
of law, while the Complaint alleges that the physicians had limited watklaa to teaching and
administrative duties, it also makes no allegations as to physicians’ resegahsibilities,
which are alleged to be another component of CARA payments. (Hosp. Mem. &h25.)
Complaint does not identify physicians who allegadiceived CARA payments in exchange for
making referrals for Hospital serviges physicians who allegedly failed to perform CARA
responsibilities It identifies one “senior” independent physician who successfully demaaded
increase in his salary 80,000” for providing clinical services in place of other independent
physicians. (Compl't § 117.lk asserts that the only physician time records concerning CARA
activities “were not completed appropriately,” but as support for this observategesabnly
that “clerks chas[ed] doctors around to obtain the doctors [sic] signatures.”pChHiR3.)

As to allegations that the Hospital’'s administration was-ttepvy,” the
Complaint does not allege with particularity wytop-heavy” administratiomeflects a practice
of paying kickbacks to physicians, as opposedomeother organizing principle of whatever
merit. (Compl’t § 132.)The Complaint also asserts that CARA payments do not reflect fair
market value, but it includes no supporting alleget as to why this is the casestead it
allegesthat a former associate vice president of physician services “can testify” effdtat
(Compl't 7 120, 122,)

The Complaint negatively compares the administrative organization of the
Hospital to the administration at Montefidd®spital (Compl't 1§ 1334), but it does not
explain why Montefiores relevantpoint of comparison for the Hospigbhdministrative

structure The Complaint alleges that the Hospital operates “in a highly competiavieetplace
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for hospital services.(Compl't  80.) It identifies by name six hospitals that “compete directly”
with the Hospital: New YorPresbyterian/Weill Cornell Medical Center, Lenox Hill Hospital,
Mount Sinai Medical Center, NYU Langone Medicain@, Hospital for Joint Diseases and
Beth Israel Medical Center. (Compl't { 80.) Notably, Montefiore Hospital iamaing them.

The Complaint’s allegations concerning Montefiore do not allege with partigullaait the
Hospital's organizational structure is somehow unlawful or imprdpealone that the CARA
payments are kicklo&s paid in exchange for physicians’ derivative services referrals

D. The Complaintails to Allege that the Hospital Had Knowledge of
Vendor Kickbacks to Reynolds.

The Complat fails to allege liability on the part of the Hospital as to Reynolds’s
kickback scheme involving defendant Kemp and PBC. The Compl&ges that the Hospital
was “grossly negligent and reckless in never discovering Reynolds’s kickliemkes as its
CFO, and then as its CEO.” (Compl't § 145.) Corporate Compliance argues that thalHospit
should be liable for Reynolds’s actions, asserting that he acted with appanenityau(Opp.

Mem. at 13 (citindgJnited States v. Incorporate Village of IslaRdrk 888 F. Supp. 419, 438

(E.D.N.Y. 1995) (respondeat superior applies to the FCA when an employee has apparent
authority and acteddt least in part, for the employer’s benejit.”

But the Complaint makes no allegations to support its conclusory assertion that
theHospital was grossly negligent or reckless in not discovering Reynoldkisakic schemes.
(Compl't § 145.) There is no allegation that Reynolds had the apparent authority to solicit
kickbacks from PBC or any other vendor, and no allegation that the Hospital benefitaddrom
kickbacks, which were allegedly paid directly to Reynolds’s consulting comg@aynpl’t
142.) Indeed, the Complaint alleges that payments were “a kickback to Reynoldsaiaftlet

artificially excessive fee fdbilling services contributed to the losses sustained by the Hospital
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under the financial arrangements with Contract Physicians.” (Comd43148.) Under
Corporate Compliance’s own allegations, the kickbacks were to the Hospitalsetgtand for
the benefit of ReynoldsBut the Complaint does not set forth how or why the vendor payments
to Reynoldgendered any of the Hospital’'s particular claims for government regaiment false
or otherwise unlawful.

The Complaint fails tplausiblyallegea claim against the Hospital by reason of
Reynolds’s scheme for personal enrichment.

E. TheComplaint Fails to Allega@a Conspiracy to Violate the FCA

The FCA makes it unlawful toconspire[ ] to defraud the Government by
getting a false or fraudulentaim allowed or paid. . .. 31 U.S.C. § 3729(a)(3) (2007)o state
a conspiracy claim,d relator must allege that ‘[1] the defendant knowingly conspired with one
or more persons to get a false or fraudulent claim allowed or paid by the Unitesi3td{?2]
that one or more of the coconspirators performed any act to effect the objectafispeacy.”

United States ex rel. Colucci v. Beth Israel Med. Cent®5 F. Supp. 2d 303, 310 (S.D.N.Y.

2011) (Chin, J.) (quoting United States v. Sforza, 2000 WL 1818686, at *5 (S.D.N.Y. Dec. 12,

2000) (Schwartz, J.)). The Supreme Court has stadé¢@thFCA conspiracy claim must be
directed toward submission of a false claim to the government:

[1]t is not enough for a plaintiff to show that the alleged conspirators
agreed upon a fraud scheme that had the effect of causing a private
entity to make payments using money obtained from the
Government. Instead, it must be shown that the conspirators
intended ‘to defraud the Government.” Where the conduct that the
conspirators are alleged to have agreed upon involved the making of
a false record or statemt, it must be shown that the conspirators
had the purpose of ‘getting’ the false record or statement to bring
about the Government's payment of a false or fraudalaim.
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Allison Engine Co., 553 U.S. at 672-73. Conspiracy claims under the FCA must be pleaded with

particularity under Rule 9(b)United States ex rel. Gagne v. City of Worcesséb F.3d 40, 45

(1st Cir. 2009) (cltecting cases).

In each of its three conspiracy claims, the Complaint alleges that the tHaetsn
entered into one or more conspiracies to defraud the United States through theisnlwhis
false and fraudulent claims and through the payment received by Defendants oaltiecsed
fraudulent claims.” (Compl’t 1§ 201, 208, 215.) Counts Four, Five and Six allege that the
defendants entered into a conspiracy to violate the FCA. Count Four alleges a cotspiracy
prepare false cost reports and other documents. (Compl't § 202.) Count Five alleges a
conspiracy to prepare false CMS00 forms. (Compl’'t § 209.) Count Six @és a conspiracy
to prepare documents relating to “Defendants’ illegal kickback scheme,” andtsupneports
to the United States for approval and payment. (Compl’t  216.)

The Complaint fails to plead with particularttyat the defendants conspired to
violate the FCA Again, the Complaint asserts liability against the “Defendants,” which is a
defined term that encompasses the Hospital, Reynolds and Kemp. (Compl't 11 1, 201, 208, 215.)
It asserts that tlse threedefendantsénterednto one or more conspiracies to defraud the United
States through the submission of false and fraudulent claims . . . .” (Compl't 1 201, 208, 215.)
It does not identify the purported roles of the three defendastgetieralized allegation that
theyentered “into one or more conspiracies” does not identify the alleged conspividbies
particularity. The Complainalsodoes not allegwith particularitywhen these conspiracies
began.

In opposition, Corporate Compliance contends thatatequaté¢o allege that the

Hospital conspired with its physicians “to get false claims paid by dwei@ment.” (Opp.
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Mem. at 15.) But the Complaint does not alleg@ther plausibly or with particularity active
or knowing participation by the Hospital's pligians. The “specific examples” cited by
Corporate Compliance (Opp. Mem. at 15) consist of the previaistyssedunsupported
allegation thaphysicianreferrals were “the main factor” in negotiating base salaries (Compl’t §
109) and a conclusory allegation that the Hospital did not convert Craig’s status asfi@aH
from a contract physician to an independent physician because he generatedi¢argigni
amount” of derivative revenue — apparently implying that he was retained on cetdtastin
order to induce referralCompl’'t § 111.)Evenassumin@rguenddhat theseonclusory
assertions plausibly alleged that the Hospital considangsicians’derivative revenue when
negotiating base salarighey do not allege that the physicians “knowingly conspired” with the
Hospital or others “to get a false or fraudulent claim allowed or paid by thhedfpiates . . . .”
Colucci, 785 F. Supp. 2d at 310.

Corporate Compliance has therefore failed to allegenspiracy to violate the
FCA with the particularity required by Rule 9(b).

V. Corporate Compliance’s Application for a Subpoegairastthe
United Statess Denied

Corporate Complianc&espectfully requests that the Court exercise its discretion
in favor of allowing Relator to issue a subpoena to the Government for the CID Documents t
amend its Complaint” in the event that “the Court finds the Complaint insufficiemtyi fashion
....7 (Opp. Mem. at 16.)t seeks leave to amend the Complaintimorporate facts currently
in the possession of the United States. (Opp. Mem. at 16-17.) The application for a subpoena
and to amend the Complaint is denied.

As noted, Corporate Compliance reviewed certain materials that the Hospital

produced to the United States in response to a CID. (Opp. Mem. at 16.) Corporate Compliance
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argueghat it “identified additional evidence which further supports the allegatatare
already extensively laid out in the Complaint.” (Opp. Mem. at lits)ates that “after the
Government declined to intervene in the case, per an agreement entered into with the
Government, Relator returned these CID Documents to the Government and did not supplement
the Complaint with the information contained therein.” (Opp. Mem. at 16.) Corporate
Compliance states thdte CID documents include contracts with physicians; charts showing
CARA payments and expenses; notes from meetings betd@spital administrators and
physicians that “indicate” referrals were considered in salary negotiaindrofitandloss
statementsegarding physician salaries and expenses from 2002 through 2010. (Opp. Mem. at
17.)

Corporate Compliance has cited no authdotythe proposition that it is “a
recognized practice” (Opp. Mem. at 16) among the federal courts to issbhpaesa requiring
the United States to produseterialsto agui tamrelator® A qui tam relator brings “suit on
behalf of the United States government. As such, it acts neither as tparteah interest nor in

a representative capacityUnited States v. Quest Diagnostics Inc., 734 F.3d 154, 166 (2d Cir.

2013). As described in Corporate Compliance’s memorandum obleera sixyear period, the
United States issued a CID to the Hosatadireviewed responsive documents. (Opp. Mem. at
1-2.) It provided Corporate Compliance witlose documents under the express condition that it
not supplement its pleadings with information obtained through the CID. (Opp. Mem. at 2.)
Corporate Compliance has cited no authority, and offers no ratiasaie why

the United States should be compelled to produce documents to a private relator thattpurports

10 The authorities t&d by Corporate Compliance recognize that a relator may include inforroat@mined from
non-parties, including information accessed from government entitiesomesupports the issuance of subpoena to
the United States(Opp. Mem. at 14.7.)
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be acting orthe United States’sehalf. The United States is a real party in interest to this action;
Corporate Compliance is not, and it has not provided the Court with any authority or ratsonale a
to why the United States should be requirgmbtentially against its wil- to give Corporate
Compliance access to additional materials obtained through the CID.
The relator’s only request to meadthe Fourth Amended Complaint in the event
of dismissal is one that is coupled with a request that the Court allow a subpoempa for th
materials produced in response to the government’s CID, to be followed by the inttonpofra
such materials inta Fifth Amended Complaint. This case was filed in 2007. The Court
recognizes that time was consumed by the federal and state governments leang each
to decline to pursue the case, but they declined to intervene in June 2013. Corporate Compliance
thereafteffiled a Third Amended Complaint on November 18, 2013 and a Fourth Amended
Complaint on Januar§, 2014. (Docket # 29, 59.) Corporate Compliance madesgaest to
this Court for access the government’s CID materials prior to filitigeseamended
complaints. $eee.qg, Docket # 51.) Based dhe relator'svague and inclusive descriptions of
the CID materials (Opp. Mem. at-1§), this Court will not allow the issuance of the subpoena,
a matter first raised with the Court in opposition to the motion to dismiss the Fouethd&uoh
Complaint.
CONCLUSION.
The defendants’ motions to dismiss are GRANTED. (Docket # 60, 64, 69.)
Corporate Compliance’s applications to issue a subpoena against the United

States and to file a Fifth Amended Complaint are denied.

-47 -



SO ORDERED.

P in Castel
United States District Judge

Dated: New York, New York
August 7, 2014
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