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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STEPHEN M. CARPINIELLO, WILLIAM C.
DUFFELMEYER, MICHAEL WALTHER, PAUL
SPICONARDI, ARTHUR MARINELLI, STEVEN

HEISLER, SCOTT FORREST, and JEFF NARDI, ECE CASE
Plaintiffs, 07 Civ. 1956 (PGG)
- against -

OPINION AND ORDER

DAVID HALL, indi vidually, ANTHONY
MARRACCINI, individually, and the
TOWN/VILLAGE OF HARRISON, New York,

Defendants.

PAUL G. GARDEPHE, U.S.D.J.:
The Complaint in this action allegelaims under (1) 42 U.S.C. § 1983 for

violations of the Plaintiffs’ First, Fourth and&rteenth Amendment rights; and (2) 18 U.S.C.
§ 2520 for interception of wire, oral or electronic communications in violation of Title IlI.
Defendants have moved for summary judgment @unsto Fed. R. Civ. P. 56. For the reasons
set forth below, Defendants’ motidor summary judgment is GRANTED.

BACKGROUND

Plaintiffs were Harrison, New York poliagficers when the incidents giving rise
to this action occurred. Defendant Hall was@aef of Police, and Cfendant Marraccini was a

captain in the Police Department. (Def. Rule 56.1 Stmt. ] 2! I8 claims set forth in the

1 Unless otherwise noted, citatioisthe parties’ Rul&6.1 statements concern factual assertions
that are admitted or are deemed admitted bedaegevere neither admitted nor denied by the
opposing party or have not been contraaidby citations to admissible eviden&eeGiannullo

v. City of New York 322 F.3d 139, 140 (2d Cir. 2003) (“If the opposing party . . . fails to
controvert a fact so set forth ihe moving party's Rule 56.1 statement, that fact will be deemed
admitted.”) (citations omitted).
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Complaint stem from the Defendants’ installation of a video camera in the Police Department’s
men'’s locker room.

The Police Department’'s men’s lockeom contains seventy-two individually
assigned lockers.Id. 1 6, 10) The door to the locker room has a combination lédky 16)
The lock’s combination is commonly known, howeeand may be provided to any Department
employee. Il.) In addition to police officers, civiliaamployees of the Department, custodians,
other town employees, and a laundry wot@mmonly enter the tker room. These
individuals either know the lock’s combinationare admitted by a Department employdd. (
11 12, 14-15) The Chief of Police’s female admraiste assistant also &ms the locker room
in performing her dutie$. (Id. 7 13)

The locker room contains mailboxes &ach of the officerseveral bulletin
boards containing Police Department notices, amnagse area, a shower area, and a bathroom.
(Id. 1171 17-18, 24) A door separates the showea and the bathroom from the main locker
room area. I¢l. 11 24-25)

In the spring of 2005, Captain Marraccitecided that a video camera should be
installed in the locker roorh. (Id. 1 27) After obtaining Chief Hall's approvadi({ 29; PItf.
Rule 56.1 Stmt. § 209), Marraccini asked Sergeant DicknPascale, the officer in charge of the
Police Department’s telecommuniicans and computer systems, to arrange for installation of a

camera. (Def. Rule 56.1 Stmt. {1 30-31) dascontacted AndreWatarelli — who had

2 Plaintiffs have offered evidence that thenimistrative assistant knks before entering the
locker room and awaits permission to enteréféhare men inside. She has, at times, asked
officers to escort her into thedker room or to enter the lockesom for her. (PItf. Rule 56.1
Stmt. § 13)

% Defendants contend that Marraccini wantedmera installed because of vandalism in the
locker room, including damage to his locker.e{CRule 56.1 Stmt. {{ 2-5) Plaintiffs claim that
Marraccini rarely used his locker and titatas a hand-me-down in poor condition when
installed. (PItf. Rule 56.1 Stmt. Y 220-35)



previously installed and maintained telecoumcations systems and equipment for the Police
Department — about installing the camada {1 32—34), and in April 2005, Natarelli and Pascale
installed a video camera in the ceiling of the locker r8ofid. § 35-36.)

Defendants have offered evidence tiat camera had video but not audio
capability (d. 11 38-39), and it appears to be undisputed that the camera lacked the equipment
necessary for audio recording. (Def. Rule S&irht. § 43; PItf. Rule 56.1 Stmt. § 250)

The camera was designed to work with Digeé computer software that had been
installed on Marraccini’'s compest. (Def. Rule 56.1 Stmt. 11 45, 48) Recording was to be
triggered by a sensor designed to detect mowemighin the camera’s field of visionld{ 1 53)

The motion sensor never worked as designed, howekkerf %5) Pascale and Natarelli
attempted to procure upgraded software thatldvbave enable the camera to function with a
motion sensor as intended, but they were uresssful, and the upgraded software was never
installed. [d. 11 57-59)

On May 4, 2005, Pascale and Natarelli cegdittwo still images from the camera
using the DigiVue software.ld. 1 69) No one is visiblin either picture.ld. T 70) Defendants
have offered evidence that these are the only images captured by the damelPagcale,
Natarelli, Marraccini, and Hall all swear in their divits that they have never seen or heard any
audio or video recordings of anyone in the krckoom, and Marraccini, Haand Pascale affirm
that they never observed anyondhe locker room on camerad (11 71-77) Plaintiffs point

out, however, that the camera worked on at leastother occasion, because Natarelli states in

* Defendants have offered evidence that theecarwas intended to focus only on Marraccini’s
locker. (Def. Rule 56.1 Stmt. {1 64-65). The caisefield of vision when installed, however,
included both Marraccini’s locker and a neighhgrlocker. Pascale and Natarelli attempted to
correct the placement of the camera but wewemnsuccessful in limiting the camera’s field of
vision to Marraccini’'s locker. 1d. 1 66-68) Plaintiffs have offered evidence that the camera’s
field of vision included most dhe lockers in that aisle. (PItf. Rule 56.1 Stmt. {1 66-67, 210)



his affidavit that he observed Pascale walking amtfiof the camera as part of a test. (PItf. Rule
56.1 Stmt.  242)

In mid to late 2005, Marraccini instruct®éscale to remove the camera from the
locker room and to uninstall the DigiVue soft@drom Marraccini’'s computer. (Def. Rule 56.1
Stmt. § 79.) The software was uninstalled fidarraccini’s computer, buhe two still images
captured in May 2005 were not deletdd. [ 80, 82) Moreover, thmamera remained in the
locker room for several additionadonths. [d. Y 88)

On December 24, 2005, Officer Michael ieelli and Officer Jeff Nardi, a
plaintiff in this action, observetthe camera in a ceiling venttime locker room. (PItf. Rule 56.1
Stmt.  201) The following day, another officdrserved the camera protruding from the vent.
(Id. 1 206) When the existence of the caam&as brought to his attention, Chief Hall
disconnected it.lg. 1 208.)

The installation and potential use of tteanera was discussed during at least one
PBA meeting, and PBA PresiddRalph Tancredi and PBA coundgichard Bunyan raised the
issue with Hall and Marraccini. (Def. Rub®.1 Stmt. 1 92, 95-97, 100) During a December
2005 meeting, Tancredi and Bunyan told Hall thay/tintended to repothe installation of the
camera to an outside law enforcement agenick.f(101) PBA members Duffelmeyer and
Walther also expressed objectidnghe installation of the gieo camera in the locker room.
(PItf. Rule 56.1 Stmt. 1 276, 283)

Plaintiffs (other than Forrest and Nardi) allege that they were retaliated against

because of statements they made concethmgideo camera. For example, in March 2006,



Carpiniello was transferred from thealting Division to tle Patrol Divisiori (Def. Rule 56.1
Stmt. 1 122), while in June 2006 and December 2007, Duffelmeyer was passed over for
promotion® (Pltf. Rule 56.1 Stmt. {1 277-78) Plaffstihave presented evidence that Walther
lost overtime pay as part ofcaurt security detail and received less desirable work assignfents.
(Id. 111 284-291) Plaintiffs also contend tBgiconardi was accused of misconduct by Hall and
Marraccinf (id. §9 170-72), and that Mameini threatened Marinéith criminal charges.
(Id. 171 173-74) Finally, Plaintiffpresent evidence that Heisler was denied a transfer to a more
desirable unit® (Id.  178-79)

Plaintiffs filed this actia on March 7, 2007. They assert claims under 42 U.S.C.
8 1983 for violations of their Fourteenth A&mdment right to privacy (Compl. 11 42-43),
retaliatory conduct in violation dhe First Amendment (Compl. {{ 44-45), and violations of the
Fourth Amendment (Compl. 11 48-49). Plaintiffs also bring a claim for violations of the
Omnibus Crime Control and Safe Streets Act. (Compl. 1 46-47)

This action was referred to Judge Corhes related to a previously filed case,

DeVittorio v. Hall (07 Civ. 812).DeVittorio was filed on behalf of Harrison Police Officers

Peter T. DeVittorio, Ralph Tancredi, Michael Marinelli and Edward AReVittorio v. Hall,

589 F. Supp. 2d 247 (S.D.N.Y. 2008). That suihed Chief Hall, Captain Marraccini, and the

® The parties dispute whether this transfer pla@acpiniello in a position more appropriate to
his rank and whether his new position afforded him the same opportunities for earning overtime
pay as his previous position. (PItf. Rule 56.1 Stmt.  123-25)

® The parties dispute whether Duffelmeyer hadrbpreviously assured by Chief Hall that he
would be promoted and whether Duffelmewas as qualified as the officers who were
promoted. (PItf. Rule 56. 1 Stmt. Y 134-52, 273-74)

’ Defendants offer evidence disputing thizsgts. (Def. Rule 56.1 Stmt. 11 158-59, 284-91)

8 Defendants offer evidence disputing théacts. (Def. Rule 56.1 Stmt. { 170-72)

° Defendants offer evidence disputingsk facts. (Def. Rule 56.1 Stmt. ] 173-74)

19 Defendants deny that Heisler ever applied ferttnsfer and offer evidence that he was not
qualified for such a transfe(Def. Rule 56.1 Stmt. {1 178, 185)

' This case was reassigned to this €oanrJuly 22, 2009, following Judge Conner’s death.



Town/Village of Harrison as defendants and was filed by the same law firm that represents the
Plaintiffs here.Id. The facts of the two cases are essentially identical, and the Plaintiffs in
DeVittorio asserted the same claims made h@eampareCompl. 11 14-49DeVittorio, 589 F.
Supp. 2d at 249-253. The two cases were never formally consolidated, however.

When Defendants moved for summary judgment before Judge Conner, they
captioned their motion papers ashié motion applied to both caseBeVittorio, 589 F. Supp. 2d
at 249 n.1. The partiebtiefing dealt only wittDeVittorio, however, and accordingly, Judge
Conner’s opinion granting summary judgmenttte Defendants on all claims addressed only
DeVittorio. 1d. Judge Conner’s opinion was affirmeg the Second Circuit in a summary

order’? DeVittorio v. Hall, No. 08-5990-cv, 2009 WL 3109863d Cir. Sept. 30, 2009).

On June 30, 2009, Defendants moved for summary judgment in this action. (Dkt.
No. 29)

DISCUSSION

Summary judgment is warranted where thoving party shows that “there is no
genuine issue as to any matefait” and that it “is entitled ta judgment as a matter of law.”

Fed. R. Civ. P. 56(c). “The movant's burden will be satisfied if hgposm to an absence of

12 Defendants argue that the doctrines of ueicpta and collateral estopar Plaintiffs from
re-litigating the ssues decided DeVittorio. (Def. Br. 3-5) That issue — which this Court does
not reach — turns on whether Plaintiffe an privity with the plaintiffs irDeVittorio. SeeFerris

v. Cuevas118 F.3d 122, 126 (2d Cir. 1997@iven that this action arideVittorio present the
same claims and the same facts, that the plaintiffeMittorio had the same incentive to pursue
their case as the plaintiffs heesd that the plaintiffs in both s were represented by the same
law firm, Defendants have a strong argant that res judicata applieSeeChase Manhattan
Bank, N.A. v. Celotex Corp56 F.3d 343, 346 (2d Cir. 1995) (“Res judicata may bar non-parties
to earlier litigation not only when there was a fatrarrangement for representation in, or actual
control of, the earlier don but also when the interestesolved in the prior litigation are

virtually identical to thos in later litigation.”);Conte v. Justice996 F.2d 1398, 1402 (2d Cir.
1993) (“[T]he appearance of the same attorndyoith actions createsehmpression that the
interests represented are identical.”). Thisai€ need not decide the issue, however, because
Defendants are entitled to judgment as a mafteaw on the merits of this case.




evidence to support an essential elenaéithe nonmoving party's claimGoenaga v. March of

Dimes Birth Defects Founds1 F.3d 14, 18 (2d Cir. 1995)

“A dispute about a ‘genuine issue’ exists for summary judgment purposes where
the evidence is such thateasonable jury could decidethe non-movant’s favor.Beyer v.

County of Nassglb24 F.3d 160, 163 (2d Cir. 2008). In deciding a summary judgment motion,

the Court “resolvel[s] all ambiguities, and credif#i]factual inferences that could rationally be

drawn, in favor of the party opposing summary judgmegiffa v. General Elec. Co252 F.3d

205, 216 (2d Cir. 2001). However, “a party may ‘nelly on mere speculation or conjecture as

to the true nature of the facts to ocx@me a motion for summary judgmentLipton v. Nature

Co., 71 F.3d 464, 469 (2d Cir. 1995) (quotikgight v. U.S. Fire Ins. Cp804 F.2d 9, 12 (2d

Cir. 1986).

l. PLAINTIFFS’ FOURTH AND FOURTEENTH
AMENDMENT CLAIMS WILL BE DISMISSED

Plaintiffs’ Fourth Amendment and Fourteenth Amendment claims are predicated
on the contention that their privaaas violated when their actiles in the Police Department
locker room were recorded.

The Fourth Amendment provides that “thghti of the people tbe secure in their
persons, houses, papers, and effects, agairesasomable searches awizures, shall not be
violated.” U.S. Const. amend. IV. For FouAmendment purposes, “[a] ‘search’ occurs ‘when
an expectation of privacy thabciety is prepared to consideasonable is infringed.’United

States v. Karp468 U.S. 705, 712 (1984) (quotikipited States v. Jacobset66 U.S. 109, 113

(1984)). In order for the Fourth Amendment to be violated, a searshhae actually taken
place. InKaro, for example, the Supreme Court held tinat “mere transfer to Karo of a can

containing an unmonitored beepefringed no privacy interest The unmonitored beeper



“created gootentialfor an invasion of privacy, but we hamever held that potential, as opposed
to actual, invasions of privacy constitute séas for purposes of the Fourth Amendment.” 468
U.S. at 72 (emphasis in the original).

Here, the installation of the video cameradhe locker room of the Harrison
Police Department “created a potential for an snwa of privacy,” but Plaintiffs have failed to
present a material issue of fact as to wheslieh an invasion actually occurred. Defendants
have offered evidence demonstngtthat the still pictures of aampty locker room captured on
May 4, 2005, are the only images ever capturethbéyamera. (Def. Rule 56.1 Stmt. Y 69-70)
Pascale, Natarelli, Marraccini, and Hall havegalen sworn statements that they have never
seen or heard about any audio/mleo recordings made or being made with the camera. (Def.
Rule 56.1 Stmt. {1 71-77) Moreover, it is undieguthat the camera never worked as intended,
with recording triggered by a motionrs®r. (PItf. Rule 56.1 Stmt. 1 57)

Plaintiffs contend, however, that “tlsamera was working and streaming video,
which was observable on a computer screen. (PItf. Rule 56.1 Stmt. §42) Plaintiffs offer
two pieces of evidence in support of this allema (1) Natarelli'sobservation of Pascale
walking in front of the camera when the two men were testing whether the camera was
operational (PItf. Rule 56.1 Stmt. § 242; Natavkff. § 15), and (2) the two still pictures
produced by the camera. (PItf. Rule 56.1 StmR4At48; Dugan Decl. 11 3-5). At best, this is
evidence that the camera may, on occasion, haveedpalbeit not as intended. Plaintiffs have
not produced any evidence that a recordinghgfland was ever made in which one of them
appeared, nor have they produeey evidence that anyone usihg camera ever observed their

activities in the locker room.



Similarly, no genuine issue of material facists as to whether Plaintiffs were
ever subjected to audio recording. Plaintdtsicede that the camera was not capable of
recording audio when it was omglly purchased by NatarelliThey likewise concede that the
camera does not contain a microphone, which wouletpeired for recording audio. (PItf. Rule
56.1 Stmt. 11 40, 43, 249) The only support for Aféshaissertion that audio may have been
recorded in the locker room is that the vidable on the camera was spliced such that it could
be connected to another cabld. {1 252-53, Ex. 17) Joseph Hayes, a security specialist who
examined the camera, acknowledges in his affidagitthe video wire ispliced, but goes on to
state that the camera would need “a third cablaldapof transmitting an audio signal” in order
to record audio. (Hayes Aff. 19) This echoes Natarelli’'sssement that a third cable would
be required. (Natarelli Aff. § 6Plaintiffs have presented ewidence that an audio cable was
ever attached to the cameraluat a microphone was ever instdlleln sum, there is simply no
evidence that Plaintiffs’ conversans in the locker room wemver intercepted.

After considering the evidence in the lighost favorable to Plaintiffs, it is clear
that the Plaintiffs have offered, at most, thetential for an invasionf privacy” but have
offered no evidence of an actual invasion of privaSgeKaro, 468 U.S. at 71%eealso
DeVittorio, 589 F. Supp. 2d at 253ff'd, 2009 WL 3109865, at * 1 (2@ir. Sept. 30, 2009).
Accordingly, Defendants are entitled to suamgnjudgment on Plaintiffs’ Fourth Amendment
and Fourteenth Amendment claims.

Il. PLAINTIFFS’ CLAIMS UNDER THE OMNIBUS CRIME
CONTROL AND SAFE STREETS ACT WILL BE DISMISSED

Title 18, U.S.C. 8§ 2520 provides a privaight of action to “any person whose
wire, oral, or electrair communication is intercepted, digsed, or intentionally used in

violation of” the provisions of Title Ill. 18.S.C. § 2520(a). The language of the statute



indicates that an actual inteftion must have taken place befa claim under the statute may
be brought.ld. Indeed, courts have granted summadgment where there is no evidence that
a plaintiff's communicationgvere ever interceptedeVittorio, 589 F. Supp. 2d at 258ff'd,

2009 WL 3109865, at *a5ross v. TaylarNo. Civ.A. 96-6514 (ENC), 1997 WL 535872, at *4-

6 (E.D.Pa. Aug. 5, 1997) (“Without evidenceaatual recording, Plaintiffs cannot withstand

summary judgment.”)seealsoDIRECTV Inc. v. Minot 420 F.3d 546, 549 (5th Cir. 2005)

(stating that “actual interception” is a “key elent” of a Title Il claim and holding that “where
circumstantial evidence of interception is aaafl largely to demomsting the purchase and
possession of the devices at issue, ratlear the use of those dees to intercept|]
transmissions, summary judgment may be proper”).

Even if Plaintiffs had offered evidenceatithe camera was capable of recording
audio — which they have not done — there igvidence that any of &htiffs’ communications
were ever actually intercepte Accordingly, Defendants aretégled to summary judgment on
Plaintiffs’ claim for relief under 18 U.S.C. § 2520.

[I. PLAINTIFES’ FIRST AMENDMENT CLAIMS WILL BE DISMISSED

“To survive a motion for summary judgment on a First Amendment retaliation
claim, the plaintiff must presémvidence which shows (1) thattepeech at issue was protected,
(2) that he suffered an adverse employmentacand (3) that there was a causal connection

between the protected speech and the adverse employment aCtidarélo v. Vill. of Sleepy

Hollow Police Dep't460 F.3d 247, 251 (2d Cir. 2006).

Whether the speech of a public employepritected from retaliation under the
First Amendment depends on “(1) ‘whether thepkayee spoke as a citizen on a matter of public

concern’ and, if so, ‘whetherefrelevant government entity had adequate justification for

10



treating the employee differently from aother member of the general publicRuotolo v.

City of New York 514 F.3d 184, 188 (2d Cir. 2008) (quoti@grcetti v. Ceballgb47 U.S. 410,

418 (2006)). “Whether an employee's speech esklrs a matter of pubboncern is a question
of law for the court to decidéaking into account the conteffidtym, and context of a given

statement as revealed by the whole recorRuotolg 514 F.3d at 189 (quotirigewis v. Cowen

165 F.3d 154, 163 (2d Cir. 1999)).
A matter of public concern is “one that ‘relat[es] to any matter of political, social,

or other concern tthe community.” Sousa v. Roqué78 F.3d 164, 170 (2d Cir. 2009)

(quotingConnick v. Myers461 U.S. 138, 146 (1983)). “The heaf the matter is whether the
employee's speech was ‘calculated to redress personal grievances or whether it had a broader
public purpose.” Ruotolg 514 F.3d at 189 (quotirigewis, 165 F.3d at 163-64). “Speech on a
purely private matter, such as an employdissatisfaction witlihe conditions of his
employment, does not pertaindanatter of public concern.”Sousa578 F.3d at 174 (quoting
Lewis, 165 F.3d at 164). “An employee who complankely about his own dissatisfaction with
the conditions of his own employment is skiag ‘upon matters only of personal interest.”
Sousa578 F.3d at 174 (quoti@onnick 461 U.S. at 147). Although riee is relevant to the
inquiry, it is not dispositive Sousa578 F.3d at 174 (“We make clear today, however, that it
does not follow that a person motivated by espeal grievance cannot bpeaking on a matter
of public concern.”)

The speech at issue here does not pettamatters of public concern. In

objecting to the installation of the video cama in the Police Department locker ro@ee, €e.g.

Heisler Aff. § 11; Marinelli Aff. § 12; Walther Af{ 14, Plaintiffs were complaining about their

11



“own dissatisfaction with the conditions of [their] employmer8éeSousa578 F.3d at 174ee

alsoDeVittorio, 589 F. Supp. 2d at 259-60.

Plaintiffs argue that their speech adsées matters of public concern because it
involves the actions of public officials — Halhd Marraccini — who archarged with upholding
the law. (PItf. Br. 19-20) Plaintiffs also ndteat some of their stateants alluded to reporting
the video camera installation to an outside éaforcement agency. (Carpiniello Aff. 1 17;
Walther Aff. § 14; Marinelli Aff.  11) However, “a public employee may not transform a
personal grievance into a mattérpublic concern by invoking aipposed popular interest in the

way public institutions are run.Ruotolg 514 F.3d at 190 (citations omitted). None of the cases

cited by Plaintiffs are to the contrary; eachecawolves speech that addressed a wrong on the

public at large._SeRookard v. Health & Hospitals Cor10 F.2d 41, 46 (2d Cir. 1983)

(finding that an employee’s complaint to timspector General @& public hospital about

“corrupt and wasteful practices” inled a matter of public concerrBao v. New York City

Health & Hosps. Corp905 F. Supp. 1236, 1243 (S.D.N.Y. 199%)ding that speech intended

“to make [the employee’s] superiors awargaiblems in the management of a major city
project and of perceived txtion attempts” involved matters of public concern).

Here, Plaintiffs were objecting to the iallation of a video aaera that affected
only employees of the Harrison Police Departmértie installation of the camera had no effect
on the broader public and did not present a matter of public interest or debate. Because
Plaintiffs’ speech did not address a matter of public conseeRRuotolqg 514 F.3d at 190;
DeVittorio, 589 F. Supp. 2d at 259-60, Plaintiffs’ Filsnendment claim must be dismissed.

SeeCotarelg 460 F.3d at 251.

12



CONCLUSION

For the reasons set forth above, Defendants’ motion for summary judgment is
GRANTED. The Clerk of the Court is directed to terminate the motion (Docket No. 29} and to
close this case,

Dated: New York, New York
March 16, 2010

SO ORDERED.
(2 2 Pansy
Paul G. Gardephe 4

United States District Judge
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