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PRELIMINARY STATEMENT

Plaintiffs Viacom International Inc. eal. (“Viacom”) move for partial summary
judgment on Defendants’ liabilityor copyright infringement rad concurrently to invalidate
Defendants’ reliance on the Dig Millennium Copyright Act (‘DMCA”) as a defense to that
infringement. The starting point for this motiontiss undisputable facttens of thousands of
videos on YouTube, resulting in hundreds of ik of views, were taken unlawfully from
Viacom’s copyrighted works without authorizati Statement of Undisited Facts (“SUF”) 11
6-9. Fostering and countenancing this piramre central to YouTube’s economic business
model. The fundamental issue is whether Defetsdare liable for that intentional infringement
of copyrights or whether, alternatively, thenay hide behind a policy of willful blindness and
seek to shift responsibility tolean up their site to victimized content owners like Viacom.
Under both common and statutolaw, the answer is clear.Defendants are liable for the
rampant infringement they have fostered gorofited from on YouTube. Once summary
judgment is entered, trial will be dramatica#lijortened, focusing on assessing damages arising
from Defendants’ policies of hosting and biitneg from massive opyright infringement.

First, Defendants are liable undktetro-Goldwyn-Mayer Studios Inc. v. Grokster |.td.
545 U.S. 913 (2005), because they operated YouVuthethe unlawfulobjective of profiting
from (to use their phrase) “truckloads” of imiging videos that floodethe site. YouTube'’s
founders single-mindedly focused on geometricaltyreasing the numbef YouTube users to
maximize its commercial value. They recognizeslytbould achieve that gbanly if they cast a
blind eye to and did not blodke huge number of unauthorizeopyrighted works posted on the
site. The founders’ deliberate decision to build a business based on piracy enabled them to sell
their start-up business to Google after 16nthe for $1.8 billion. The Supreme Court in

Groksterfound no legal or societal justificationrfsuch intentional@pyright infringement.



Prior to the acquisitin, Google itself had tried to egete with YouTube by complying
with the law, without permitting infringemern Google’s own Google Video site. Google
executives well recognized thab¥Tube was a “pirate site,” adgue enabler of content theft”
and a “video Grokster” whose “business modelampletely sustained by pirated content.” But
after buying its former rivalGoogle abandoned its scruples in order to continue growing the
YouTube user base until well into 2008. It abandoned its own anti-gwracyices and instead
embraced YouTube’s illegal business modeAs acquiror, Google assumed liability for
YouTube’s pre-acquisition infringement. And once its acquisition was consummated, Google
readily embraced and perpetuated YouTube’s piracy and willful blindness.

It did not have to be thizvay. Defendants had at theirsdosal readily available and
inexpensive techniques, incladi fingerprinting and filteng technologies, to block the
uploading of pirated works and clean up the site. They instead made a deliberate business
decision not to broadly deployédke techniques and instead tédhoontent owners hostage to
Defendants’ efforts to commercialize the sit®lore specifically, at the beginning of 2007,
Google and YouTube began to use digital fingatmg to screen out infringing works for
copyright owners who agreed to a content lieeagreement with thenBut for other copyright
owners — including Viacom — they engaged in a form of high-tech extortion: refusing, until May
2008, to apply that same technology to protect Viacom untefisst agreed to license its
intellectual propdy to YouTubel Defendants’ intentionatonduct and business decisions

render them liable for the resulting infringement ur@eskster

1 Because of this change in May 2008, this progeeks summary judgment only for the period
prior to May 2008. While Google and YouTulbeay still be liable for the more limited
infringement that contuned after fingerprinting was usedlimit piracy of Viacom’s works, we
do not ask the Court to addrgsstential liability fa- post-May 2008 infringement in this motion
and, if Viacom’s summary judgment motion isgted, do not intend to do so at trial.
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Second Google and YouTube are liable undend-standing principles of vicarious
copyright liability because they had a directaincial interest in theafringement on YouTube
and the right and ability to control it. Defendants’ financial interest in infringing clips that
attracted viewers and thereby advertising reeeisudirect and obvious. So is the $1.8 billion
YouTube’s founders and early investors walkaday with through tis strategy. And
Defendants had readily availabMays to control the infringeemt on YouTube. Indeed, they
were deploying these very techniques for ptbempanies, and said they would do so for
Viacom — but_onlyif Viacom gave them a license for popular Viacom programs. Defendants’
refusal to control the infringement from whittkey profited makes them vicariously liable.

Third, Google and YouTube are liable for thewn directly infringing conduct.
Defendants have tried to portrthemselves as passive and innd@amduits or mere receptacles
for infringing clips posted by userdn reality, the majority of infringing acts were volitionally
initiated by Defendants themselves, suchtlas creation and publiperformance of new
infringing copies for additional distribution channels months or years after infringing videos
were first uploaded. Indeed, opding users are compelled to suriise to terms of service that
grant to YouTube a worldwide license to “useproduce, distribute, ppare derivative works,
display, and perform” uploaded videos. YouTuymerforms all of these functions, and they
constitute acts of direct infigement under the copyright laws.

The principles establishing liability sumneed above parallel many of the reasons why
Defendants also are not protected by thatéichdefense created by the DMCA. Defendants
contend they qualify for the DMCA safe harbdmcause they removed specific infringing clips
located and listed by Viacom in takedown notices. To them, the DMCA is just a takedown

notice statute. Embracing Defendants’ positwould render most of the statute enacted by



Congress a nullity, for responding to takedown notisemly one of numerous preconditions to
DMCA immunity. Google and YouTube fail toeet at least threzher preconditions.

First, Defendants had “actual knowledge” andrevéaware of facts or circumstances
from which infringing activity [was] apparentput failed to do anything about it. 17 U.S.C.
8 512(c)(1)(A). Indeed, they fully intendéal facilitate that infringement. Sudcbroksterintent
defeats any DMCA defense, whichavailable only to innocentrsgce providers, not intentional
wrongdoers or those who elect to remaitifully blind to pervasive piracy.

Second Google and YouTube “receivd[a financial benefit dectly attributable to the
infringing activity” and had “the rightrad ability to control such activity.”ld. § 512(c)(1)(B).
Using statutory language taken framcarious liability case lawCongress intended this prong of
the DMCA to exclude businesses that areléiabnder that common Wa vicarious liability
standard. Because Defendants are vicariouslieligirey cannot take refuge in the DMCA.

Third, Defendants’ infringement does not redudim providing “storage at the direction
of a user,"id. § 512(c), or the other specific functioisted in § 512(a)-(d). Defendants engage
in directly and secondarily infringing activitiesathare neither storage mat the direction of a
user. For example, on their pwnitiative Defendants copy and jport to license infringing
videos for distribution over thirparty platforms under commercial deals that Defendants — not
their users — negotiate. That is not atm@, and it is ngtrotected by the DMCA.

SUMMARY JUDGMENT STANDARD

Summary judgment should beagted where “there is no genaiissue as to any material
fact [such] that the moving party is entitledaqudgment as a matter of law.” Fed. R. Civ. P.
56(c). To prevail, the movant must “demoisér the absence of a genuine issue of material

fact. . .. The burden is then on the non-movingyp@rset forth specififacts raising a genuine



issue of fact for trial.” United States ex rel. Romano v. N.Y. Presbyteda@6 F. Supp. 2d 174,
177 (S.D.N.Y. 2006)quotingCelotex Corp. v. Catretd77 U.S. 317, 323, 324 (1986)).

ARGUMENT

DEFENDANTS ARE LIABLE UNDER GROKSTER BECAUSE THEY
INTENTIONALLY OPERATED YOUTUBE AS A HAVEN FOR MASSIVE
INFRINGEMENT.

A. Statement of Undisputed Facts Relevant to Poingl

1. The Founders’ Knowledge and Intent Concerning Infringement

YouTube was founded in 2005 by Chad Hyrl&teve Chen, and Jawed Karim as a
“consumer media company” to “deliver entemiag, authentic and informative videos across the
Internet.” SUF T 10, 13-15. llAhree founders had worked at the Internet start-up PayPal,
whose creators made a fortune when it was so&Bay for $1.3 billion in 2002. SUF 11 11-12.
That was the founders’ plan for YouTube too.ey¥himed to quickly establish YouTube as the
most popular video site on the Internet, d@hen cash in by selling it. SUF {1 30, 36, 49-50
(Karim: “our dirty little secret . . . is that wactually just want to sell out quickly”). Because
attracting a huge “user base” ohfawas essential to this pldaunder Chen urged his associates
to “concentrate all of our efforts in building wor numbers as aggressively as we can through

whatever tactics, however eVilSUF 85 (emphasis addedgeSUF 36 (Karim: “Where our

value comes in is USERS.”). Thus, the foundenssciously aimed to a#tct users by emulating
notorious pirate seiees like “napster,” “kazaaand “bittorrent.” SUF  29. That plan worked.
By exploiting copyrighted works without a lice®, YouTube became the leading Web video site,
resulting in enormous wealthrfas founders and venteircapital investors who, after a mere year

and a half, flipped the site ®oogle for $1.8 billion. SUF {1 16-27.

2 For the Court’s convenience, this Memoranduwiddis the Statement @fndisputed Facts into
subsections relevant toglpoint under discussion.
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From the beginning, the founders understood that YouTube was a magnet for
unauthorized copyrighted content. As earlyAgsil 2005, they emailed each other about users
uploading “copyrighted material” — such as ViacefiSouth Park” show, which they repeatedly
mentioned. SUF Y 31-32. Soon the infringenvead so blatant thatdGTube’s own Internet
service provider complainedat YouTube was violating its user agreement because, as Chen
explained, “we’re hosting copyrighted contentSUF § 33. But théounders did nothing in
responseld. (Chen: “I'm not about to take dowmmtent because our ISP is giving us shit.”).

The fact that YouTube was flooded with olwsty infringing media clips was a constant
focus throughout the summer of 2005. As tbentders’ internal emails unambiguously show,
they wanted to continue explimig infringing videos to rapidlyexpand their user base, while
groping for ways “to avoid the copght bastards” — as they refed to copyright owners whose
works were being infringed. SUF 9 34-38.glRiafter the Supreme Court handed down the
Grokster decision condemning the intentional opematiof an Internet service that fosters
infringement, Hurley recognized the obviousrgiel to YouTube and emailed the other
founders: “we need views, [but] I'm a little acerned with the recent Supreme Court ruling on
copyrighted material.” SUF 1 39. Yet, the foursdeould not bring thembees to reject their
reliance on the infringing videdakat were critical to fueling the site’s explosive growthal.
(“we need views”).

Thus, during the summer of 2005, the founders removed sdntee most obvious
infringing videos from YouTube to give thienpression of copyright compliance; but they
deliberately and intentionallyhose to leave up other infrimgj clips when they thought the
additional site traffic was worth the legal risEUF | 43-48. Chen explained: “That way, the

perception is that we are conceatrebout this type of materiahd we’re actively monitoring it.



[But the] actual removal of this content will bevarying degrees. Thatay . . . you can find

truckloads of ... copyrighted content. .. [if] you [are] actively searching .forStUF  60.

(emphasis supplied). In particular, the founddsided to keep infringing “comedy clips” — a
Viacom specialty. SUF § 52. Choosing to purther get-rich-quick scheme through piracy,
Hurley told the others: “save your meabney for some lawsuits!” SUF ] 38.

The founders’ contempt for copyright was smsg that they uploadeinfringing videos
themselves. One email noted tf@inder “Jawed [was] putting sém videos on the site.” SUF
1 40;see alsd] 41. Chen admonished: “We’re goindhtave a tough time defding the fact that
we’re not liable for the copyrightemhaterial on the sitbecause we didn’t put up when one of
the co-founders is blatagtstealing content from other sitesdatrying to get evgone to see it.”
Id. In another case, Chen emailed about aojidaying “steal it!” SUF § 44. When Hurley
expressed concern about “stealling] the mqVi€shen countered: “[W]e need to attract
traffic. . . . [T]he only reason why our traffstirged was due to a video of this typé&d”

By September 2005, the founders largely alomed even the halfdlarted attempt to
create the illusion of respectrfoopyrights and adopted a policyathYouTube followed until at
least May 2008: they decided to keep substiyntdl infringing videos on the site as a draw to
users, unless and until YouTube receivedakétiown notice” from the actual copyright owner
identifying a specific infringinglip by URL and demanding its removal from the site, in which
case YouTube would remove the specdiip at that URL — but no othefs.This decision is

reflected in a key September 3, 2005, email arge between the three founders, which started

3 YouTube employees only rarely and spacally removed videoswithout receiving a
takedown notice after adoptinigis policy in September 2005.
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when Hurley emailed the others re “copyright matg!”: “aaahhh, the sitas starting to get out

of control with copyrighted materidl SUF § 54 (emphasis added).

Rather than responding by proposing stepsléan up the site, @m strongly argued
against removing the illegal videos because efédffect on traffic. In fact, the September 3
internal email exchange resulted in the tficf several internal YouTube documents that
guantified the vast extent and importance ofimgfement on the site. SUF {1 54-58. Chen twice
wrote that 80% of user traffic depended pirated videos. SUF | 55, 57. He opposed

removing infringing videos on the ground thaf you remove the potential copyright

infringements . . . site traffic and virality will drop to maybe 20% of what.it iISUF 9 55

(emphasis added). Karim proposed they “peshove the obviously copyright infringing stuiff

Id. (emphasis added). But Chen again insisted that even if they removed only such obviously
infringing clips, site trafficwould drop at least 80%. SUF { 5€if [we] remove all that
content[,] we go from 100,000 views a day down to about 20,000 views or maybe even4ower”).
Chen’s 80% figure closelymatched outside estimates of the pervasiveness of
infringement on the YouTube site. For exde) in April 2006, Peter Chernin, the Chief
Executive Officer of News America, parenttbe Fox television network and the 20th Century
Fox film studio, made a widely reported speecting that News America conducted a survey
and found that “more than 80 percent of video [YouTube] is copyrighted content.” SUF
1 145. The report of this survey was broadiscuated within Google Video, eliciting this
response from one senior executive: “Holy cond’
To justify keeping the “obviously copyright infringing stuff” on the site, the YouTube

founders in the fall of 2005 adopted the policy vaflful blindness to infringement: they

g I
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determined to embrace the avowed pretensehkeatundreds of thousands of clips on YouTube
that were stolen from popular movies ahd shows were actuallpwned by the uploading
users. In the September 3 email exchangeenCéxplained the policy as follows: “[T]he

copyright infringement stuff[,] mean, we can presumably clathat we don’t know who owns

the rights to that video and by oplding, the user is claiming thiditey own that video[,] we're
protected by DMCA for that. [W]e’'ll take it dawif we get a cease and desist [i.e., a takedown
notice].” SUF { 57see alsdf 53. Using the example of a clip pirated from a CNN show, he
outlined how YouTube would benefit from thpolicy of willful blindness and toleration of
infringement: “[l] really don't see what will ipgpen. what? someone from cnn sees it? he
happens to be someone with power? he happenaribto take it down giht away. he gets in
touch with cnn legal. ®eeks later, we get a cease & desatgdown] letter. we take the video
down.” SUF { 47see alsoff 120, 128. In the meantime, the infringing video remains on
YouTube as a draw to users.

YouTube’s policy of willful blindness is highlighted by an abrupt flip flop on community
flagging for copyright violations On September 3, a worrié¢turley pushed for YouTube to
start “community flagging” for infringing videos —ahis, to have usersaflj uploaded videos as
likely violative of copyright laws for follow-upscrutiny by YouTube employees. SUF { 58.
This is the method YouTube uses with greatcess to find and remove pornography from the
site. SUF 11 67-68, 70, 73. With such a systendentify and remove copyrighted material,
Hurley hoped “then we won’t be liable” for infigement. SUF § 58. Within five days, Chen
had “hooked up” “Flagging for Inappropriate/copyrighted content.” SUF { 61-62.

This practice lasted all of two weeks. Hayrlquickly came to realize that copyright

flagging would work all too well, thereby unaeining YouTube’s willful blindness strategy.



On September 23, 2005, Hurley wrote to the otfteinders that they should discontinue
copyright flagging “asap” to avoid beg put on notice of infringement:

can we remove the flagging link for “copyrighted” today. [B]asically if we
don’t remove them we could be héiable for being served a noticét’s actually
better if we don’t have therlk there at all beese then the copyright holder is
responsible for serving us noticetbe material and not the users.

SUF 1 64 (emphasis added). On its face, thisttioited a willful decigin to blind YouTube to
notice of copyright infringement and toiflthe entire burdeto copyright owners.

This strategy of willful blindness left usereé to flood the site with illegal content. In
February 2006, Maryrose Duntoone of YouTube’s earliest gitoyees and its lead Product
Manager, provided another quantiticam of the vast extent of @cy on the site. She reported to
Chen that she “did a littlexercise on Friday and wentrdlugh all the most viewed/most
discussed/top favorites/top rated [videos on YouTtbdéjy and figure out what percentage is or

has copyrighted material.__it was over 70%SUF § 95 (emphasis added). Dunton then

sarcastically added thahe had “flagged” theopyrighted videos foremoval — showing she
understood they were infringingd. When deposed, she confirmed she didreatly flag the
videos; they remained on YouTubs a draw to users. SUF 9 $&ge alsdff 78, 88. That a
YouTube executive joked with a founder about 76f4he most popular videos on YouTube
being infringing and did nbing about it speaks volumes.

And that was no mere slip of the pen. ndonth later, Dunton told another senior
YouTube employee in an instant message that “the truth of the matter is probably 75-80% of our
views come from copyrighted material.” SWYFL04. She agreed with the other employee that
YouTube has some “good original contentt hitis just such a small percentageld.

In the same time period, presumably aftelegal presentation, Dunton engaged in an

exchange with another YouTube employee whikedsrhetorically: “vas it me, or was the
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lawyer thing today a cover-your-ass thing frame company?” SUF § 93. Dunton responded,
“oh totally . . . did you hear what they were saying? it was really hardcore . . . if we even see
copyrighted material on the site, aspayees we're supposed to report ild. She continued:

“l guess the fact that | started like 5 groupsdshon copyrighted material probably isn’'t so
great.” Id. To which the other employee replied: “hig a cover your ass . . . so the board can
say we told maryrose not to do thidd.

Also during this period, a senior YouTubegaeer discussed with Dunton setting up an
anti-infringement tool to send emated email alerts to copyrightvners when illegal content
was uploaded. SUF 11 112-13. Timgieeer noted that implemengj the tool “isn’t hard” and
would “take another day or w/e [weekend]SUF { 114. But Dunton explained “I hate making
it easier for these a-holes” —feering to copyright owners —nd told the engirer to “forget
about the email alerts stuff” because “we’re jinging to cover our asses so we don’t get sued.”
Id.

YouTube even emphasized the populantly known infringing videos to potential
investors. A case in point is “Lazy Sundataken from NBC’s showSaturday Night Live,”
which was an enormous hit on YouTube. SUF fs82;alsd] 84. Even after YouTube received
takedown notices from NBC for this video, Yaude highlighted the video’s success to potential
investors and its own board to show how it wafg infringing professional content to draw

viewers and to become the most populdeuwi site on the Internet. SUF {1 89-92, 98-99.
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A true smoking gun is a memorandum personally distributed by founder Karim to

YouTube's entire board of directoed a March 22, 2006 board meeting. SUF 1 109-1k.

words are pointed, powerful, and unambiguokiarim told the YouTube board point-blank:

As of today episodes and clips of tfedlowing well-known shows can still be
found: Family Guy,_South Park, MT Cribs, Daily Show, Reno 911, Dave
Chapelle This content is an easy tardet critics who claim that copyrighted
content is entirely respoitde for YouTube’s populédy. Although YouTube is
not legally required to mator content (as we have explained in the press) and
complies with DMCA takedown reqgses, we would benefit frompreemptively
removing content that is blatantly illegahd likely to attract criticism.

Id. (emphasis added). All of the shows underlined abevand identified by Karim in this
memorandum to the YouTube board as “blataikbgal” are Viacom pograms. SUF | 5-6.
But the board and YouTube did nothing.

Having rapidly expanded YouTube by usimgringing video clips in this way, the
founders sold the site to Google for $1.8 billianlNovember 2006, a mere 1-1/2 years after its
founding. SUF | 16-19. Hurley and Chen \edllaway with several hundred million dollars
each, and Karim, who had left YouTube, received approximately $60 million. SUF | 21-23.

2. Google’s Knowledge and Intent Concerning Infringement

Senior executives of Google, YouTubgsincipal competitor, well appreciated the
vastness of the piracy ono¥Tube months before Google aaedi it (and then embraced its
copyright practices). When it acquired YauE, Google assumed and became fully liable for

the acts of YouTube and its founders for gegiod 2005-2006. Just as importantly, Google is

> This is one of the highly inculpatory documents that Defeisdagever produced in discovery.
See infraat 21-23. Fortunately, it v8gpreserved and produced byrikaafter he left YouTube.

6 While Karim implied the DMCA protectedouTube’s conduct, Defendants have elected not
to assert an advice of counsel defense and aeserdingly blocked discovery into their actual
beliefs about this issue. Moreover, as shown in Point IV below, Karim’s own acknowledgement
of “copyrighted content” that is “blatantly illegal” in reality éats any DMCA defense.
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also liable for its own post-acquisition policiasd practices. Google now jointly operates the
YouTube website. Answer to Amended Confp27. And Google has perpetuated and built
upon YouTube’s history of infringement, taking adisge of widespread piracy both as a draw
for users and to coerce content ownets licensing their content to Google.

Before acquiring YouTube, Google had its oluternet video site, Google Video, which
(like YouTube) allowed users to upload videbsf (unlike YouTube) reviewed each video at
upload and blocked those that infringed cogiyts. SUF 1 133-36. The person in charge of

such screening reported to a senior Google gxecu“We catch around 10% of all online user

uploaded videos during review. Of these apprately 90% is disapproved due to copyright
violation, and the rest due to poli¢gorn, violence, etc.).” SBE 137 (emphasis added).

But Google’s good intentions and complianagth the law were not paying off.
YouTube was way ahead of Google Video inrhee to build up a user base. SUF Y 146, 154.
Google executives understood that YouTubsgccess was largely due to what they
euphemistically labeled its “[lJiberal copyriglpolicy” of freely allowing infringing material.
SUF 11 140-45, 148, 150-52, 155-57, 159.

Losing the user race to YouTube becaustheflatter's copyright infringement, Google
Video executives engaged in a “heated debate” in 2006 “about whether we should relax
enforcement of our copyright policies in an effiarstimulate traffic growth.” SUF { 158. A top
senior executive, Peter Chane, Google ViddBusiness Product Managargued point blank
that Google Video should “beat YouTubéYy “calling quits on our copyright compliance
standards.” SUF § 149. Chane specificalfiyocated switching GoaglVideo to YouTube’s

“reactive DMCA only” policy becauseYouTube gets content when it's hotLazy Sunday,
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Stephen Colbert, Lakers wins at the buzzemd it “[tjakes us too long to acquire content
directly from the [legitimate] rights holder.” SUF { 156 (emphasis in original).

Others at Google questioned whether it stdallow YouTube’s strategy of winning by
breaking the law. A memorandum prepared kpmGoogle executive, and distributed to the
most senior executives of Google Video, reeardsoogle co-founder Sergey Brin as asking

whether it was right for Google to “chang[e]lipyg [t]o increase traffic knowing beforehand that

we'll profit from illegal [dJownloads’ SUF 1 162-63 (emphasis addédAnother executive

listed the “Top 10 reasons why we shouldn’t stoeeaging for copyright alations”; the first
was “It crosses the threshold @fon't be Evil to facilitatedistribution of other people’s
intellectual propay.” SUF 1164 In contrast, Google’'s Chief Executive Eric Schmidt was
guoted in support of relaxing Google Video®pyright enforcement policies. SUF { 160.

In May 2006, Google held a Google Produaiafgy (or “GPS”)meeting attended by
top executives, including CEO Schmidt. TG®S focused on Google Video. SUF { 147.
Before the meeting, David Eun, a senior Goagpecutive responsiblor negotiating license
agreements with content owners, sent an letbaSchmidt summarizing the internal “heated
debate whether we should relax enforcement ofcopyright policies in an effort to stimulate
traffic growth” to beat YouTube at its own game. SUF { 158-59. Eun told Schmidt:

| think we should beat YouTube ... — but @adtall costs._A large part of their

traffic is from pirated contentWhen we compare our traffic numbers to theirs,
we should acknowledge that we are comparing our “legal traffic” to their mix of

7 At his deposition, Brin claintenot to have made this statement. Hohengarten Decl. T 352 &
Ex. 318 at 61:17-62:19. Regardless, the stateratributed to him was widely circulated
among top Google officials.

8 This language had particular significance ab@e, whose informal motto is “Don’t Be Evil.”
SUF 1 164. Thus, “cross[ing] theréishold of Don’t be Evil” indicated a conscious turning point
for the company toward intentional wrongful conduct.
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traffic from legaland illegal content One senior media executive told me they
are monitoring YouTube very closely andereed to them as a “video Grokster

Id. (emphasis added).
Likewise, Google Video executivesvidly described YouTube’'dlegal practices to the
GPS meeting’s attendees. In a memorandum mdifkeal” for integration into the material

prepared for the GPS, the Google Videarh advised senior Google executives:

. YouTube is “a ‘rogue enddr’ of content theft
) “YouTube’s content is all free, and muaehit is highly sought after pirated clips
. “YouTube’s business model is comfaly sustained by pirated contenthey are

at the mercy of companies mesponding with DMCA requests.”

. “[Content owners] (mainly) perceiveotTube as trafficking mostly illegal
content— it's a video Grokstér

SUF 1 157 (emphasis added).

Despite Google’s keen awareness thatinggment was the linchpin to YouTube’s
success, in October 20060&yle decided to buy its rival — antd valuable user base built up
with illegal content — for $1.8 billion. SUF 1%-19. Significantly, the vast extent of
infringement on YouTube was confirmed I§yoogle’s own pre-acgsition due diligence
conducted by Google executives and its fimalradvisor, Credit Suisse. SUF | 166-82.

Credit Suisse analyzed a sample ofle@s from YouTube that Google deemed
representative of site traffignd determined that more than 6Q%the video views in the
YouTube sample were “premiumtheir shorthand for “the contems copyright[ed] (either in

whole or in substantial partgr “removed [and] taken down” iresponse to a takedown notice

9 When deposed, Schmidt professed not to remethiemail about “pirated content” all over
YouTube, five months before Google acquitedHohengarten Decl. I 348 & Ex. 314 at 75:14-
82:4. The issue was not lost on other Google executives. For example, on May 10, 2006, Ethan
Anderson, International Business Product ManageGimogle Video, stated: “l can't believe

you’re recommending buying YouTube. . .. theBf®x illegal pirated content.” SUF § 153.
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(and thus plainly infringing). SUF § 170. Cite8uisse also estimated that YouTube had a

license for only 10% of those premium copyrighted video vie8i9F 9 174see als®SUF § 171

(premium content on YouTube incled “Legitimate_and lllegitimateuploads) (emphasis

added). In other words, 54% (90% of 60%) of the video views in the due diligence sample were

of premium copyrighted content that wadmittedly unauthorized by the content owner

This analysis was incorpated into the board book prepared by @re&tlisse and
presented to the Google board of directors @nday it authorized the purchase of YouTube,
October 9, 2006. SUF 11 175-76. The board book emphasized the “tremendous growth” in
YouTube’s user base and itoyial global following.” SUF 178. Credit Suisse advised the
Google board that virtually the entire finanoralue of YouTube, with hase case value of $2.7
billion, derived from Google’s ability tononetize that vast entrenchader base in the future.
SUF{ 180. The book then told the bddhat “60% of total vide streams on yellow website” —
their code name for YouTube — “are ‘Premium3UF  181. The board also was advised that
Credit Suisse’s valuation “[a]ssumes 10%poémium content providers allow [YouTube] to
monetize their content in [fiscalear 2007]" — confirming tha®0% of premium copyrighted
content was simply being displayed on the sitinout permission. SB{ 182. Google’s entire
board thus was on clear notice of the vastpe of YouTube's copyright infringemélfit.

Notwithstanding this knowledge, the boanathorized the purchase. SUF {116.

10 The board was even warnedbout “uncertain legal issués SUF  177. This was a
euphemism for copyright infringement liabilitgs everyone well knew, for indemnification for
copyright liability was a hotly negotiated deainteduring the merger getiations. Recognizing
what it was buying, an early Google term shemtght indemnification for copyright liability
suits up to 12.5% of thpurchase price. SUK 183. Recognizing whahey were selling,
YouTube’s founders and investostrongly resisted, and a lesscopyright indemnification
provision was agreed to by the parties inrterger agreement. SUF 1 184-85. After Viacom
filed this suit, Defendants purportedly discoveretsaivener’'s error” in the original merger
16



Whether the correct quantification of the scopé&’ouTube’s piracy was that it attracted
80% of site traffic (per Steve Chen), accourftad80% of its content (News America), 70% of
its most popular videos and 75-80% of tlesulting views (Maryrose Dunton), 80% of all
content (Ethan Anderson), or 54% of all views (Credit Suisse), it was unavoidably clear, as Chad
Hurley summed it up, that YouTube was “out aintrol with copyrighted material.” Still,
having paid an immense sum for a website ditgroverrun with illegal content, Google’s
highest priority was to preserve YouTube’s cetipve advantage and continue aggressively to
grow the user base. After the deal closednthedate to aggressively grow came by way of an
edict from Google CEO Schmidt. He instructed YouTube team that their focus should be “to
grow playbacks to 1b/day [orallion per day].” SUF § 188.That goal remained unchanged
until March 2008, when Chad Hurley wrote that “three weeks ago Eric shifted his thinking on
YouTube’s focus. So, since that time we haapidly been redirecting our efforts from user
growth to monetization.” SUF § 201.

With its initial focus on user growth, degle reversed its aw earlier copyright
compliance policies and adopted YouTube’s willful blindness strategy. Instead of screening as
was done at Google Video, now every infrimgivideo would remain freely available on
YouTube until a copyright owner could detecaitd send a takedown notice. SUF  189. And
Defendants’ executives continuéal be well aware of the maive infringement on YouTube,

just as they had been in the pre-acquisifi@niod. For example, an employee charged with

agreement and increased the sstehe indemnification provisiofor copyright infringement.
SUF 1 186.

11 The acquisition price authorized by the boas $1.65 billion in Google stock based on a 30-
day average of the stock price at the time ofiotps SUF { 16. When the deal actually closed
on November 13, 2006, the purchase@vas $1.775 billion. SUF | 19.
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selecting videos for prominent placement on the seported that “we’re running into issues
finding enough videos because they have soyntapyrighted violations.” SUF  192. Google
executives emailed clips that infringed Viacentopyrights to each other — but did nothing to
stop the infringement. SUF |1 190-91, 19B-9And a post-acquisition “YouTube Content
Policy Training” manual evehighlighted Viacom’s Daily Show by name as an example of

content to “Approve” when reviewing videos diged for terms-of-use violations. SUF { 69.
Thus, as Google founder Brin had candidly statethdu&oogle’s internal dmte on this issue a

few months earlier, the company was consciously “changinp dascy to increase traffic

knowing beforehand that weflirofit from illegal download$ SUF § 162. This changed only in
mid-2008, after Schmidt “shifted his thinking dfouTube’s focus,” and Google began to use
filtering technologies taurtail infringement.

Given Google’s earlier histgrof respecting copyright, ¥com negotiated with Google
from November 2006 until February 2007 over agole “content partnership” agreement to
license some of Viacom’s copyrighted worksagpear on YouTube. SUF § 203. During the
negotiations, Viacom made cleaattwithout such a license, tappearance of Viacom works on
YouTube was unauthorized. SUF  204. Viacalso insisted on compensation for past
infringement of its works as part of any lieen SUF { 205. Google offered a package that it
valued at a minimum of $590 million for somtent license from Viacom. SUF { 206.
Importantly, Google’s offer and term sheet indddan explicit guarantee that Google would use
digital fingerprinting technology tprescreen all uploads to Youfie and block any videos from
Viacom works not licensed under the agreatn SUF  207. Ultimately, however, the

negotiations broke down, and Defendants neveaioét a license from Viacom. SUF { 208.
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On February 2, 2007, Viacom sent takedown notiocesnore than 100,000 infringing videos on
YouTube. SUF { 210.

With the collapse of the deal to licengmcom’s videos, Google and YouTube withdrew
their offer to use fingerprinethnology to protect Viacom’s contenThis was so even though
Viacom strongly urged the two companies tmojgerate in good faith to clean up the site.
Viacom’s General Counsel, Michael Fricklas,egsed Defendants to use fingerprinting to
prevent infringement of Viacom’s works, and offered to have Viacom’s technology experts
cooperate with Defendants ageded to that end. SUFR2§9. Google’'s General Counsel,
responding to Viacom and NBC Universal &ebruary 16, 2007, rejected cooperation and
refused to use fingerprint tecologies for Viacom or NBCU in the absence of a license
agreement. SUF 11 217-18. Defendants did nobgdipigerprinting to prevent infringement of
Viacom’s works for another year and a half rdafter this suit was filed. SUF {{ 217-22.

Parallel to Viacom’s effortso elicit cooperation fronYouTube and Google, the Motion
Picture Association of America (“MPAA”) engagéd a similar discussionn behalf of all the
movie studios, including Viacom’s Paramourithe history of the MPAA’s failed efforts on
behalf of all the movie studios vividly illustrat& ouTube’s and Googleattitude and practices.

The MPAA was represented in its talks widlefendants by its Executive Vice President
and Chief Strategic Officer. SUF 1 223-Z8tarting around April 2006, the MPAA negotiated
with YouTube because “there was a lot of augiyted content on the site that was owned or
controlled by the motion picture studios.” SYR23. “The discussion was about encouraging
YouTube to do two things: deal with the content that we identified on the site that was
copyrighted, infringement content from the motion picture studios; and two, and relatedly

integrating filtering software that would addréisat copyrighted content.” SUF { 225. But after
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months of futile discussions, YouTube refusedMark with the MPAA or to utilize or even
agree to test fingerprint and filtering techno&sy YouTube’s expressed reason was stark and
candid: piracy was drawing users to the sifes the MPAA’s EVP testified: “[tlhere were a
range of reasons given including the fact that copyrighted contemin YouTube was a major
lure for their users.” SUF § 228.

Google announced its acquisition of Yaube on October 9, 2006. That revived
negotiations with the MPAA. On October 13 and November 9, 2006, the MPAA transmitted two
specific written proposals to the Defendants ngllfior cooperation and the testing of filtering
technologies, including the technology of campany called Audible Magic, from whom
YouTube already had a licemin hand. SUF |1 227-28fra at 35. The MPAA even agreed to
pay for the test. SUF {1 227-28. That was a generous concession, ssicast tf filtering was
comparatively trivial, SUF § 311, and Google handeeded the financial boost, its cash hoard
having grown to $11.2 billion by the end of 2006, SUF { 28.

Google and YouTube did not respond for nent Then, in January 2007, Defendants
flatly rejected cooperation diltering to prevent piracy unless the studios granted Defendants
licenses and revenue sharing agreements: of[flose companies who were not and did not

develop a licensing agreement with Google, theyewé going to be doing this sort of a pilot

12 This testimony is particularly powerfulngie YouTube executives made the exact same
statement to Google Video executives in 2006, Wi latter even reduced to writing. On
Friday, January 13, 2006, Peter Chane and a @ddideo colleague met with YouTube’s CEO

Chad Hurley and another senior YouTube exige Chris Maxcy. SUF 1 140-41. Two days
later, Chane wrote an email to Jonathan Rosenberg, the head of product development for all of
Google, explaining that YouTube was able tepthy copyrighted content unavailable on Google
Video because Google had a “zero tolerance ypabiccopyrighted content,” whereas YouTube

had no such policy and was using piracy on the ® draw user traffic. Chane wrote to
Rosenberg: “[T]hey are aware this [lax enforcement policy] (I spoke with them on friflapd

they plan on exploiting this in order g@t more and more traffic.” SUF | 141.
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initiative or filtering.” SUF Y 229. That reflesd the thinking of Google Senior Vice President
Jonathan Rosenberg, who had eatitdd Chane that the “lesson” from YouTube was to “play
faster and looser and be aggressive until either a court says ‘no’ or a deal gets struck.” SUF
1 160.

Within the month, having been rebuffed bbandividually and as a member of the
MPAA, Viacom commenced this su#.

3. Defendants Cannot Walk Away from Their Contemporaneous Internal
Documents.

The internal emails and memoranda YbuTube’'s founders and Google’s senior
executives discussed above make a compellingratigputable record of Defendants’ intent to

use infringing videos clips to build the YouTubasiness. Viacom’s position is not dependent

13 Having rejected all cooperation and filtering, the Defendants today hide behind their willful
blindness policy and argue that they cannot Xgeeted to differentiate between illegal and
authorized clips. Hence, theygue, the responsibility faropyright compliance on YouTube
should rest with the vighized content owners, with YouTubesé to lure users tthe site with
“truckloads” of pirated mateals unless and until the content owners detect them and request
their removal listing specific infringing URLSs. this vein, much of Defendants’ deposition time
has been expended questioning whether Viaemployees had uploaded some videos to
YouTube as promotional material, thereby authngziheir presence there. This whole exercise
is a red herring. First, nonaf the infringing clips at issu@ this lawsuit were uploaded to
YouTube by Viacom or its authorized agentSUF { 9. Second, the number of uploads to
YouTube that Viacom did authorize (for whicha¢bm is not suing for infringement) was very
limited compared to the 63,000nauthorized infringing clips claimed by Viacom in this
litigation. Hohengarten Decl. E. (Solow Decl.) 11 17, 30-32. ift, of that small number of
authorized clips, virtually all were uploadeal YouTube using officiaViacom account names,
and YouTube was fully aware of this fadd. § 31-32. Fourth, Defendants’ own offer to use
fingerprinting in connection with a license to block unauthorized works while permitting
authorized uploads makes clear that Defendamtyéganother way to distinguish between legal
and illegal uploads had they wanteml That is the entire poirdf fingerprinting. Had they
cooperated, Defendants’ entire aariration argument relied upon this litigation would have
been resolved and gone up in smoke. Insteag,dhose the path abn-cooperation and willful
blindness, forcing Viacom and other studios to @layat and mouse gaméth illegal uploaders,
with Defendants enjoying the financial reds from this piracy in the interim.
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on extrapolations or interpreians from these documents. Defendants’ own words, in plain
English, speak for themselves — clearly and forcefully.

And this is a case where these written vgospeak all the more powerfully given the
Defendants’ failure to presex and produce many key documents and the ostensible memory
failures of their key executives when demhsédmong the most compelling documents are the

internal emails and memoranda of YouTub&anders. Almost none dhese key internal

documents were produced by Google or YouTuwldgch claims they werall lost. Hohengarten

Decl. 1 263. Among others, Chad Hurley,carfder and YouTube’s Chief Executive from its
inception to today, revealed for thest time of his deposition thdte “lost all” of his YouTube
emails for the key time period of this cadd. | 264. Fortunately, Karimyho left YouTube in
2006 and preserved these materaishis own personal computersdnarged his duties to this
Court and produced themid. {1 218-63. Otherwise they wduhave never surfaced in this
litigation.

Similarly unusual are the document destrutioactices followed by Google’s CEO Eric
Schmidt. He claims to use and emadnr “probably 30" different computerdd. { 348 & EXx.
314, at 7:7-10. As set forth above, Schmidt was deeply involved in the decision to acquire
YouTube and its post-acquisition policies. Yfet,the key period from June 2006 (when Google
started intensely to focus on YouTube’s policied gractices and debated whether to acquire it)
through February 2007 (when negotiations felrapvith Viacom and the MPAA, resulting in
this lawsuit), Schmidt’'s search for responsive materials “yielded 19 documémt§y 266, 348
& Ex. 314 at 18. The absence of emails andudwmnts is explainetly a practice litigation-
conscious in the extreme. Sdhdexplained: “[ijt has beemy practice for 30 years to not

retain my emails unless asked specificallyd. I 348 & Ex. 314 at 18. He went on to testify:
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“It was my practice to delete or otherwise causedimails that | had read to go away as quickly
as possible.”ld. at 18-1914

Similar bizarre practices surfaced whemise executives testified about these key
documents. When Mr. Hurley was shown the email chains preserved by Mr. Karim, he
developed serial amnesia. This is no lawyexaggeration: we ingtle pages 177-317 of Mr.
Hurley’s testimony (Hohengartddecl. § 346 & Ex. 312) and invitthe Court to review it. To
the same effect is the testimony of Larry Ragee of Google’'s two ctounders and top three
executives, who essentially disclaimed memorny any topic relevant to this litigation, even
including, for example, whether he was irvda of Google’s acquitbn of YouTube, even
though it was Google’s largest corpte transaction to date andcbwied as transformative to its
business. Hohengarten Decl. § 349 & Ex. 31828t23-134:15. We enclose Mr. Page’s entire
deposition as Exhibit 315 to the Hohengarten Bration. This Court can decide whether these
key executives and witnesses behaved with thel lef candor ad respect for the legal process
that this Court has a right to expect fromise executives of important public companies.

Due to these practices, we and the Court will never know what else was “lost” or made to
“go away as quickly as possible.” Fortunatdlye documents that fortuitously survived and
were produced still provide ampiedisputable evidence of unlawfintent. Given Defendants’
wholesale failures to preserve relevant documents or recall key salient facts, the surviving

documents speak all the more loudly as undespéects that warrasummary judgment.

14 This practice is certainly ironic coming fraime CEO of a company that prominently markets
its email service to the public as providingptd of space” and “free storage” for emails.
Hohengarten Decl. § 316 & Ex. 288.
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B. Defendants’ Intentional Operation of YouTube as an Infringement Haven
Makes Them Liable UnderGrokster.

Defendants’ conduct squarely makes therldéidor the infringement on YouTube under
the Supreme CourtGroksterdecision. InGrokster the high court ruled that Internet businesses
— like all other businesses — arablie for infringement when they operate a website with the
unlawful intention, purpose, or objective that it will biged at least in part for infringing activity.
The Court recognized no legal or sodiahefit in rewarding such piracy.

Groksteraddressed whether two Internet “peer-é&1 services were legally liable for
facilitating infringement by theiusers who copied and distriled popular music and movies
over the services. The lower courtsGmoksterhad ruled that the peer-to-peer services were
immune from liability under the $ueme Court’s earlier decision Bony Corp. of America v.
Universal City Studios, Inc.464 U.S. 417 (1984), becausee tBervices had “substantial
noninfringing uses” — that is, they could be used for authorized exchanges of copyrighted works
in addition to unauthorized infringement.Grokster 545 U.S. at 927-28jd. at 931-32
(summarizingSonyholding). The Supreme Court likewiassumed the defendants’ services had
substantial noniminging uses.Id. at 933-35. But the Supreme Court held that notwithstanding
other substantial noninfringing usethe services were still liable for the infringement they
facilitated because they had thduat intent, purpose, or objéat of facilitating infringement
with their product. Id. at 937-40. Thus, “a copyright holder may proceed against a technology

provider where a provable specific intent to infrifgéthe kind the Court describes) is present.”

Id. at 962-63 (Breyer, J., concurring) (emphasis added).
The Groksterdecision is squarely afipable here. First, the Supreme Court emphatically
rejected the knowledge standard applied by the NDirttuit in that case, which had held that the

peer-to-peer services coulid secondarily liable foratilitating infringement _onlyif they had
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“knowledge of specifienfringement.” Metro-Goldwyn-Mayer Studios Inc. v. Grokster L8B0
F.3d 1154, 1162 (9th Cir. 2004) (emphasis addedjd, 545 U.S. 913 (2005). The Supreme
Court held that requirgn “specific knowledge of infringemetitwas “error.” 545 U.S. at 934.
The Grokster Court recognized that acting with an anful purpose, intent or objective is the
epitome of culpable conduct, and a defendant ntd escape liability merely because it does not
— or even could not — know of each specific @cinfringement whereby its unlawful purpose
comes to fruition.See id.at 922-23 (peer-to-peservices are liable even though they could not
identify the specific works thatere being illegly downloaded)t>

The Supreme Court also emphasized thHhough the intentionafacilitation of
infringement is often called “inducement,” this form of liability is not limited to situations in
which a message encouraging infringemesntictually communicated to usems.d, through
advertising). Rather, as explained abo@eokster held that a business is liable whenever it
operates with a purpose of facilitating infringement, regardless of whether it communicates that
message. Advertisements or other messagesndyeone form of “diret evidence of unlawful
purpose.” 545 U.S. at 935. Liability ultimately rests on the existence of the unlawful purpose
itself, which can also be established by otkieds of evidence. Thus, whether “messages”
encouraging infringement “were communicateahas to the point,” becage such messages are

merely one way of “prov[ing] by a defendantown statements that his unlawful purpose

15 Viacom notes that Defendantsiihave not produced datadim YouTube’s Logging Database
that could show that senidfouTube and Google executiveddin fact, watch and know of
many of the specific infringing videos at issue in this cabmnetheless, there is abundant
evidence in Defendants’ emails and other comeations to show that Defendants were well
aware of specific cases of infgement of Viacom’s copyrightsithout doing anything about it.
See e.g, SUF 11 32, 59, 69, 105, 11016-17, 122, 130, 132, 165. Axokstermakes clear,
however, such specific knowledge is not neddeihducement liability based on an overarching
intent to profit from infringement.
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disqualifies him from claiming protectidn Id. at 938 (emphasis added). As a recent decision

explained: “Importantly, liability may attach [undd&grokstef even if the defendant does not
induce specific acts of infringement. Instead tdourt may ‘infer[] a p&ntly illegal objective
from statements and actions showing what [the defendant’s] objective vaduimbia Pictures
Indus., Inc. v. FungNo. CV 06-5578, slip op. at 23 (C.[Tal. Dec. 21, 2009) (citation and
footnote omitted) (quotin@rokster 545 U.S. at 941) (Hohengarten Decl. § 2, Ex. 1).

Indeed, inGroksterthe Supreme Court inferred tdefendants’ unlawful purpose from
three factors that are direct echoes of the fiaxcthis case: (1) thdefendants were “aiming to
satisfy a known source of demand for copyrighitimgement,” which showed an “intent on the
part of each to bring about infringement”; (2) “neither company attempted to develop filtering
tools or other mechanisms to diminish timéringing activity,” which “underscore[d] [the
defendants’] intentional facilitaih of their users’ infringementand (3) the defendants made
“money by selling advertising spatep that the “commercial sense of their enterprise turn[ed]
on high-volume use, which the record show[pds] infringing,” which in the context of the
entire record supported a finding afilawful intent.” 545 U.S. at 939-40.

The GroksterCourt also emphasized thhis kind of unlawful intent can and should be
found on summary judgment, effectively directing summary judgment for the plaintiffs in that
case.Grokster 545 U.S. at 941. On remand, Beoksterdistrict court in fact entered summary
judgment against the peer-to-peer servibased on their “unlawful objective to promote
infringement” shown through “voluminous documentary evidencéletro-Goldwyn-Mayer
Studios, Incv. Grokster, Ltd. 454 F. Supp. 2d 966, 971, 984, 985 (C.D. Cal. 2006). Other

recent cases — including in this District — halso not hesitated tenter summary judgment
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against businesses like YouTubedaGoogle on this same baskung slip op. at 35Arista
Records LLC v. Usenet.com, In@33 F. Supp. 2d 124, 150-54 (S.D.N.Y. 2009).

Here, the evidence of YouTube’'s anddgle’s unlawful objective of operating the
YouTube site as a haven for infringemeas even more powerful than {Brokster Usenet or
Fung YouTube’s founders made a conscious decigdouild their user base “as aggressively
as we can through whatever tactics, however’eBlUF  85. They knew the site was “out of
control with copyrighted material” — includingideos taken from Viacom programs they
identified by name — but they decided rotblock even “the obvigsly copyright infringing
stuff,” because if they did “site trafffjevould] drop to maybe 20% afhat it is.” SUF {1 54-58.
They disabled community flagging for infringeméhtit not for other improper content) to avoid
obtaining “notice” from users artd shift the entire burden tmwpyright owners. SUF  64-65.
They sneered at rights holders as “copyright bastards” and “a-holes,” killed simple engineering
fixes that would have made it easier to detetingement, and admitted they were “just trying
to cover our asses.” SUF 934, 74-77, 107, 112-15, 119, 131, 135. They celebrated the
popularity of known infringing clip to investors. SUF  99And they cynically mocked the
very idea they would flag videos for removaleasfan executive identified 70 percent of the most
popular clips as infringing. SUHY 95-96. At least one of tHeunders was himself “putting
stolen videos on the site,” while another urged his colleagues to “Stdadtuse “our traffic
surged . . . due to a video of this type.” SUE4. It is no wonder Hley was “concerned with
the recent supreme court ruliog copyrighted material” iGGrokster SUF { 39. But the allure
of using infringing videos to build the user bas®d get rich quick was too great. Instead of
stemming the floodtide of infringement, the foundapsed to “save [their] meal money for some

lawsuits.” SUF | 38.
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Likewise, Google decided to buy YouTuladter its own executives warned senior
management that YouTube was a “rogue égrabof content theft,” a “video Grokster,”
“trafficking mostly illegal content,” whose “busess model is completely sustained by pirated
content,” with a “large part of their traffic. from pirated content.” SUF {{ 157-59. Google’s
own board book, documenting traffic of 60%rémium” content of which only 10% was
authorized, validated thesearnings. SUF {11882. Google thenadopted YouTube’s
copyright policy to “increase traffic knowindpeforehand that we’ll profit from illegal
[dJownloads.” SUF § 162. And when a licerisem Viacom was notorthcoming, Defendants
refused to use the fingerprintitgchnology they alreadyad in hand or other proactive measures
to block Viacom videos, knowing they had nehse from Viacom. SUF | 203-17. They even
rejected proposals by Viacom and the MPAA thaty jointly test filtering techniques, an
investigation that the MPAA aged to largely fund. SUMY 209, 217, 227-28. Unless they
were awarded a content license, Defendants réfissprevent illegal upading and imposed the
entire burden on Viacom and the other studiosearch YouTube 24/7 for infringing clips —
while Defendants reaped the profitsl.

In short, “unequivocal indications of unlawful purpose in [Defendants’] internal
communications,"Grokster 545 U.S. at 938, plainly show that Google and YouTube “knew
[their] business model depended on massivengiing use, and acted to grow [their] business
accordingly,” Grokster 454 F. Supp. 2d at 989. In additj the other indicia of unlawful
purpose noted ilisroksterare also present here. First, Defendants were “aiming to satisfy a
known source of demand for copyright infringethe 545 U.S. at 939. Whether Chen had it
precisely right in September 20Q@8hen he estimated infringemtedriven traffic at 80%, or

Dunton at 70% in February 2006, or Google’s diligence team at 54% in October 2006, “the
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staggering scale of infringement makes it moreljikhat [Defendants] condoned illegal use, and
provides the backdrop against which all okefBndants’] actions nsti be assessed.Grokster
454 F. Supp. 2d at 9858. Second, as detailedfra at 34-37, Defendants refused until May 2008
to implement readily available “filtering tools @ther mechanisms to diminish the infringing
activity” in order to protect Viacom’s works. 548S. at 939. That overall failure “underscores
[their] intentional facilitation of . . . infringement.Id. It also highlights their deliberate strategy
of willful blindness. Third, as describeadfra at 29-31, Defendants “make money by selling
advertising space, by directing ads to the extseof computers employing their [service].”
Grokster 545 U.S at 940. “[T]he mortbe [service] is used, the moads are sent out and the
greater the advertisingwenue becomes. Since the extent of the [service’s] use determines the
gain to [Defendants], the commercial sens¢hefr enterprise turns on high-volume use, which
the record showss infringing.” Id. That describes YouTube tdee: If Defendants stopped the
infringement, it would slash sitefific and with it current as Wleas future advertising revenue.
Google and YouTube were not just innacand unwitting accomplices to infringement
perpetrated by YouTube userfefendants operated YouTukéth the unlawful objective of
using infringing material to expsively build their usr base and become the dominant video
website on the Internet.Grokster establishes beyond question that they are liable for the

infringement they intentionally made possible.

16 Moreover, Defendants’ infringement of Viants works has been far more extensive than
indicated by the already large number of acdusBps at issue in this litigation due to
infringement of content for which Viacom ow, but has not registered, the copyrighée Reed
Elsevier, Inc. v. MuchnigiNo. 08-103, 2010 WI693679, at *3, *11 (U.S. Mar. 2, 2010) (court
has subject-matter jurisdiction to adjudicatérimgement claims for unregistered works and
include them in relief such as settlemeR&grfect 10, Inc. v. Amazon.com, |ns08 F.3d 1146,
1154 n.1 (9th Cir. 2007) (registration requireméabes not limit the remedies a court can
grant”).
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Il. DEFENDANTS ARE VICARIOUSLY LIABLE BECAUSE THEY DERIVED A
DIRECT FINANCIAL BENEFIT FROM INFRINGEMENT THAT THEY HAD
THE RIGHT AND ABILITY TO CONTROL.

Even apart from their unlawful intenDefendants are secondarily liable for the
infringement on YouTube under principles of vicas copyright liability, because they derived
a direct financial interest from the infringemend had the right and ability to control it.

A. Statement of Undisputed Facts Relevant to Point Il

1. Defendants’ Direct Finandi@enefit from Infringement

Like TV stations and otlemedia outlets, YouTube makes money by selling ads that
appear on YouTube and are seen by users whw do the site to find and watch videos —
including the majority of users drawn by infringivideos. YouTube initially focused its efforts
on building up a base of users who would speneé tm the site and return in the future. SUF
11 29-30, 35-37, 44, 57, 188jpraat 5-8. Once that user basached a critical mass, YouTube
sought to “monetize” it, principally tbugh advertising. SUF {1 201, 236, 238-40.

YouTube’s monetization has centéd on selling advertisinthat appears at different
places on the YouTube site. From a few rherdfter YouTube’s founding until January 2007,
ads appeared on the “watch page” (the webpage on YouTube where a user views a selected
video) for videos without regard to whetheoTube had a license agreement with the owner.
SUF 11 241-46. For example, when a viewer hedcan infringing clip from Viacom’s hit
programs such as “The Daily Show,” “SbutPark,” “Rugrats” and many others, an
advertisement appeared nextthe video and YouTube earned reue from that advertising.
SUF 11 247, 251 (screen shots of atisimg on the watch pagesrfiacom works). The scope
of the user base watching those ads wagstang. In the pre-acquisition board book, Google’s

financial advisor projected there would 1326 billion watch page views in 2007. SUF { 246.
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Displaying ads on the watch pagef infringing videos remsents the most clear-cut
direct financial benefit imaginable, and Googlecfly came to realize that it was fatal to its
efforts to evade liability. Sthe practice came to a screechivalt in January 2007. SUF 9 248.
An internal email among senior Goegidvertising executives explained:

A major decision in the works that yahould be aware of — for legal reasons

(that I don’t fully understand what has dgead, and our GC will be back in SF on

Monday to articulate) all ads/monetization the watch pages for user generated

content will need to come down This will have a tremendous impact on
inventory.

SUF { 250 (emphasis added). But, of course,abispt change in policy could not change the
fact that YouTube advertised on watch pages during the explosive growth year of 2006. Thus,
YouTube in this litigation cannot even hope tsatkim receipt of a direct financial benefit
through users watching illegal videos.

Even thereafter, Defendants continued t@cplads on other pagetthe YouTube site
and thereby profited from usersagm by infringing material. Firsthey sold ads appearing on
the YouTube homepage. SUF Y 252-53. Second,siblelyads that appean search results
pages — the largest sourcerefenue on YouTube. SUF |1 254-57. Third, they sold ads that
appear on browse pages,, pages organizing videos by categoryther characteristics such as
“most watched.” SUF { 260. Thus, if a user weentouTube looking for clips that infringed
Viacom’s copyrights in popular shows like “Sou#tark,” either via the home page, a term
search, or browsing, YouTube made money fromatfeserved to that esdrawn by infringing
material. SUF {1 259, 266. Google’s pre-acquisition board book projected more than 154
billion views of the home ancearch results pagesoake in 2007. SUF 1 179. Fourth, YouTube
displayed ads on every upload page, the webpage shown to aploading user during the

upload process. SUF  262. Thus, Defendanttiemaoney from infringement of the accused
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clips infringing Viacom’s copyrights here by advsirig to the user as he or she uploaded the
infringing video. Fifth, even after Janua2@07, YouTube showed “house ads” and suggested
“related videos” on the watch pagefsinfringing videos, thereby thing traffic to other parts of
the site with advertisg. SUF 11 263-65, 335-36.

Moreover, as noted previously, by Defendawish internal written admissions, 54 to 80
percent of the video views and site traffic YouTube was drawn by unauthorized copyrighted
clips. See suprd6-17. As a Google executive oversgemonetization of YuTube explained,
“Users are searching for lots thfings, but primarily for premm content.” SUF { 195. Having
those popular videos was critical toilding up a monetizable user basee supra&-9. That
was why the founders adopted their willfolindness strategy, and what Google found so
financially attractive about YouTube whi#ragreed to pay $1.8 billion. (Poinslipra).

2. Defendants’ Right and Abilityo Control Infringement

In addition, YouTube and (after the acquisiliagGoogle have always had the right and
ability to control the infringement on YouTube. eyhsimply chose not to. YouTube has always
had and exercised the unfettered rightemove videos from trete and terminate user accounts

for any reasorat YouTube’s complete discretionSUF 267 (YouTube terms of use); SUF

1268 (“The terms of use state®sifically that we have the righo remove comnt at our sole
discretion for any reason whatsoever”). And Yob& does in fact constantly remove videos

and terminate user accounts based on the judgment of YouTube employees that videos uploaded
by a user include content that YouTube does nattw@ have on its site, such as hate speech,
violence, or erotic videos. SUF Y 269-73. Thus, YouTube, not its uploading users, exercises

the ultimate editorial judgment and control over the content available on the site.
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YouTube has also always had the practical alititgrevent a large amount of the blatant

copyright infringement on the siteif it wanted to. But itonsistently refused to do $6.For
example, until November 2005, YouTube employees reviewed every uploaded video to screen
out pornography, hate speech, and violence. $869. Yet, YouTube deliberately decided not

to remove even “blatantly” or “obviously” infringing videosSupraat 7-10. It easily could

have. During the same period, Google Video Umedan review to block 10% of all uploads for
terms-of-use violations — of which a 90% weatee to copyright infringement. SUF { 137.
Google abandoned that practice around the time it bought YouTube. SUF { 138.

As site traffic grew, YouTube had the ability identify infringing videos in the same
way it keeps pornography and hate speech offite@csthe present day. In Fall 2005, YouTube
instituted “community flaggingfor identifying suspect videosSUF  61-62. Thisool enlists
YouTube’s users to flag videos they believe imappropriate with aick of a mouse on a menu
supplied by YouTube. SUF 1 63. A flagged videthen put in a queuer review by YouTube
employees, who make the decision whether tooke it. SUF § 66. Community flagging has
expedited removal of pornography and other cdntenTube regards asidesirable. SUF § 70.

YouTube instituted community flagging for mgright violations in September 2005 too.
SUF 1Y 61-62. That lasted two weeks. FS65. As discussed above, YouTube stopped

community flagging for copyright not because itswaeffective, but because it would generate

17 The only, very limited exception is that Youfie employed a technology called “hash-based
identification” to prevent a new upload afvideo file that is exactly identicéd one that was
removed pursuant to a takedown notice or og@icy violation. SUF § 274. However, such
identification will not prevent the same content from being uploaded as a video file that differs in
even the slightest way from the first. SYR75. And even this minimal protection against
infringement was triggered onifya copyright owner first sent a takedown notice. SUF { 276.
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red flags and put YouTube on “notice” of specifopyright violations. SUF  64. YouTube
had a practical tool to detect infringement, and opted to disableptdoisely that reason.

YouTube has also always had the ability find infringing clips by searching for
keywords associated with copyrighted conteng ( “daily show”) using YouTube’s own search
feature and index. This is the thed that copyright owners are ¢éed to use to find videos that
infringe their copyrights on YouTube in ord&® send takedown notices. SUF | 277-78.
YouTube could, of course, do it too. ke, until October 2006, YouTube employees
sporadically engaged in just sutdrm searches for copyrightethterial. SUF § 272. But they
removed only somef the infringing content they found, deft other blatantly infringing clips
on the site when they thought the increasedtsitific outweighed the risk of getting caught.
Supraat 11-12. Google had used the same techrfiquiés Google Video website using search
terms for many Viacom programs before it acquired YouTube. SUF § 139.

In fact, Defendants’ practical ability to mdat infringement in this way is greatly
superior to having copyright owners deploy themeanethod. Rights hadds can only search for
infringing videos_afterthe videos are live on the YouTube site, resulting in inevitable delay
during which Defendants reap the profits fdbe removal through a takedown notice. SUF
1 279. In fact, as discussed aboYeuTube’s business plan wasegicated on using this delay
in detection and takedown to generate saéfitr with infringing videos in the interimSupraat
9. In contrast, Defendants, ag thperators of the Yowbe site with uniqueontrol over it, can
use keyword searching (human or automated)dentify and block likly infringing videos

during the upload proceshereby preventing the infringement befarkeappens. SUF { 280.

Indeed, YouTube almost implemented artomated search tool, but abandoned it

precisely because it would be effective. SUFL$-14. In an instant message exchange between

34



YouTube engineer Matt Rizzo and YouTube etieuMaryrose Dunton, Rizzo explained that
setting up that tool “isn’t hd” and would only “take another day or w/e [weekend].” SUF
1 114. But Dunton said “[l] hatthis feature. | hate making easier for these a-holes” —
referring to copyright owners — and directb@ engineer “to forget about” the totd. As she
explained, “we’re just trying to coveur asses so we don’t get suettd’

Last, but not least, from the start YouTufed access to a more sophisticated tool to
identify and filter out infringing videos, techimgly known as digital fingerprinting. A digital
fingerprint is a unique digital id@fier of the content in the audend/or video track of an audio-
visual work. SUF 1 281. In order to identifyobable infringementa digital fingerprinting
service maintains a reference database of thigatfingerprints of copyrighted works obtained
from copyright owners (much as the FBI mainsamreference database of fingerprints). SUF
1 282. Then, when a video is uploaded to Yihd, the technology can iastaneously take the
digital fingerprint of the uploaded video (muchdila real fingerprint taken from a crime scene)
and compare it to the referendatabase of fingerprints obpyrighted works. SUF § 283. If
there is a fingerprint match — indicating that ¢halio and/or video tracéf the uploaded video
matches a copyrighted work in whole or inrtpa then YouTube can automatically block the
upload or take other action, such as flaggihg video for employee review. SUF { 284.
Computers readily accomplish this function during tipload process so that infringing videos
never go live on the site. SUF § 285.

Audio fingerprinting servicehave been in widespread mmercial use to forestall
copyright infringement over thénternet since well before o0Tube started business. SUF
19 286-90. Early on, copyright owners urged Yald to use such fingerprinting technology to

stop infringement. SUF 1 225, 291. InitiallpiTube refused to implement fingerprinting at

35



all. SUF 1226. In October 2006, howevas Google was acqing YouTube, YouTube

contracted with a edtéished fingerprinting vedor called Audible Magi¢o fingerprint videos

uploaded to the site aradheck them against reference fingans of copyrighted works. SUF

1 292. This Audible Magic technology was dahie when YouTube was founded, and the cost

was minimal for the dominant Internet video site: $200,000 to $300,000. SUF {1 287, 311.
But even after Defendants began using AlediMagic fingerprinting on YouTube, they

refused requests by copyright owners to use thchnology to prevent infringement of any

owner’s copyrights — unless the owner firsamped YouTube a content license and revenue

sharing deal SUF 11 293-98. Specifically, durik®06 and 2007, Defendants negotiated with
most major content owners for legitimate liceng® their intellectual property on YouTube. In
every such negotiation, Defendants agreed taze@tiiltering and finggorinting to protect the
owner’s intellectual property — as part dicGense agreement. SUF 11 299-310. Thus, YouTube
offered to use fingerprinting for Warner Masn September 2006, for CBS in October 2006, for
Turner in October 2006, for Disney in @manber 2006, for Viacom in 2006 and again in
February 2007, for NBC Universal in Febru@07, for EMI in March 2007, and for Universal
Music in June 2007 — all in connaxt with license agreementsd.

Yet there was a catch — and a giant one. Until 2008, Defendants refused to use this
existing fingerprinting technologyeven though it had an Audible Mjia license in place to do
so, for a content owner to preventefthof its intellectual property unleske owner agreed to
grant YouTube a content partnership license. SUF 1 296-98. Thus, Google and YouTube used
fingerprinting as a pressure point: if a compamnted its intellectual property protected, it had
to agree to grant a contentdnse for many of its works dace having its shows uploaded

without restraint onto YouTubeld. In fact, YouTube structureits relationship with Audible
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Magic to check uploaded works griigainst the reference fingerprints for works of companies
that had granted YouTube a license. SUF f{9®4Reference fingerprimtof all other works
were simply ignoredld.

As noted, Defendants offered to use Audible Magic fingerprinting as part of a potential
content partnership license from Viacom. SUFDY. But after those licer negotiations ended
in an impasse, Google’s General Counsel reduttie request of Viacorm’'General Counsel to
cooperate to stem infringement using the saudible Magic fingerpmting that Google had
just offered as part of bcense deal. SUF Y 209, 2Isupraat 18-19. At the same time, it
rebuffed similar offers to coopste from movie studios throughe MPAA, which also proposed
that YouTube deploy the Audible Magiechnology it already had in han8upraat 19-20.

Shortly thereafter, Viacom filed this visuit.  Still Defendats refused to use
fingerprinting or the other proice measures at their disposal to stem the infringement of
Viacom’s copyrights on YouTube. SUF 1 217-20. Hynat the first status conference before
this Court in July 2007months after this suivas filed, Defendantstounsel announced for the
first time that Defendants would now implenhdheir own proprietary video fingerprinting
technology and would make it available to edipyright owners. SUF § 314. Despite this
promise, Defendants did not iadt deploy this Google proprietasystem to block infringement
of Viacom’s copyrights until May 2008. SU%222. All the while, Defendants operated
Audible Magic’s technology on duTube (and continued to do satil the end of 2009), but
refused to use that existing tool to protecadsim’s rights during the interim period before the
Google technology was up and running. SURY3-98. Thus, from YouTube’s founding in

2005 until May 2008, Google and YouTube had thetreymd ability to take major steps to
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control infringement through existing techngyo but refused to do so. In the meantime,
YouTube swelled its user base and bectiraedlominant video site on the Internet.

B. Defendants’ Financial Interest and Catrol Makes Them Vicariously Liable.

Defendants are liable under established rafegcarious copyright liability, long applied
in this Circuit, which arises when “the right and ability to supervise coalesce with an obvious and
direct financial interest in th exploitation of copyrighted maials — even in the absence of
actual knowledge.” Shapiro, Bernstein & Co. v. H.L. Green C816 F.2d 304, 307 (2d Cir.
1963);see also idat 308 (vicarious liabity “plac[es] responsibility where it can and should be
effectively exercised”). Both elemisnof vicarious liability exist here.

1. Direct Financial Benefit

Defendants derive an obvious and directritial benefit from the infringing activity on
YouTube. The Second CircuitShapiro decision built on casedsolding dancehall operators
liable for infringing performances by bands tlengaged because the infringement provided “the
proprietor with a source of customersdeenhanced income.316 F.2d at 307%ee alsdBBuck v.
Jewell-La Salle Realty Co283 U.S. 191, 198 (1931) (“One whads an orchestra for a public
performance for profit is not relieved from a dpauof infringement merely because he does not
select the particular program be played”). Those cases exemplify a firmly established rule in
copyright law: a direct financial benefit exists wheneveringing material is a “draw” for
customers.Fonovisa Inc. v. Cherry Auction, In@6 F.3d 259, 263-64 (9th Cir. 1996).

The “draw” standard was applied to the pdger peer-to-peer service, which users
employed to exchange infringirappies of south recordings. A&M Records, Inc. v. Napster,
Inc., 239 F.3d 1004, 1023 (9th C001). Napster had a direct fir@al interest in infringement

even though it had never earned any revenue, bedafringing recordings were a “draw” for
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users, and Napster’s “future revenue [was]diyedependent upon ‘increases in userbaskl’”
at 1023. Courts in this Distrittave applied the “draw” standaod financial inteest in similar
situations. Arista Records, lo. v. Mp3Board, In¢g.No. 00 CIV. 4660 (SHS), 2002 WL 1997918,
at *11 (S.D.N.Y. Aug. 29, 2002)Jsenet.com633 F. Supp. 2d at 156-57.

Google and YouTube incontestably derived direct financial interest from the
infringement on the YouTube sitedar this draw standard. As MNepster YouTube’s founders
built up its user base using the draw of infringimgterial with plans to monetize that user base
in the future — which they did by flippg the business to Google for $1.8 billioBupraat 5-8.
And infringing videos were the jua draw for the site — accountirigr 54 to 80 percent of video
views and site traffic using Defendants’ mvestimates — during the period when YouTube
established its dominanceSupraat 16-17;see alsoSUF {1 196-200, 202. Thus, although
“[t]here is no requirement thataldraw be ‘substantial’” for there to be a direct financial interest
in infringement,Ellison v. Robertsan357 F.3d 1072, 1079 (9th Cir. @), here the infringing
draw was in fact enormous.

In addition — and in this respect unlikéapster, which had no current revenues —
Defendants have earned actualredenue from the draw of infirging videos on YouTube. As
Judge Connor explained, “YouTube is supporeedirely by advertisig revenues” and its
“unique drawing power ... is almost whollytrdiutable to its bro& and varied store of
streaming videos.” United States v. ASCAP (In rApplication of YouTube, LLC)616
F. Supp. 2d 447, 449 (S.D.N.Y. 2009). That “dragvpower” was largely due to infringement.
Supraat 16-17. That constitutes a direct finantiahefit, and Defendants effectively conceded
as much when, “for legal reasons,” they stappkcing ads on watch pagyef infringing videos

in early 2007, after Google’s acquisition. SURSD. Of course, that could not undo the fact
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that they earned revenues from ads on th&lwpages of infringing clips before 2007. SUF

19 241, 247, 251. And even without watch pagks, Defendants directly benefit from
infringement by placing ads on the home, search, browse and upload pages that are viewed by
users drawn by infringement. SUF 11 252-66. TH[ithe more new \sitors [Defendants’]
infringing site attracts, the monmoney [Defendants] make[].”Perfect 10, Inc. v. Cybernet
Ventures, InG.213 F. Supp. 2d 1146, 1181 (C.D. Cal. 2002). Thatdirect financial interest in
infringement.

2. Right and Ability To Control

Defendants also have the right and abilitictmtrol the infringing activity on YouTube.
This element is satisfied when the defendantamakexercises the right ldock users or content
for any reason at itsomplete discretion.E.g, Napster 239 F.3d at 1028 Moreover, the
defendant need not have perfect or absolute control over the infringing conduct. For example,
the Ninth Circuit emphasized that Napster hadtéchcontrol over infringing use of its peer-to-
peer service because it only controlled an irfgm index of recordings available for download,
not the recordings themselvedd. at 1023-24. But that limitedontrol was sufficient for
vicarious liability. Id. at 1024. While perfection was nogrered, Napster’'s “reserved right to
police [had to] be exercised to its fullest exteritd” at 1023.

Defendants have, and frequently exercise,_the tghemove videos from YouTube at

their complete discretion for any reason whatsaevrey routinely remove videos containing

adult material, hate speech, nudity, violence, andather content that Defdants, in their sole

18 Some cases have suggested the defendant madtale some additional “practical ability” to
“stop or limit the . . . infringing conduct.’E.g, Perfect 10, Inc. v. Amazon.com, Ins08 F.3d
1146, 1173-74 (9th Cir. 2007). Although that standasdrwd been applied in this Circuit, as we
show below, Defendants alkave such practical ability.
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judgment, deem offensive or inopatible with the kad of media and entertainment destination
they want to operate tttract the broadestray of viewers. SUF 1 267-72. This kind of broad
power has been viewed as the epitoméhefright and ability to controlNapster 239 F.3d at
1023 (“The ability to block infringers’ access ® particular environment for any reason
whatsoever is evidence of thghit and ability to supervise”)When a media business removes
material at its discretion, then that businessxercising ultimate editorial control over the
content on the site, even if users seleatkedor submission in the first instance.

And Defendants have always had the practdslity to use their editorial control over
the YouTube site to limit infringement. As vilave described in detail, YouTube had an array
of techniques available to it to find imfging uploads, ranging dm human review, to
community flagging, manual or automated tesearches using YouTube's own index, and
digital fingerprinting. Supraat 31-37. Yet Defendants deliberately chose not to deploy those
techniques, instructing human reviewers akeyword searchers not to remove blatantly
infringing videos; shutting down community flaggi for infringement after two weeks because
it might put them on notice of infringement; kiljra keyword filter because they did not want to
help “these a-holes’i.€., copyright owners); and refusing tige digital fingerprinting unless the
rights holder grated a license.Supraat 9-11, 17-20. Indeed, YouTube and Google actually
made use of their practical ability to curtaifringement for favored ¢iense partners by using
Audible Magic fingerprinting begiring in early 2007 — but refused tge the very same tools to
prevent infringement of Viacom®opyrights until at ledasviay 2008. SUF {1 222, 295-98.

This is a textbook case wherecaiious liability arises lmause Defendants deliberately
refused to exercise theiré'served right to police . to its fullest extent.”Napster 239 F.3d at

1023. As the Second Circuit haptained, where a defendant Hése power to police carefully
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the conduct of its” users, vicarious liability fWwsimply encourage it to do so, thus placing
responsibility where it can and shdwe effectively exercised.'Shapirqg 316 F.2d at 308&ee
also Napster 239 F.3d at 1023 (“Turning a blind eye tdetgable acts of inngement for the
sake of profit gives rise to liability.”)YouTube and Google are vicariously liable.

II. DEFENDANTS ARE ALSO LIABLE AS DIRECT INFRINGERS.

In addition to being secondary infringedouTube and Google are direct infringers in
their own right. Unlike peer-to-peer networks, where thenging conduct occurs on the
computers of usergzrokster 545 U.S. at 919-20, here Datiants actively and volitionally
participate in infringing actghat occur on facilities thegontrol and opeta, pursuant to
processes they have developed and frequentlyfindgpically with no input from users at all.

A. Statement of Facts Relevant to Point Il

Although users initially select the videos they will submit or “upload” to YouTube,
YouTube and Google are inextridpalimplicated in all of theactual acts of reproduction, public
performance and display, and distribution thahstitute direct infrigement. When a user
submits a video for upload, YouTube makeseaact copy of it in & original format i(e., the
format in which it is uploaded by the usergfUF  315. In addition, YouTube makes one or
more additional copies of evemideo during the upload process a different format called
Flash. SUF 1 316, 318. YouTube makes these additional @spon its own initiative because
it is an entertainment site, and YouTube’s usthefFlash format allows it to perform videos for
virtually any visitor toits site via the Internet. SUF319. As YouTube’s longest-employed
engineer testified, “[tlhe systeperformed . . . the replication asourse of its normal operation,

. uninstructed by the user.” SUF { 321n addition, well afte initial upload, “[flor

19 Making copies in different file forats is called “transcoding.” SUF { 317.
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particularly popular videos thatre watched very frequently” on YouTube, YouTube makes and
sends “a replica” of the videto a “content distribution partnéo facilitate timely streaming to

all users.” SUF 1322. YouTube then perfortne infringing videos by streaming them on
demand to the computers of millions of use®JF § 323. That is, of course, YouTube’s entire
purpose as a “media entertainment” site. On top of that, YouTube distributes a complete copy of
an infringing video to the computer of any uséro views it, which is retrievable for playback

and permanent storage. SUF { 323.

YouTube and Google also have granted licerteeother major congmies to distribute
YouTube’s library of videos broadly overher “platforms” beyond YouTube’s Internet-
accessible site. YouTube has contracts vApple to distribute videos over iPhones and
AppleTV, SUF 1 324; with Sony, PanasoniadaliVo, SUF |1 325-27; and with the world’s
largest cellular companies such as Cingular, Verizon Wireless, and Vodafone, SUF § 328. Such
third-party platforms often are not compatiblghawyouTube’s Flash format. Thus, to distribute
videos over these new platforms, in 2007 Degantsl began working thugh YouTube’s library
of videos uploaded in the past so that Defendants could makeneere new copies of those
videos in at least two more file formats that waoiikh these different third-party platforms. SUF
1 330. YouTube made these new copies on its iontiative, without anyequest by its users,
many of whom had uploaded the originddleos months or years beforédd. The uploading
users also had no input into the commercial terms agreed between Defendants and the companies
that operate the third-party platforms, whigpitally involve revenue sharing from advertising
under terms negotiated by Defendants. SUF 11 324-28.

Defendants also take many other proactivesstepnduce users to W videos and thus

generate advertising revenueghout any input from the users who upload videos. YouTube
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employs “editors” to scour the site for inteieg videos that YouTubkeon its own initiative,
then “features” with conspicuous positioning on its home page. SUF 1 331. YouTube gives
prominent placement to videos that are mostveid, most frequently gdged as “favorites” by
users, or currently being wéied on the site. SUF § 333. Yaubk indexes videos and provides
a search function so that viewers can find videsiag search terms, sugge related videos to
users whenever they are watching a video, and gees\a host of ways to browse through videos.
SUF 91 334-42. These features keep users gtudte YouTube site, allowing Defendants to
earn more advertising revenue — just as astation profits by keepg viewers glued to the
screen. As founder Jawed Karim explainedse€s who keep comingabk ... are really
valuable because they spend time watching. ey watch, then it's just like TV, which
means lots of value.” SUF { 35. And, of couBBefendants, not users,gaiate theadvertising
deals that generate revenuetloeir entertainment business.

Tellingly, YouTube requires uploading users to accept Terms of Service providing that
the user “grant[s] YouTube a worldwide, nexelusive, royalty-free sublicenseable and
transferable license tase, reproduce, distribute, prepaterivative works of, display, and
perform” each uploaded video. SUF { 345. That purported license on its face covers multiple
acts of direct infringement. YouTube also requires a user to warrant that he or she owns the
copyright for videos a user uplds, or has permission from thepyright owner to do so. SUF
346. Thus, YouTube’s Terms of Service acknowletthge Defendants need a valid license from
the actual copyright owner to copy and performdewsion the YouTube site. But, as previously
discussed, Defendants know the purported “kesi they obtain from uploading users under
YouTube’s terms of use are shams for almosbfathe professionally produced videos that fill

the site, only 10% of whichre legitimately licensedSupraat 16.
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Because they know the purported licensesy tbbtain from uploading users for most
professional media content are a sham, Defendamnésdmaght content partrship licenses from
content owners — again showing they know rttenduct constitutes finngement absent a
license. SUF 11 203, 347, 299-310. In doing sdemants demand a release for their prior
infringing activities “arising out of or in emection with, the unauthorized reformatting,
duplication, distribution, hostingperformance, transmission a@xhibition of” the content
owners’ intellectual property. SUF q 347. Byeir own words, Defendants demonstrate their
understanding that a licenserequired for these dirtlg infringing activities.

B. Defendants’ Own Conduct Constiutes Direct Infringement

Defendants are committing direicfringement. As noted, unlike peer-to-peer networks,
all the infringing acts on YouTube are being committed on facilities operated and controlled by
Defendants themselves, not thasers. Defendants themsehasyage in the copying, public
performances and displays, and distribution a@pies that infringe Viacom’s exclusive rights
under copyright.Seel7 U.S.C. § 106; SUF 11 315-16, 318, 320-23, 330, 343-44.

Moreover, Defendants’ involvement in tleemfringing acts meets and exceeds the level
of “volition” required for direct infringement by copying under Second Circuit case Bee
Cartoon Network LP v. CSC Holdings, In636 F.3d 121, 130-31 (2d Cir. 2008%rt. denied
129 S. Ct. 2890 (2009). Although direct infyement is a stridtability tort, see id.at 130, the
Court of Appeals concluded that it still requires some element of “volitional conduct,” a
requirement derived from a line of cases beginning Rehgious Technology Center v. Netcom
On-Line Communication Services, In807 F. Supp. 1361 (N.D. Cal. 1995Ngtconi). See

Cartoon Network536 F.3d at 131see also idat 130 (“The question istve made this copy”).
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Netcomconcerned a company that simply proddgasic Internet functions that others
used to transmit infringing material, and reasoned that “the mere fact that Netcom’s system
incidentally makes temporary copies of plaintifisorks does not mean Netcom has caused the
copying.” Netcom 907 F. Supp. at 1368-69 (emphasis added)Calioon Networkthe Second
Circuit reached the same conclusion aboutr@se called RS-DVR that made a single capya
copyrighted work as an automated responseutseds request for thabpy, where access to the
resulting copy was strily limited to the user who requestéd 536 F.3d at 130. The Second
Circuit reasoned that this service was simply éguivalent to a remote-storage DVR or VCR,
and that the home viewer whecords a program on a DVR or VCR is the person who makes the
copy and thus the direct infringeld. at 131.

But as two Judges in this District have agoized, the “volitionatonduct” standard of
Cartoon Networkis satisfied where — as here — thdeddants’ intentionaconduct transforms
them “from passive providers of a space iniethinfringing activities happened to occur to
active participants ithe process of copyiig infringement.” Usenet.com633 F. Supp. 2d at
148 (quotingPlayboy Enters., Inos. Russ Hardenburgh, In982 F. Supp. 503, 513 (N.D. Ohio
1997)); accord Capital Records, Inc. v. Mp3Tunes, LIN®. 07 Civ. 9931(WHP), 2009 WL
3364036, at *4 (S.D.N.Y. Oct. 16, 2008ge also Playboy Enters., Inc. v. Webbworld,, 1881
F. Supp. 543, 552-53 (N.D. Tex. 1993jf'd, 168 F.3d 486 (5th Cir. 1999). These cases stand
for the proposition that when defendants theneseloperate the computers and other facilities
where infringing acts take place and do so withititent of providing a haven for infringement,
their conduct exceeds the minintavel of “volition” required to commit direct infringement —

which is, after all, a strict liability torsee Cartoon Networkb36 F.3d at 130. And, as shown
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above in Point |, Defendants yeoperated YouTube with thetaal intent to infringe. The
volitional element of their direct fringement is easily satisfied.

The volitional aspect of Defendants’ infringent is also demonstted by another sharp
contrast with the service addressedartoon Network In that case, the RS-DVR service made
a singlecopy of a program as antamatic response to@istomer request for the copy, and then
stored that copy for #t customer alone.Cartoon Network536 F.3d at 130. Here, in stark

contrast, Defendants do not simphake a single, personal copf an infringing video when a

user submits it for upload. To the contrary, YouTube makes multiple additional transcoded
copies without any prompt or request by the user, and then performs that video to millions of
viewers on demand. And long after the uploadisgr submits a video — possibly months or
even years later — Defendantskaadditional server copies thfe videos depending on viewing
demand and how Defendants choose to manage their system. Defendants have also made
additional copies long after upload in different transcoded formats on their own initiative so that
they could distribute the deos over third-party platfosnunder distribution deals that
Defendants — not their users -gogated. Defendants did notramit that infringing conduct in
response to user requests. THayit on their own initiative, jst like any other media company
whose business is the financial exploitation arsdridbution of entertainment content. They are
therefore liable as direct infringers.

V. DEFENDANTS DO NOT QUALIFY FOR THE DMCA DEFENSE.

As shown above, Defendants are plainly kabinder three bases with deep roots in
copyright law. The extent afopyright infringement on YouTublkas been so extensive, and
Defendants’ conscious decisionsaelcome and cast a blind eye to such piracy so clear cut, that

Defendants have only one place to attemphitke: they claim the DMCA immunizes their
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conduct. But Congress through the DMCA did momunize the kind of extremely culpable
conduct at issue isrokster (and here), or quietly and hynplication repudiate cases like
Shapiro and years of copyright law by creating desaaven for willful or willfully blind
infringers who refuse to remove infringing m@é unless they receive takedown notices. For
many of the same reasons described abowstablishing liability, Defendants cannot escape
liability for their infringing conduct by seeking refuge tihe DMCA safe harbor.

The DMCA was inspired biletcom the case that introducedetboncept of a “volitional
act” into direct liability. SeeH.R. Rep. No. 10551(l), at 11 (1998)supra Point Ill. Netcom
reasoned that businessemrying out specified core Internet functiostsould not be liable as
direct infringers for incidentahfringement in the absenaoé volitional conduct — but shoulde
held accountable under the monengient standards that applydecondary infringement claims.
See Netcon®07 F. Supp. at 1373. Thus, the preconditminthe DMCA immunity reflect and
largely track traditional secondahgbility standards. If Defedants are liable foinfringement
under these long established standards, tiherseby also lose resort to the DMC/Aee Fung
slip op. at 36 (“In many ways, ¢hDigital Millennium Copyright Atis simply a restatement of
the legal standards establishswrondary copyright infringementin many cases, if a defendant
is liable for secondary infringement, the defant is not entitled tdDigital Millennium
Copyright Act immunity”).

The wording and logic of the statute makes thésar. The DMCA safe harbor is closed
to a service provider that has “actual knowledge” or is “aware of facts or circumstances from
which infringing activity is appar#,” but does not “act[] expetitbusly” to stop it. 17 U.S.C.

§ 512(c)(1)(A). The DMCA also incorporatesarious liability standas by denying immunity

to defendants that “receive a financial benefiedily attributable to the infringing activity” and
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have “the right and ability to control such activityld. § 512(c)(1)(B). Moreover, the DMCA
does not eviscerate copyright by immunizing any and evenngifig activity on the Internet,
but protects only incidentahfringement unavoidably caused by performing speciftede
Internet functions, such as providingdsage at the direction of a useid. 8 512(c). To qualify

for the DMCA defense, a providerust show that it passes afl these tests (and otherd}.g,

Tur v. YouTube, IncNo. CV064436, 2007 WL 1893635, at *2-*3 (C.D. Cal. June 20, 2007).
As we show next, Google and YouTube fail all three.

Defendants nonetheless maintain that the@®immunizes them for their infringing
conduct solely because Defendants removesgieeific infringing videos identified by URL in
takedown notices from copyright owners. If thegre true, then thBMCA would be just a
takedown notice statute, and all else meaninglegslusage. Defendantproblem is that the
plain statutory language makes clézait responding to takedowntioes is only one of several
preconditions of the DMCA defense&seel7 U.S.C. 8§ 512(c)(1)(Ckee alscS. Rep. No. 105-
190, at 45 (1998) (“Section 512 does not requir afsthe notice and ka-down procedure”);
Fung slip op. at 37-38Tur v. YouTubg2007 WL 1893635, at *3.

The DMCA in short does not place the enbreden on copyright holders to continually
monitor all sites like YouTube for infringing taaty and send an unending series of takedown
notices, while the website owners intentionally risbm infringing activity they could control.
Rather, the DMCA “balance[s] ¢hinterests” of copyright owners and service providers, H.R.
Rep. No. 105-551(ll), at 21, by imposing “strong inoes” for them “to cooperate to detect
and deal with copyright infringeent,” S. Rep. No. 105-190, at 2Xke id.at 8 (DMCA gives
“copyright owners reasonable assurance . . .naganassive piracy” over ¢hinternet). As the

Ninth Circuit cautioned about another limited Internet immunity, the Internet’'s “vast reach into
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the lives of millions is exactly why we must bareful not to exceed the scope of the immunity
provided by Congress and thus give online bissies an unfair advan@agver theireal-world
counterparts, which must comply widaws of general applicability.’Fair Hous. Council of San
Fernando Valley v. Roommates.com, |.b€1 F.3d 1157, 1164 n.15 (9th Cir. 2008) (en banc).

A. Defendants’ Knowledge and Intent Defeat the DMCA Defense.

As shown in Point | above, Defendantgperated YouTubewith knowledge and
awareness of, and intent to use, copyright igkment as the key todin success in attracting
the largest user base of any Internet vidde. siThat runs afoul of the DMCA, which is
unavailable to a business that either has “actual knowledge” daware of facts or
circumstances from which infringing activity apparent” and does not “expeditiously” take
action to stop the infringement. 17 U.S.C518(c)(1)(A). As the Fourth Circuit explained,
“[tlhe DMCA's protection of an innocergervice provider disappeaas the moment the service
provider loses its innocence . ... At thatmppithe Act shifts responsibility to the service
provider to disable the infringing matter ALS Scan, Inc. v. RemarQ Communities,, |89
F.3d 619, 625 (4th Cir. 2001) (emphasis addseg; also Online Policy Group v. Diebold, Inc.
337 F. Supp. 2d 1195, 1200-01 (N.D. Cal. 2004) (DWanly “limits . .. liability ... for
incidental” — not intentional — “actsf copyright infringement”).

As the undisputed facts set @iove make clear, to say thewere red flags everywhere
on YouTube is a gross understatement. Defesdaate not merely aware of red flags signaling
rampant infringement; they rallied around thertheir own documents are contemporaneous
admissions that they knew infringing videos generated 54 to 80 percent of the traffic on

YouTube _andthat YouTube’s business plan intentibtpaested on suchnfringement-driven
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traffic. This is exactly the kind of intentional guilt the Supreme Court condemr@cbkster
And Groksterliability inherentlydefeats the DMCA:
inducement liability [undeGrokstet and the Digital Millennium Copyright Act
safe harbors are inherenttgpntradictory. Inducement liability is based on active
bad faith conduct aimed at promoting inffement; the statutpisafe harbors are
based on passive good faith conduct a@na operating a tgtimate internet

business. Here, as discusseghra Defendants are liable for inducement [under
Grokstet. There is no safe harbor for such conduct.

Fung, slip op. at 43accordUsenet 633 F. Supp. 2d at 142 (“if Defendants . . . encouraged or
fostered . . . infringement, they would be inillg for the DMCA'’s safe harbor provisiong9.

Defendants nonetheless contend their knowleattpk awareness that vast quantities of
copyright works were being uploaded is irkgpet under the DMCA uebks they had specific
knowledge that a particulaclip was infringing. Absentpecific knowledge, they argue,
YouTube and Google are free to willfully blindetnselves to the vast dumping of copyrighted
works on the site and just siack and await DMCA takedown tices, while they intentionally
profit from rampant infringement in the meantime.

This is not and rationally could not beettaw. An entertainment business may not
intentionally exploit copyrighted works to attractarge audience, but escape liability by closing
its eyes to the specific infringing videos by whiit implements that plan. Willful blindness
does not negate Defendants’ culpiil It intensifies it. As Udge Richard Posner explained for
the Seventh Circuit in rejecting a “specificdwledge” theory for pyroses of contributory

infringement, “[wlillful blindness is knowledgein copyright law ... as it is in the law

20 In Usenet Judge Baer entered a default sancttonthe DMCA defense and thus did not
directly rule on the més of the defense.See633 F. Supp. 2d 142. However, his ruling that
intentional fostering of infringement defeathe DMCA was a keyart of the reasoning
supporting the default, and therefore was ammimguous holding in the case in full agreement
with Fung the only other case to addsethis issuender the DMCA.
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generally.” In re Aimster Copyright Litig.334 F.3d 643, 650 (7th Cir. 2003) (emphasis added);
see also idat 655 (“The [DMCA] does notmlish contributory infringement”f-ung slip op. at

42. For defendants to prevail, they must haie@ourt read the concept of willful blindness out
of copyright law and the DMC/Astatute even though it is dmal universally, even in the
criminal law, as a form of knowledgé=.g. Giordano v. United State82 F. Supp. 2d 640, 641-
42 (S.D.N.Y. 1999) (Stanton, J.) (enhancingiteace under knowledge standard because
defendant “willfully blinded himself to such knowvdge to such degree that he is chargeable with
knowledge as a matter of law”).

In addition to conflicting with case law, Bendants’ position is contradicted by the plain
language of the DMCA itself. The word “specific” (or similar language) doegapmotar as a
limitation in 8 512(c)(1)(A), and courts may nm#ad such a limitationnto a statute when
Congress did not include itSee e.g, Bridge v. Phoenix Bond & Indem. Cd28 S. Ct. 2131,
2145 (2008). The statutory language expressly lookghether Defendants either have “actual

knowledge” orare “aware of facts and circumstas from which_infringing activify— not

specific infringing videos — “is appant.” 17 U.S.C. 8 512(c)(1)(4), (ii) (emphasis added).
“The term ‘activity’ is intended to mean activitising the material on the system or network” or
“wrongful activity that is occurrg at the site on the providersystem or network.” S. Rep.
105-190, at 44. Thus, the defense is closeddefandant that “becomesvare of a ‘red flag’
[and] takes no action.” R. Rep. 105-551(ll), at 53%ee id at 57 (explaining that parallel

§ 512(d) safe harbor is not aladile to a defendant who “turned a blind eye to ‘red flags’ of
obvious infringement”)see Perfect 10 v. Cybern&13 F. Supp. 2d at 1177 (DMCA does not
“endorse business practices that would encoucagéent providers to turn a blind eye to the

source of massive copyright infringementil@ttontinuing to knowingly profit”).
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In short, there is no “spdi knowledge” requirement in &(hDMCA — patrticularly where
Defendants_intentionalljoster infringement. Defendantgroposed “specific knowledge of
infringement” requirement is the very same “etithat the Supreme Courejected for purposes
of secondary liability inGrokster 545 U.S. at 934see also Fungslip op. at 36 (DMCA
generally tracks standards for secondary liabilifgpngress did not intend to immunize the kind
of extreme, mass culpability at issue @rokster— and this case — bgbsolving intentional
infringers as long as they remaanlifully ignorant of the speci€ clips that are infringing.

As Columbia Law Professor Jane Gingy explains, under the DMCA “awareness

triggers a_proactive obligatioto block access in order to qualify for the statutory immunity.”
Jane C. Ginsburgeparating th&onySheep from th&roksterGoats 50 Ariz. L. Rev. 577, 596
(2008) (emphasis addedge alsdl Paul GoldsteinGoldstein on Copyrigh§ 8.3.2, at 8:41 (3d
ed. 2009) (DMCA incorporates ‘Guiry notice” standard). e Defendants were aware that
YouTube was filled with infringing material (wth was in fact their very plan), they were
required to look into the matter fher, not close their eyes to iTheir failure to identify which
individual videos were infringing stemmed from their willfuldainess policy of taking no action
in the face of red flags, whiconly underscores their liability.

In their pre-motion letter to the Court, Dettants assert they have no obligation to take
action in the face of red flags of infringentaunder the interpretation of the DMCA Rerfect
10, Inc. v. CCBIll, LLC488 F.3d 1102, 1113 (9th Cir. 2007), &MdG Recordings, Inc. v. Veoh
Networks Ing. 665 F. Supp. 2d 1099, 1108 (C.D. Cal. 200%hat is incorrect. Neither case
involved the kind of intentionabroksterwrongdoing at issue here. As thang decision from
the same Circuit makes clear, these casesimgrtdo not stand for the proposition that the

DMCA shields such intentional conduct from infyement liability. Fuaher, even in the
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absence of such intent, the DMCA places the burden on the service provider — not copyright
owners — to expeditiously remove matermhen faced with a red flag. 17 U.S.C.
8 512(c)(1)(A)(ii), (iii) (“aware[nss] of facts or circumstance®in which infringing activity is
apparent” triggers duty to “expeditiously remowe disable access to, the material”); H.R. Rep.
105-551(11), at 53 (DMCA defense is forfeited ehdefendant “becomes aware of a ‘red flag’
... and takes no action.”) Thus, the DMCA does not sanction willful blindness. Especially after
Grokster such a reading offends aknsible considerations @olicy by placing the entire
responsibility to police a websitnot on the service providerathfinancially benefits from
massive infringement, but upon the content owmnven® are its victims. As Columbia Law
Professor Ginsburg explains:

CCBIll notwithstanding, “apparent” does noean “in fact illegal,” nor does it

mean “conclusively exists.” Such an interpretation would allow the service

provider to “turn a blind eye” to infngements because the provider could claim

that the possibility that some files might be fair use means that infringement can

never be “apparent” as to any file. Bye same token, 8 512(m)’s dispensation

of service providers fromfaffirmatively seeking &cts indicating infringing
activity,” should not entitléhe service provider to meain militantly ignorant.

Ginsburg supra 50 Ariz. L. Rev. at 598 (footnotes omitted).

The contrary reading th&tefendants extract froferfect 10 v. CCBilandUMG v. Veoh
cannot be reconciled with the DMCA'’s statttyt language, which, as noted above, employs both
actual and willful blindnss variants of knowledge. It canrim reconciled with the legislative
history as described above, which openly embrélvesconcepts of willful blindness and “red
flag” knowledge. It cannot be reconciled withe case law outside of the Ninth Circuit,
including Judge Posner’s deanifor the Seventh Circuit iAimster the Fourth Circuit irALS
Scan this Court inUsenetand the Central District of California Fung It cannot be reconciled

with the scholarly recognition that the DMCA imgss‘a proactive obligation” to inquire and an
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“inquiry notice” standard. And it cannot be reconciled wénokstets condemnation of
businesses that are intentionally built on infringement while trying to hide behind their willful
ignorance of particular infringingcts. Any such reading offendff sensible considerations of
policy, for it places the responsgity to police a website nobn the service provider that
financially benefits from massivafringement, but upon the conteswners who are the victims.
The DMCA struck a balance whereby a senpecevider, armed witlactual or red flag

knowledge of substantive illicit activitgn the site, must inquire fim¢r and act to clean up the

site. It is for that reason that both Viacamdividually and the MPAAon behalf of the film
industry generally offered to cooperate with Yob€& and Google to assistidentifying illegal
videos and adopt procedures bocking illegal uploads — overtwsef shared responsibility and
cooperation rebuffed by Google and YouTubdluang after this lawsuit was filedSupraat
18-20. Defendants chose to remain willfully blind. That is their undoing under the DMCA.
Because Defendants were well aware of amdn intended to facilitate the rampant
infringement on YouTube, they forfeited the protection of the DMCA unilbeyg “act[ed]
expeditiously to remove, or disable access topthterial.” 17 U.S.C. § 512(c)(1)(A)(ii)). They
did notmeet this requirement by idly waiting fangyright owners to send takedown notices, and
only then removing the specific infringing videddentified in such notices. An entirely
different prong of 8 512(c) requse service provider to remoudringing material in response
to takedown notices.ld. 8 512(c)(1)(C). The duty to rewe infringing material based on
knowledge or awareness is an independemd distinct requirenm¢ of the DMCA. Id.
§ 512(c)(1)(A). That requirement would be contgle meaningless if itvere only triggered by
takedown notices already covered by § 512(c)(1)(The legislative history confirms what is

plain from the structure of the statute:
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A service provider wishing to beneffrom the limitation on liability under
subsection (c) must ‘take down’ disable access to infringing materiakiding
on its system or network of which it hastual knowledge or #t meets the ‘red
flag’ test,even if the copyright owner or itgyent does not notify it of a claimed

infringement
S. Rep. 105-190, at 45 (emphasis addeeBH.R. Rep. 105-551(lI1), at 54 (same).

Google and YouTube made no effort to do this until May 2008, when they finally broadly
used filtering technology to @tk clips that infringe Viacoms’ copyrights. Before that,
Defendants refused to remove “thepgright infringement stuff”_unlesghey first received a
takedown notice for a specific video. SUM 38, 189, 220. Massive infringement would
thereby be maintained on their siteaasliraw to viewers and advertiserSupraat 8-9. That
violates § 512(c)(1)(A)’s requiremeto remove infringing matel triggered by knowledge or
awareness of infringing activity. Defemda cannot take refuge in the DMCA.

B. Defendants’ Direct Financial Benefi and Right and Ability to Control
Infringement Defeat the DMCA Defense.

Defendants also fall outsideettDMCA because they “receiefinancial benefit directly
attributable to the infringing acity” and have “the right and aliii to control such activity.”
17 U.S.C. 8§ 512(c)(1)(B). This prong of the @M tracks the traditional standard for common
law vicarious copyright liability. CCBIll, 488 F.3d at 111%&ee Shapirp316 F.2d at 307. And
where, as here, “Congress uses terms that #iemanulated settledeaning under common law,
a court must infer, unless the statute otherwlistates, that Congresseans to incorporate the
established meaning of these term&léder v. United State$27 U.S. 1, 21 (1999) (quotation
marks omitted). Thus, the standard for this prong of the DMCA is the same as for vicarious
liability. CCBIll, 488 F.3d at 1117Costar Group, Inc. v. Loopnet, Incl64 F. Supp. 2d 688,
704 (D. Md. 2001)aff'd, 373 F.3d 544 (4th Cir. 20043ge also Fungslip op. at 36 (DMCA

generally incorporates standardsg$econdary copyright liability).
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As shown above in Point Il, Defendants diable for the infringement on YouTube
under the common law of vicarioaspyright liability. Thereforeunder the pla language of
8 512(c)(1)(B) incorporating that standard, Defants cannot use the DMCA to escape liability.
They could have curtailed thefringement from which thewere profiting, but succumbed to
the lure of immediate riches. The @M does not immunize such conduct.

Defendants could evade that conclusion onlglirect financial beefit and right and
ability to control meant one thing in the commlaw and another under the DMCA. No such
argument is possible, however, because therédoe Court has established a high hurdle for
overcoming the presumption thathtutory language incorporatesttled common law meanings:
statutory terms with accumulated common law mearfmust” be read to incorporate that
meaning — the only exception being ietbtatute “dictates” otherwiselNeder 527 U.S. at 21.

That defeats any perverse attempt to distee DMCA to immunize conduct that would
otherwise incur common law vicarious liabilitigr nothing in the DMCA “dictates” departure
from the common law. First, Wi respect to the direct finaial interest prong, the cases
expressly and unanimously holdaththe “draw” stadard applies in # same way under the
DMCA as under the common lawE.g, CCBIll, 488 F.3d at 1117 (“wénhold that ‘direct
financial benefit' [in the DMCA] should be infgreted consistent with the similarly-worded
common law standard for vicariogspyright liability,” and therefar that “the relevant inquiry
is whether the infringing activity constitutes awrfor subscribers”) (quotation marks omitted).

Moreover, as required dyeder courts have also recognizeatlithe “right and ability to
control” element of the DMCA must “be imreted consistently with common lawld Group,
Inc. v. Veoh Networks, Inc586 F. Supp. 2d 1132, 1150 (N.D. Cal. 2008). For example, in

Fung the Court granted summary judgment due ferttant’s right and abiy to control under
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the DMCA by applying the contratandard for vicarious liabilityynder which “the ‘ability to
block infringers’ access to a particular envir@mnhfor any reason whatsoever is evidence of the
right and abilityto supervise.”Fung, slip op. at 39 n.27 (quotingapster 239 F.3d at 1023).
Similarly, in prior litigation agaist YouTube, the court held thébuTube would have the right
and ability to control under the DBA if the record showed thathiad “the techmial capabilities
needed to detect and prescredegadly infringing videotapes.”Tur v. YouTube2007 WL
1893635, at *3. That is the case here. Thegmded facts show &h YouTube and Google
have both the right to bloclaccess for any reason, and the practical ability to curtail
infringement. They thus have “thight and ability to control."SupraPoint II.21

Despite theNeder rule, other decisions have sug@gesthat the control prong of the
DMCA should be different from the control proafyvicarious liability —without ever explaining
exactly what “the right and abiliticontrol” means under the DMCA.E.g, UMG, 665
F. Supp. 2d at 1113UMG reasoned that the DMCA “dictate[s] a departure from the common
law standard” because: (1) the DMCA presuppdisasa service provider can terminate repeat
infringers and remove infringing content iasponse to takedown noas; and (2) 17 U.S.C.
8§ 512(m)(1) provides that “[n]othing in thisection shall be construed to condition the
applicability of subsections Ydahrough (d) on ... a servicegwider monitoring its service or
affirmatively seeking facts indicating infiging activity.” 665 FSupp. 2d at 1113-14.

Neither reason permits departure from the common law standard for vicarious liability.
First, the DMCA merely presupposes the abitilyremove infringing material in response to

takedown noticessee17 U.S.C. § 512(c)(1)(C), which wifferent from the more pervasive

21 The Tur court denied summary judgment agaieuTube on the record there because no
discovery had been takensbow that YouTube had sughactical ability. 2007 WL 1893635,
at *3-*4. In contrast, the extensive rectrete amply demonstes practical ability.
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control standard for vicarious lidity turning on whether the defelant has reservetie right to
remove material it does not appeowf “for any reason whatsoeveNapster 239 F.3d at 1023.
Because the control standard for vicariousiliighbis not redundant or contradictory under the
DMCA, the statute does not “dictate” depmet from the settled common law meaning.

Nor does §512(m) “dictate” such a depastur Far from intending to override the
common law standard, Congress made cleamtiatithstanding 8 512(m), the DMCA’s_“right

and ability to control’ language. . codifies the secondeshent of vicarious liability. H.R. Rep.

105-551(1), at 26 (emphasis addet)MG cavalierly dismissed this legislative history because it
related to an earlierersion of the DMCA. UMG, 665 F. Supp. 2d at 1115-16. However, that
earlier version contained the same two provisionssake here: the “right and ability to control”
language, and the exact languag# thas ultimately enacted §1512(m) (with changes only to
the subsection referencés).Since Congress intended to dgdhe common law standard in a
version of the DMCA that included the samadaage that was eventually enacted in § 512(m),
it is absurd to say that § 512(m) “dictatel€parture from that common law standard.
Moreover,UMG'’s reading of 8 512(m) is so swemgithat it deprivesthe right and

ability to control” of all meaning, whether under the nemon law standard or any other
conceivable interpretation of those words. aiVka court perceives some tension between two
statutory provisions, its duty is ntii read one so broadly that ffextively repeals the other. It

is to harmonize the twoE.g, Watt v. Alaska451 U.S. 259, 266-67 (1981)hat is especially

22 Comparel?7 U.S.C. § 512(m)(1) (“Nothing in thiection shall be construed to condition the
applicability of subsections Xd@hrough (d) on ... a servicegwider monitoring its service or
affirmatively seeking facts indating infringing activity”), with H.R. Rep. 105-551(I), at 8
(language of earlier bill:  “Nothing in subgtion (a) shall be construed to condition the
applicability of subsection (a) am provider . .. monitoring its sgce or affirmatively seeking
facts indicating infringing activity”).
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true when the provisions were enacted together in the samé&AgtU.S. West Commc'ns., Inc.
v. Hamilton 224 F.3d 1049, 1053 (9th Cir. 2000). André@solving the tesion between two
provisions, a court should adopt a reading consistghtthe objects of the statutory scheme as a
whole. E.g, Frank G. v. Bd. of Educ. of Hyde Parb9 F.3d 356, 371 (2d Cir. 2006).

Here, the meaning of “rightna ability to control”in 8 512(c)(1)(B) isclear. Congress’s
adoption of the common law terminology, the #&agfive history, and the plain meaning of the
words “right and ability to control” all confirrthat this language in the DMCA must encompass
situations like here, where Defendants in fact Hasté the legal right and the practical ability to
control infringement on the YouTube website.

This plain understanding ofigyht and ability” is readilynarmonized with § 512(m). The
title of 8 512(m) is “Protection of Privacy,” and the provision “is designed to protect the privacy
of Internet users.” H.R. Rep. 105-55)(lat 64 (referring to § 512(m) as 8§ 5BP( Given the
ambiguity of the word “monitor” in § 512(m) anlbde need to harmonizewith 8 512(c)(1)(B),
Congress’s purpose of protecting privacy sinunform 8§ 512(m)’s interpretation. See
Brotherhood of R.R. Trainmen v. Balt. & Ohio R.R.,@81 U.S. 519, 5289 (1947) (headings
should be used to “shed light on some ambigusosd or phrase” in statute); 3 Melville B.
Nimmer & David NimmerNimmer on Copyrigh§ 12B09[B], at 12B-992009) (“the caption of
[8 512(m)] reads ‘Protection of Privacy’ .. .n[H courts should ..bear it in mind when
applying Section 512”). As the caption makesac] Congress did not want to force service

providers to intrusively “monitor”_privatenaterials on their system, such as users’ emails. But
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the infringing videos on YouTube are offered yyloaders for the whole world to see. No
privacy interest is affected by YouTelb right and abilityto control_publidnfringement23

It would defy logic to concludéhat Defendants lacked thadht and ability to control”
infringement under the DMCA wheas a matter of undisputed fatttey had both the legal right
and the practical ability to do so. Indeed, timelisputed facts here negate the DMCA defense
under any reading. Defendants actually immatad Audible Magic fingerprinting technology
to control infringement for favored business pars, but when doing so, they deliberately kept
up a large number of videos that infringe Viacom’s copyrights, based on their calculation that the
risk of litigation was outweighed by threward of drawing wess to the site.Supraat 35-36.
That kind of conscious toleration of known infyement forfeits the DMCA defense under any
conceivable reading @ongressional intent.

C. The Infringement on YouTube Does Not Result from the Specified Core
Internet Functions to Which The DMCA Applies.

Defendants fall outside the DMCA for an additional reason: th&ingement does not
result from providing the specifietbre Internet furttons covered by the defense. The DMCA
is very specific about the four functions it cove¥g U.S.C. § 512(a)-(d). Defendants’ liability

does not arise from these specifiadtions. In particular, their I@lity is not “by reason of the

23 In addition, § 512(m) only provides that momitg should not be treadl as a free-standing
“condition” of the safe harbor. That is nibte case under the common law vicarious liability
standard, because the right andighbio control is not a stand-@he condition of liability, but an
obligation that arises when it is paired with faical gain, that is whea service provider has a
direct financial interestGrokster 545 U.S. at 939 (holding thaven though defendants “lacked
an independent duty to monitdneir users’ activity,” “failure to develop filtering tools” is
“factor” for imposing liability) (emphasis added) And the “right and ability” to control
infringement is not the same as “monitoringfider 8 512(m); filtering and blocking uploads
before they hit the site is not the same asitaong users’ viewing of \deos on the site. In
sum, 8 512(m) does not trump incorporation ofdizarious liabilitystandard in § 512(c)(1)(B).
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storage at the direction of a user” iofringing material under § 512(é}. YouTube is not a
storage or web hosting service. It is a mextid entertainment business no different from a TV
station — except for its lack oéspect for copyright law.

“Storage” is not defined in the DMCAnd therefore has its ordinary meanirgeee.g,
Crawford v. Metro. Gov't of Nashvilled29 S. Ct. 846, 850 (2009). time computer context, to
“store” means to “record (information) in a&hectronic device (as a computer) from which the
data can be obtained as needetlvebster's Third New International DictionaB252 (1986).

Accordingly, the legislative histy indicates that storage coveémoviding server space for a

user’s web sitefor a chatroom, or other forum in whiamaterial may be posted at the direction
of a users.” H.R. Rep. 105-551, at 53 (emphasied). This example distinguishes two kinds
of businesses. The first is the purely pas$iusiness of “providing server spadgalso known

as web hosting) to others ftieir operation of websitesld.; see The New Oxford American

Dictionary 1903 (2d ed. 2005) (“Web hosting”: “the i&dy or business of providing storage

space and access for Web sitesThe other is the “user’'s” busss that employs the server

space to operate “web site . . in which material may be postedthé direction of a user.” H.R.

24 Defendants’ conduct also does not fall within the functions coveredisestions (a), (b) or
(d). Defendants do not come within the 8 51&a@e harbor for transmission, because they do
not meet the strict definition of a ésvice provider” fo that subsectionsee 17 U.S.C.

8§ 512(k)(1)(A), which is limited to those he “play[] the role of a ‘conduit’ for the
communications of others,” like common carrier or telecommuaations company. H.R. Rep.
105-551(1l), at 51. They also do not come witthie § 512(b) safe harbor for system caching,
because it applies only where one user requestsiatidtem another user, and the intermediate
service provider that carries the transmissi@ntmakes an “intermediate and temporary” copy
in the course of the transmission, 8 512(b)(1)(A)-&kH.R. Rep. 105-551 (Il), at 52. Finally,
Defendants do not come within t8e512(d) safe harbor for “reféng or linking” to infringing
material on other websites, because Defendaot® infringing conduct of making and publicly
performing multiple copies of copyrighteddeios and thumbnails takes place on the YouTube
site itself. SeeH.R. Rep. 105-551(ll), at 51 (explainingath§ 512(d) applies only if a service
provider “lacks actual knoldge of infringementn the other sit§ (emphasis added).
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Rep. 105-551(1l), at 53. The legislative histomakes clear that “storage” applies only to the
first kind of business — “pwiding server space” — ntd operation of the ‘ser’'s web site.” As
Columbia Professor Ginsburg explai “The examples of sepa providers given in the House
Report consist entirely of enteigpes who provide ‘space’ for third-party websites and fora, not
the operators of the websites themselves.” Ginslsufga 50 Ariz. L. Rev. at 594.

That reflects the DMCA'’s fundamental purpoSéhe legislative histgrexplains: “In the
ordinary course of themperations service providers must engemall kinds ofacts that expose
them to potential copyright infringement liabilityzor example, service providers must make . . .
electronic copies . . . in order to ha8brld Wide Web sites.”S. Rep. 105-190, at 8 (emphasis
added). Thus, 8 512(c) is intended to protectises like web hosts that passively provide
server storage as an empty vessel for some@eeselebsites or other activities. It does not
protect companies that actively operate whabsites as online entertainment cente3se Fung
slip op. 38 n. 26 (only “passive . . . storagendfinging materials” is covered by 8§ 512(c)).

That is further confirmed by §512(c)tanguage limiting the safe harbor to
“infringement of copyright by reason dhe storage at the direaticof a user.” 17 U.S.C.

§ 512(c) (emphasis added). Thasmguage requirestgght nexus, not merely any kind of loose
connection. As the Supreme Court has made abeiaterpreting othestatutes, “by reason of”
requires_proximateause, not mere but-for causatioBee Holmes v. Secs. Investor Protection
Corp., 503 U.S. 258, 263-64 (1992Associated Gen. Contractors of Cal., Inc. v. California

Council of Carpenters459 U.S. 519, 529-30 (1983). Similgrfinfringement by reason of the
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storage at the direction of a us@r’8§ 512(c) requires that storagethe directiorof the user be
the proximatecause of infringement, not mérene of many but-for causés.

Defendants do not qualify for the 8 512(spfe harbor because their copyright
infringement results not from web hosting, tm operating YouTube as a “consumer media
company.” SUF { 15. YouTube&mntire business is predicated the public performance of
videos — just like a television station — not on the storage of videos. A true storage service such
as a “web host, like a deliveservice or phone company, is emtermediary and normally is
indifferent to the conteraf what it transmits.”Doe v. GTE Corp.347 F.3d 655, 659 (7th Cir.
2003). In stark contrast, YouTube is a “consumedia company” that uses content to attract
viewers to whom it shows advertising. SWf 15, 44, 55, 230-36. As their emails indicate,
Defendants care intensely abowhich videos YouTube has available and how they are
presented, because that is how theydwe audience and advertising dollaBipraat 5-8.

To that end, Defendants engage in anyamwé directly and secondarily infringing
activities after users initiallyubmit videos for upload, summarizedpra Point IlI.A. Those
activities are neither limited to storage nor perfed at the direction of the uploading users.
Defendants make multiple copies of videoghaut any request by uploading users. SUF
19 315-16, 320-23, 330. Defendapisblicly perform and distrite videos on watch pages
designed by Defendants in orderdttract advertising revenue guant to advertising practices

and deals that are determined, negotiateticed by Defendants, not their useBspraat 29-

25 The limited scope of § 512(c) is also icalied by comparison witthe other § 512 safe
harbors, which apply only to specified basnternet functions, namely transmission, system
caching, and indexing. 17 U.S.C. § 512(a), (b), (the DMCA itself explicitly states that each
safe harbor applies onlp the specific function described tinat subsection*Subsections (a),
(b), (c), and (d) describe pa&rate and distinct functiorfer purposes of apping this section.”
17 U.S.C. 8 512(n) (emphasis added).
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30. Defendants, not the uploadingerss decide what other videwsll be suggested to users as
“related” to a video being viewed on any giweatch page. SUF § 334. The uploading user also
has no say whether and how Defendants place attedrome, search results, and browse pages
throughout the rest of the YouTulsée, which is organized andcludes functions like search

that Defendants, not their users, create and continually change to maximize the amount of time
revenue-generating viewers surf YouTube.

Most tellingly, Defendants negotiated distrilout deals purporting to grant licenses from
YouTube to third parties like Apple and Nmon Wireless authorizing performance of
YouTube’s library of videos — aluding infringing videos — on thihird parties’ platforms. To
carry out these deals, Defendants make and peroer more copies affringing videos, often
months or years after the vk were first uploaded by users. SUF 330. Copying and
licensing infringing videos on Dendants’ own initiative for distribution over third-party
platforms is not “storage at the direction ofiser.” As this example drives home, Defendants
are taking material submitted by users and @kpl it for their own purposes, such that a
“majority of functions . . . remaioutside of the safe harborCCBiIll, 488 F.3d at 1117.

Although two courts address) the Veoh video website terpreted “storage” more
broadly, their readings are npérsuasive and, in any evedg not help Google and YouTube.
The Veoh courts read “storage” to cover arfgutomatic” action performed by a service
provider's computer systems that “facitéa access” to user-uploaded conteBtelo, 586 F.
Supp. 2d at 1144JMG Recordings, Inc. v. Veoh Networks, Jr620 F. Supp. 2d 1086 (C.D.
Cal. 2008). But, as explainediprg at 60-61, the DMCA expresslyas¢s that § 512(c) covers
only infringement “by reasons of’ the specifignttion of storage, nahfringement resulting

from otherfunctions. And even if § 512(c) did appty other automatic functions in response to
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user commands — and it does not — that wawdd help Defendants, because much of their
infringing conduct is performed without any usiput at all. For example, Defendants
themselves initiated the copying and distributrequired to carry out the third-party platform
deals they negotiated. YouTube and Google nesveght to operate a mere storage or web
hosting service. They were seeking to builchedia entertainment empire comparable to other
major television and film distribution outlets — and did just that. SUF 94 (“we should be
comparing ourselves to, say, abc/fox/whateverThey are therefore ineligible for the § 512

defense.
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CONCLUSION

Viacom’s motion for partial summary judgment should be granted.
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