Viacom International, Inc. et al v. Youtube, Inc. et al

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL INC.,
COMEDY PARTNERS,
COUNTRY MUSIC TELEVISION, INC.,
PARAMOUNT PICTURES CORPORATION,
and BLACK ENTERTAINMENT TELEVISION

LLC,

V.

Plaintiffs,

YOUTUBE, INC., YOUTUBE, LLC, and

GOOGLE INC,,

Defendants.

THE FOOTBALL ASSOCIATION PREMIER
LEAGUE LIMITED, BOURNE CO. (together
with its affiliate MURBO MUSIC PUBLISHING,
INC.), CHERRY LANE MUSIC PUBLISHING
COMPANY, INC., CAL IV ENTERTAINMENT
LLC, ROBERT TUR d/b/a LOS ANGELES
NEWS SERVICE, NATIONAL MUSIC
PUBLISHERS ASSOCIATION, THE RODGERS
& HAMMERSTEIN ORGANIZATION, STAGE
THREE MUSIC (US), INC., EDWARD B.
MARKS MUSIC COMPANY, FREDDY
BIENSTOCK MUSIC COMPANY d/b/a
BIENSTOCK PUBLISHING COMPANY,
ALLEY MUSIC CORPORATION, X-RAY DOG
MUSIC, INC., FEDERATION FRANCAISE DE
TENNIS, THE MUSIC FORCE MEDIA GROUP
LLC, THE MUSIC FORCE LLC, and
SINDROME RECORDS, LTD. on behalf of
themselves and all others similarly situated,

V.

Plaintiffs,

YOUTUBE, INC., YOUTUBE, LLC and

GOOGLE, INC.,

Defendants.
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PLAINTIFFS” OPPOSITION TO MOTION OF NONPARTIES AMERICAN LIBRARY
ASSOCIATION, ASSOCIATION OF COLLEGE AND RESEARCH LIBRARIES,
ASSOCIATION OF RESEARCH LIBRARIES, CENTER FOR DEMOCRACY AND
TECHNOLOGY, COMPUTER AND COMMUNICATIONS INDUSTRY ASSOCIATION,
ELECTRONIC FRONTIER FOUNDATION, HOME RECORDING RIGHTS COALITION,
INTERNET ARCHIVE, NETCOALITION, AND PUBLIC KNOWLEDGE TO FILE AMICUS
CURIAE BRIEF IN SUPPORT OF DEFENDANTS

The plaintiffs in the above captioned actions (“Plaintiffs”) hereby oppose the motion for
leave to file an amicus curiae brief in support of Defendants, made by nonparties the American
Library Association, Association of College and Research Libraries, Association of Research
Libraries, Center for Democracy and Technology, Computer and Communications Industry
Association, Electronic Frontier Foundation, Home Recording Rights Coalition, Internet
Archive, NetCoalition, and Public Knowledge (collectively, “Proposed Amici”).

The Proposed Amici acknowledge that “amicus briefs are unusual at the district court
level.” Mot. for Leave to File Amicus Br., at 3. Such briefs are particularly unwarranted here
given that under the summary judgment briefing schedule endorsed by the Court, the parties will
submit hundreds of pages of briefing on every conceivable aspect of the Digital Millennium
Copyright Act safe harbor defense — the very focus of the proposed amicus brief. Indeed, the
arguments made in the proposed amicus brief are duplicative of arguments made in Defendants’
opening summary judgment brief. And as Defendants’ opening brief shows, their extensive legal
team is fully capable of making the broader legal and policy arguments that the Proposed Amici
seek to make. This is simply not a case where the parties’ narrow briefing leaves important legal
or policy areas unexplored.

In light of the foregoing, permitting the filing of amicus briefs that largely reiterate the

parties’ arguments will only burden the Court and the parties in this case. That is especially true

in this instance, because if the motion of the present group of Proposed Amici for leave to file



were granted, it would open the door to the submission of additional amicus briefs from a wide
array of interested non-parties, thus potentially inundating the Court with further duplicative
briefing. Google and YouTube have a total of 250 pages to make every conceivable argument in
support of their own motion for summary judgment and in opposition to Plaintiffs’ motions.
Permission to file additional briefing outside what the Court has previously approved should be
denied.

For the foregoing reasons, Plaintiffs respectfully request that the Court deny the motion

for leave to file the amicus brief.

Respectfully submitted,
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Susan J. Kohlmann (No. SK-1855)
JENNER & BLOCK LLP
919 Third Avenue

New York, NY 10022
Telephone: (212) 891-1690
Facsimile: (212) 891-1699

Paul M. Smith (No. PS-2362)

William M. Hohengarten (No. WH-5233)
Scott B. Wilkens (pro hac vice)

Matthew S. Hellman (pro hac vice pending)
JENNER & BLOCK LLP

1099 New York Avenue, NW

Washington, DC 20001

Stuart J. Baskin (No. SB-9936)

John Gueli (No. JG-8427)

Kirsten Nelson Cunha (No. KN-0283)
SHEARMAN & STERLING LLP
599 Lexington Avenue

New York, NY 10022

Telephone: (212) 848-4000
Facsimile: (212) 848-7179
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Charles S. Sims

William M. Hart

Noah Siskind Gitterman
PROSKAUER ROSELLP
1585 Broadway

New York, NY 10036
Telephone: (212) 969-3000
Email: csims @proskauer.com

-and-

Max W. Berger

John C. Browne

Ann Lipton

BERNSTEIN LITOWITZ BERGER &
GROSSMANN LLP

1285 Avenue of the Americas

New York, NY 10019

Telephone: (212) 554-1400

Email: johnb@blbglaw.com

Attorneys For The Football Association
Premier League Limited, Bourne Co., Murbo
Music Publishing, Inc., Cherry Lane Music
Publishing Company, Inc., Robert Tur d/b/a
Los Angeles News Service, X-Ray Dog Music,
Inc., and Fédération Frangaise de Tennis and

Proposed Class Counsel For The Prospective
Class

Louis M. Solomon

Hal S. Shaftel

CADWALADER, WICKERSHAM & TAFT,
LLP

One World Financial Center

New York, NY 10281

Telephone: (212) 504-6680

Attorneys For The Football Association
Premier League Limited

Daniel Girard

Aaron Sheanin

Christina Connolly Sharp
GIRARD GIBBS LLP



601 California Street, 14th Floor
San Francisco, CA 94108

-and-

Gerald E. Martin

Laurel Johnston

BARRETT JOHNSTON & PARSLEY
217 Second Avenue North

Nashville, TN 37201

-and-

Kevin Doherty

BURR & FORMAN LLP

700 Two American Center

3102 West End Avenue

Nashville, TN 37203

Attorneys for Cal IV Entertainment LLC

David S. Stellings

Annika K. Martin

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

250 Hudson Street, 8th Floor

New York, NY 10017-2024

Tel. (212) 355-9500

Fax. (212) 355-9592

-and-

Jacqueline Charlesworth

James E. Hough

MORRISON & FOERSTER

1290 Avenue of the Americas

New York, New York 10104

Phone (212) 468-8158

Facsimile (212) 468-7900

Attorneys for the National Music Publishers’
Association, Rodgers & Hammerstein
Organization, Stage Three Music (US), Inc.,
Edward B. Marks Music Company, Freddy
Bienstock Music Company d/b/a Bienstock
Publishing Company, and Alley Music
Corporation



Christopher Lovell

Christopher M. McGrath

LOVELL STEWART HALEBIAN LLP
61 Broadway, Suite 501

New York, New York 10110
Telephone: (212) 608-1900

Facsimile: (212) 719-4677

-and-

Jeffrey L. Graubart

LAW OFFICES OF JEFFREY L.
GRAUBART

350 West Colorado Boulevard, Suite 200
Pasadena, California 91105-1855
Telephone: (626) 304-2800

Facsimile: (626) 304-2807

~and-

Steve D’Onofrio

5335 Wisconsin Avenue, N.W. Suite 950
Washington, D.C. 20015

Telephone: (202) 686-2872

Facsimile: (202) 686-2875

Attorneys for The Music Force Media Group
LLC, The Music Force LLC, and Sin-Drome
Records, Ltd.



