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Please enjoy some fabulous new content B R;OIOARCWYES 
from TVOT 2009. We now have a great 
i~tIo~~p online which gives a glimpse of i~ vlaeoARct~t~vE~ 

Mult[platform VOD and games company. Atom Entertainment th, personalities and ideas tram me show. 
(note: the company-which was founded in 2001 via the merger of AtomFilms and We also have an updated ga~ry_~ 
Shockwave.com-offers short films and animated 

nenrsnalomear PMehnual mages-ws wii be sdbmg titles on its AtomFilms.com broadband VOD portal even more images in the coming week. 

and a range of games on Its Shockwave.com porlal; TV:OF:TOMORROW:SHOW 
it claims that AtomFilms attracts a monthly audience of 5 million consumers), 

recently revamped Its AddlctlngClips Web site to support uploads of user-generated [iM] is also pleased to 
offer full video 

content, Including videos, animation end Flash-based games. Atom founder and 
coverage of the TV of 

CEO, Mika Salmi, recently spoke to [iMJ's Tracy Swedlow about the company's Tomorrow Show 
strategy for user-generated content, about the emerging Importance of user- ~91~a~l~ 2009'5 r~d~e5si~lff 
generated and short-form video, about me company's future plans, and more. P.~t~C1~F~(19 panel free 

of charge. 
[iM~: You recently revamped your AddicUngClips Web site to allow uploads of user- 

We are also offering 
generated content... 

free video d4a~L 

.orduna or canoe 
~ Addidinadip~llom82WO Ventures in 

conversation with Leslie 

Ellis, author of the 

popular column. 
"rannsaaUon Please.' 

Click here to request a full list of video 

content available with pricing. 
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founded. We just haven't always had an automated way to do it, and we've always filtered Database contains many 

Our~Lvtlheeindustry 
Salmi: That's conect. Actually. AtomFilms has taken user-submitted content since we were database called The [i] 

the content we've gotten. Over our history, we've taken less than 1% of what we've listings of operators, 

received-of course, we also proac8vely go and look for content, too. But AddictingClips is broadcasters, software 
developers, design firms, manufacturerr. 

now basically another avenue for content to get to AtomFilms. We pick the best stuff from 
Web sites, consultancies and many more 

AddictingClips, and make it available on AtomFilms. In some ways. AddictingClips is like a organizations and people wa~ing in the 
farm system for AtomFilms. II also allows you to upload games-so it's also serving as a ; Interactive multiplatform TV industry. 
farm system for AddictingGames and Shockwave.conl. Vpload your company or yourself! 

User-generated content is a greatfit for AtomFilms. This is because ifs not in a silo for us. A . TRACY'STWEETS 

lot of thess user-generated content Web sites are just standalone propositions, and tley're I h(ONKEYmediah Ene Goulrl Bsar Discllsseo 
still trying to figure out how to make money out of what they do. But our user-generated he Compan~ Patent Claims - 
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in'souh Part' r~;i~!l!~iflirZ~jo.~M 

site. Butwe've actually ma~de it very much a part of our ecosystem of entertainment sites. E~nce Telnom.r OrJllgs L.unc~er 
Interaclive TV~dverWng on its IP~V Plallorm 

[Itvt]: What's the business model for AddictingClips? It~s advertising-suppon~d. correct? blia~i~ilu~;r829nl~u~ca 
Medil Slo~m Launche* Dedicated InDlaolvo 

Salmt: Like I said, primarily it's a feeder. So advertising wasn't the main reason we created TV Divi.ion. BOLT: -Hae Sionod on WE tv. 
it. and we aren't necessarily banking on advertising to fund it. Having said that, though. Foo~ NelwuL snd ULB Nohvo. 

advertisers really love user-generated content. But they can't figure out what to do with it. 
Advertisers seem La feel comfortable with AddictingClips, because of the way that we've 

positioned it-and also because of how we've placed the ads on there. So we're getting a lot 
of interest, and actually, we're going to start putting more and more ads up there. But we 
didn't start off thinking of it primarily as a way to generate more advertising. Nevertheless, 

as I said, it's actually been panning out quite sell as an ad-supported site. It's producing 

quite a bit of revenue from advertising. 

IIDltl: Content from AddictingClips has already been tapped by AtomFilms, correct:' 

O A~dictinyclipscarh2OW 

Salmi: Yes. If you go to AddicBngClips, you'll see that there's a 
box an the site promoting a program called "Cash for Clips." If you click on that box, you'll 

see a list of clips that have been chosen for AlomFilms: if you click on the links next to those 

clips, you can watch them an AtomFilms. and visitors to AtomFilms are now reviewing them. 
The makers or the clips that have been chosen for AtomFilms get $250 each: we're also 

making their clips available for the various distribution deals we've done: so we're probably 

doing to program some of them on Verizon's V CAST service and on the various VOD 
platforms where our content is available. 

[Itvt]: And the makers of those clips will only get a one-off payment of 5250, however widely 

their clips are used? 

Salml: No. At AtomFllms, we always pay our content creators something upfront and then 

royalties on top of that. So, if we want to use a user-generated clip from AddictingClips on 
AtomFilms, we convert the content creato~s AddictingClips upload license into an 
AtomFilms contract, and the content creator makes at least 5250 and potentially more. So 

AddictingClips users whose clips are chosen become part of the AtomFilms system, as it 
were. 

[itvtl: How do you determine how much money content creators gel for their clips on 
AtomFilms? 

Salml: We like the Idea of people marketing themselves, so with AtomFilms, the way we 

pay our royalties is by popularity. The more popular your dip is, the more money you stand 
to make. We put all of our advertising revenue into a pool, and the content creators share in 

that pool by popularity. So back when we had JibJab, which got something like 80 million 
plays over a few months. they got the bulk of that pool, because they were the most 

popular, by far. Normally, though, you can actually influence how much money you make by 
marketing your content on AtomFilms. If your content is being watched more. you will make 

more money. 

(Itvtl: How do you distribute that money? 

Salml: In quarterly checks. We tally up all the revenue we made In that quarter, put it into a 
pool, and share that revenue with the content creators according to their populanty. 

[itvtl: Are you doing anything to make it easier for content creators to market their 

offerings? 

Satmi: Yes. A lot of our filmmakers already market their own content, and we want to make 

it even easier for them to do so in the next version of AtomFilms. So, among other things, 

we'll be making It easier for them to send out links...lhere are lots of ways to do it. 

Iltvt]: Why did you decide to call your user-generated content site ~AddictingClips' rather 
than by a name that was some kind of variation of the AtomFilms brand? 

http:liblog.itvt.com/2006/05131/itv-interview-mika-salmi-founder-and-ceo-atom-entertain... 10/10/2009 
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O AtldiCLilgOan~eSh~lncZa76 

Salmi: Well. we bought a company called AddictingGames last fall. Addicting Games has 
about 8 or 9 million unique visitors a month. It's basically a directory of games, plus some 

hosted games. It's a Web site where there are a lot of people who happily link out to other 
Web sites, so it's just an incredible trame engine. We thought that the way AddictingGames 

worked made it a better sister-brand to AddictingClips than to AtomFilms. As you probably 

know, you can post games, as well as films, on AddictingClips; and so we're also looking at 
AddidngClips as a feeder farm for games on AddidngGames. Also, the AtomFilms brand- 
as far as our advertisers and our distribution partners and Hollywood and everyone else is 

concerned-has a very high-level image. So we didn't necessarily want to associate that too 

closely with the kind of chaotic image that user-generated content has. However, we do 
obviously talk about ALomFilms on AddicUngClips, so it's not as if we're shying away from 

associating them. But we simply thought that, as far as brands are concerned. 
AddictingClips was a better match with AddictingGames than with AtomFllms. 

(Ihrt]: Now AddlctingClips allows you to upload video directly from your mobile phone. 
correct' 

Salmi: Yes. We've started doing more and more with mobile. As you Probably know, we 
have a deal with Verlzon's V CAST now, and we have other mobile deals in the works. So 

we wanted to position ourselves as a company that's on multiple screens. We thought that it 

was important to allow people to upload video from their mobile phones, because a lot of 
people are shaob'ng video on their phones, now. We thought it would be advantageous for 
us to take the lead on that. 

IIM]: Are you planning to offer a user-generated content service on V CAST? 

Salml:lt depends on Verizon. They have a very controlled channel them-for AtomFilms 

and everything else. We've definitely had discussions with them and other phone 
companies about user-generated content elements. But right now, they prefer to have 

~Hofessionally produced channels. 

However, we are definitely planning on putting some of the content we've accrued through 

AddicBnSClipsl "Cash for Clips" program onto the AtomFilms channel an Verizon. So you 
will see some of those things making their way over there. But I don't think at this stage that 

you're going to see the full raft of thousands of clips that have been uploaded to 
AddictingClips appearing on V CAST or on another mobile phone service. However. I 
wouldn't doubt that it may happen at a later stage. 

OM]: What were the challenges involved in allowing people to upload video from their 
mobile phones to AddictingClips? 

Salml: There definitely were some challenges in figuring out how to allow users to send 
videos. Because some mobile operators don't allow you to upload your videos, and there's 
also the puestlon of how you can do itso that as many users as possible can have access 

to this functionality. However, once we cracked those problems and figured out some of the 

uanscoding elements-because the format coming from a phone is very different than the 
format used on your PC-it was pretty easy after that. This is something that we expect 
other companies will figure out. too-it's not a proprietary, patented thing. We were lust the 

RrstonestoRgure~outandlaunchn. 

Iitvt]: Could you talk us through how the process wens? 

Salmi: The transcoding takes place on our Web site: you just send in raw video in whatever 

format your phone took it in: we receive it on AddictlngClips; and then we have to transcode 
it into Flash. it's an automatic process. If you have an account with us and you want to 

upload movies, you're presented with an "Upload a mobile video" option, which gives you an 
email address to which you can send video from your phone. It's quite seamless: if you 
were to take a video right now of whatever room you're in, you'd simply put that email 
address in there and hit "Send.~ Within moments, it would be on our Web site. 

Otvt]: Did you develop this capability in-house or was it provided by a vendor? 

Salmi: IYs kind of a hybrid. We developed all the specs and the features and a lot of the 
technical stuff having to do with email, but we used some outside consultants from a 

company called Reality Digital to help us put it all together. 

litvt]: You also provide people with the ability to embed video into their Web sites, correct? 

Salml: Yes. When your video has been uploaded, it gets its own page. You can see how 
many views it has gotten, and see the various comments that people have made. Also on 

http://blog.iM.com/2006/05/3 liitv-interview-mika-salmi-founder-and-ceo-atom-entertain... 10/10/2009 
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that page is a box hat says. 'imbed on your Web page~ It gives you the HThlL code, and 
you just have to cut-and-paste that. You just highlight it, copy II and past it in. It will then 
embed that exact video onto your page. Then, when ifs embedded, if you're good at HTML. 

you can actually choose what size you want ilto be: small, big or huge. 

Once it's on sere, all you see is out video box. 11'5 a very plain, while box. You see a little 

AddictingClips logo in the right-hand corner, but other than that. ifs a very plain box and ifs 
very simple. II actually looks really good on pages, because it's so simple. 

[itvtl: Now, AddictingClips also allows users to gel feedback on the content they upload, 
correct? 

Salml: Yes. Usen can easily track the performance of their dips. If you dick on a 
screenshot of a clip to watch it, underneath the video window it says how many views there 

were-so you can see in real time ho~N many times it's been watched-and there's also a 
place for people to make comments about your clip. 

[itvtl: How are consumers using me site's comments feature? Are communities forming 
around the site's content? 

Salml: Well, wiVI the games, for example, people will say what Iheir high score was. They 
like to compare high scores. Then. with the clips, they offer up comments like ~Good job!" or 

"Is there any more of this?" So people often tend to have little conversations going on 
around the dips. Sometimes, if a clip is conBoversial, you'll see a back-and-forth 

conversation with five to 10 people talking about it. 

O Addictingclipspuppy2006: 

Here's a good example of how community 
plays into the content we offer: we have an unusual game on AddictingClips, called "Don't 
Shoot the Puppy." which for a long time was a real conundrum for people. They simply 

could not figure out how to play the game. So people used our comments feature to talk 
about how to play ii. Basically, it's a trick-game where, once you hit'Start," you don't touch 
anything: if you move your mouse or you touch your keyboard, it shoots the dog. And, of 

course, the game continually tries to lure you into touching something. People are going to 
love it or hate it, because it's kind of an evil-Zen game. But fora long time, people couldn't 

figure it out, and when they did, they were all asking, 'Where did this thing come from?" It 
generated a lot of discussion. 

IiNt]: Are you seeing content uploaded to AddictingClips by intemational users? 

Salmi: Yes. We've seen quite a few Japanese clips, and also a lot of content from Latin 

America. What's interesting is how, if you go to the site in the middle of the night-or some 
other time when people in the US are asleep, but when it's the middle of the day in some 

different Lime zone-you'll see all the different types of clips getting posted from the 
countries in that time zone. 

[iM]: What are your thoughts in general an the user-generated content phenomenon? 

Salmi: I think user-generated content somewhat mirrors the reality- television craze. I think 
it is the ulsmale reality TV-1t's like personal reality television. 

litvtl: But you're getting all kinds of content-humorous clips, scripled amateur movies, and 
Re like-that don't seem very similar to reality television... 

Salml: Yes. But reality television tends to be voyeuristic, and watching user-generated 
content-seeing what your fellow users can came up with-is voyeuristic in a sense. 

I also think that the user-generated content phenomenon reflects the fact that people simply 

have a huge appetite for interesting video content-an appetite thars so huge, that the 
content doesn't have to be professionally produced. I think that a lot of people in Hollywood 

and In the ma~w media companies are quite perplexed by this, and are asking themselves. 
"Does this mean that we shouldn't be spending so much money on production values?" 

They're t~ying to figure out how the phenomenon fits into the landscape of high production 

values and.big budgets that Ihe~ve carved out over the years. People deSnitely seem 
happy to watch less polished video content, provided ift interesting. 

[INt]: Are you seeing any interest from Hollywood in what you're doing? 

Salmi: Yes, more than ever. What's interesting is that, when we first started, everyone in 

Hollywood and a lot of other people said,'What's the deal with all this short-form content? 
No-one wants to watch short-form content?~ I think they had a pre-conception of short-form 

as being some kind of arty medium that wouldn't be appealing to a mass audience. We 
would respond that short-form could be anything from a music video to a short animation, 

but they just couldn't get their head around it. 
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But then, about six months ago. I heard Peter Chernin say-and I'm paraphrasing here- 
something along the lines of: Consumers are jonesing for short-form content.'. Of course. I 
have to say that I thought itwas quite funny that he used the word "jonesing.~ But I also 

mought. "Well that's great." Because what it meant was that short-form is finally no longer 
relegated to the dustbin, and is finally front-and-center. Everyone's talking about short-form. 

Actually. L~e reason we're called Atom Entertainment is because atoms are small, but 
powerful. All the content we have is atom-like-even our games are short. EvelyVling we 
have is in quick, bite-sized snacks. Of course. now that everyone has come around to doing 

what we~e been doing all along, we're obviously in a much more competitive environment- 
whether the competition is Ne~s Corp. or the latest user-generated content site du jour. 

tihvfl: Do you plan to give people content-creation tools on Addic6ngClips-editing tools, for 
example? Are you interested in being in the service business as well as in the content- 
hosting business? 

Salmi: I'm definitely very interested to see how some of these online video-editing tools do- 

to see if they garner some interest. I think that simple editing online would be a great tool for 
people. If those kinds of tools prove successful. I think we could easily add that feature to 

AddictingClips. However. I don't see it as a be-all-and-end-all: more as a feature. 

Actually. I do think we need to have a feature on AddlctingClips that would provide user; 
with tips on shooting and editing video. We've talked about it We just haven't gotten around 

to putting it up yet 

O Ad~iblxJclipspuppyboalrlZr)06 

[Itvt]: The comments on AddictingClips donY appear to be moderated. Why Is that? 

Salml: Well, according to the Digital Millennium Copyright Act, a site like ours has to be a 

passive conduit. We cannot be monitoring it or actively moderating it. We do have same 
tilters set up, to stop people swearing. And if users tell us that they see something they don't 
like-whether it be a comment or a video-we'll take a look at it. But we take a hands-off 

approach in order to let the sitejust live its own life. 

Otvt]: Can you talk about the new features you'll be rolling out on AddlctingClips over the 
next six to 12 months? 

Salmi: The reality is that we have a massive number of features in the wens, and we have 
a lot of ideas. The question for us is, "What are we going to do first?' I think that's going to 

be the challenge for us. I can tell you that this site is going to be continually evolving. Six 
months from now. it won't look the way it does today 

[LNt]: The projects you're working an right now. are they more marketing-oriented or 
technology-oriented? 

Salmi: Both. We're talking to partners. We're looking at technologies. We really want to 

build what we're doing across all our different brands: we don't think of oursites as 

standalone propositions, so it's very important forus to think about how AddictingClips. for 
example, fits in with Shockwave.com or AtomFilms.com or AddicBngGames.com. 
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211:02:39 A No.

311:02:45 Are we done with this exhibit?

411:02:48 Q Yes.

511:02:49 Are you generally aware of the process by

611:02:52 which your company obtained the copyrights to the two

711:02:57 Works In Suit?

811:03:00 A Yes.

911:03:00 Q Can you describe that process in general

1011:03:02 terms.

1111:03:03 MS. SHARP: Form.

1211:03:05 THE WITNESS: For which composition?

1311:03:09 MR. FRANTZ: For both.

1411:03:11 Q We can start with -- what's the first one?

1511:03:13 "If You're Going Through Hell."

1611:03:15 A Okay. "If You're Going Through Hell."

1711:03:16 MS. SHARP: I'll note for the record that's

1811:03:18 not a reference to today's deposition.

1911:03:20 THE WITNESS: "If You're Going Through Hell

2011:03:26 Before The Devil Even Knows," which is the full title

2111:03:28 that, I believe, that we went with, was written by a

2211:03:33 writer under contract with us through an exclusive

2311:03:37 songwriter agreement, and part of the process of -- or

2411:03:45 part -- part of the obligations of the writer within

2511:03:48 the ESA is to execute an assignment of copyright for
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211:03:57 compositions created during the term of his contract,

311:04:04 and that's pretty much the extent of that one.

411:04:09 MR. FRANTZ: Okay. Let's mark Exhibit 5,

511:04:11 please.

611:04:11 (Document marked Bradford Exhibit 5

711:04:14 for identification.)

811:04:14 MS. GOLANT: And, Counsel, I would ask that

911:04:15 you keep the marked exhibit in a separate file so we

1011:04:18 can give it to the court reporter at the end.

1111:04:19 MS. SHARP: Is that --

1211:04:26 MS. GOLANT: The marked version with the

1311:04:27 stickers.

1411:04:28 MS. SHARP: I'm just going to -- yeah, we're

1511:04:30 keeping it right here.

1611:04:31 MR. FRANTZ: I'll note for the record that

1711:04:33 the Exhibit 5 is Cal '3783 through '3784.

1811:04:46 Q Can you identify this document.

1911:04:47 A This is a certificate of registration from

2011:04:50 the copyright office for the song "If You're Going

2111:04:56 Through Hell."

2211:04:57 Q And let me direct your attention down to the

2311:05:01 "Copyright Claimant" section towards the bottom where

2411:05:03 the big No. 4 is.

2511:05:05 Do you see that there appear to be three



65d375b6-dfdf-4802-a95b-b668dacc616d

805 Third Avenue, New York, New York 10022 (212)705-8585
DAVID FELDMAN WORLDWIDE, INC.

Page 47

1 BRADFORD

211:05:06 different names listed as copyright claimants? Do you

311:05:09 see that?

411:05:10 A Yes.

511:05:10 Q Can you explain who each claimant is?

611:05:13 A Gravitron Music and Whaddayadef Music are the

711:05:28 copyright claimants on behalf of Sam Tate and Kathleen

811:05:34 Wright, person known as Annie Tate, and Cal IV is

911:05:39 the rep- -- the claimant on behalf of Dave Berg.

1011:05:43 Q Are Gravitron Music and Whaddayadef Music,

1111:05:46 are those the same company or are they different

1211:05:49 companies?

1311:05:49 A I'm not completely sure because that's -- you

1411:05:53 know, that -- that's a third party. From what my

1511:05:56 understanding is, Gravitron Music is the SESAC

1611:06:01 publisher for a company called Carnival Music Company

1711:06:06 based in Nashville. And Sam Tate and Annie Tate were

1811:06:14 under contract with that company when they wrote the

1911:06:23 song and -- and it appears that part of their deal

2011:06:27 included co-publishing interest, which, I believe,

2111:06:30 is -- that's where the Whaddayadef Music is probably

2211:06:32 the name of their co-publishing interest.

2311:06:35 Q And at the time this registration was filed,

2411:06:38 which, as you'll note, was June 19th, 2006, did your

2511:06:42 company, in fact, have an ownership interest in this
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211:06:44 copyright?

311:06:44 MS. SHARP: The question may call for a legal

411:06:46 conclusion.

511:06:48 Answer to the extent you know the answer.

611:06:52 THE WITNESS: Yes.

711:06:55 MR. FRANTZ: Q. And why do you say your

811:06:56 company had an ownership interest?

911:06:59 MS. SHARP: Again, legal conclusion.

1011:07:01 THE WITNESS: As I discussed earlier, Dave

1111:07:05 Berg was under contract with us at the time of writing

1211:07:09 this composition.

1311:07:16 MR. FRANTZ: Q. And when did your company

1411:07:17 acquire the ownership interest?

1511:07:19 A Upon creation of the work.

1611:07:20 Q What percent ownership in the -- in the

1711:07:23 overall work did your company acquire?

1811:07:25 MS. SHARP: Same objection.

1911:07:26 THE WITNESS: Our -- our controlled

2011:07:30 administrative interest is one-third.

2111:07:33 MR. FRANTZ: Q. And was it one-third the

2211:07:35 whole time or did that change at some point?

2311:07:38 A Initially, Dave Berg had a co-publishing

2411:07:44 arrangement with -- with Cal IV. The name of his

2511:07:52 co-publisher was Berg -- BergBrain Music, and at the
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211:08:02 time the -- the contractual split between Cal IV and

311:08:05 his co-pub was of -- of the controlled administered

411:08:12 share, Cal IV had two-thirds, and BergBrain Music had

511:08:17 one-third, but that -- the BergBrain Music pur- --

611:08:23 catalog was purchased by Cal IV, and, thus, the full

711:08:26 share became Cal IV's share.

811:08:35 Q And with respect to the overall copyright

911:08:37 today, what percentage of the copyright does Cal IV

1011:08:40 own?

1111:08:41 MS. SHARP: Same objection.

1211:08:49 THE WITNESS: Today it's one-third.

1311:08:58 MR. FRANTZ: Okay.

1411:08:58 Q Now, look at the second page.

1511:08:59 Do you see at the bottom of the second page

1611:09:01 in -- in Section No. 9 is a reference to "Bluewater

1711:09:04 Music Services Corp/Attn: Dan Ekback"? Do you see

1811:09:12 where I'm looking?

1911:09:14 A Yes.

2011:09:14 Q Okay. Do you know who Dan Ekback of

2111:09:17 Bluewater Music Services Corp is?

2211:09:23 A Yes.

2311:09:23 Q Who is he?

2411:09:24 A At the time, he was -- I'm not sure exactly

2511:09:28 what his title was, but he was an upper-level
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211:09:36 administrative specialist with Bluewater Music

311:09:40 Services Corp.

411:09:43 Q And who's Bluewater Music Services Corp, if

511:09:48 you know?

611:09:48 A Bluewater is -- I -- well, I -- I'm not

711:09:52 completely sure what all they do. Obviously, that's a

811:09:57 third party, but from my understanding is they are --

911:10:06 and a -- a copyright administration service for other

1011:10:10 publishers.

1111:10:12 Q And if you look at Section 8, just above

1211:10:16 where we're looking, very small box that's checked

1311:10:20 that says "Authorized agent of Gravitron Music,

1411:10:29 Whaddayadef Music," does that mean that this copyright

1511:10:33 was filed by Bluewater on behalf of Gravitron Music

1611:10:38 and Whaddayadef Music?

1711:10:42 A Dan Ekback, from -- from my understanding of

1811:10:45 this, Dan Ekback of Bluewater Music Services was --

1911:10:50 was/is the administrator for Gravitron, Whaddayadef,

2011:10:57 and they filed the copyright registration.

2111:10:59 Q Did Cal IV have any involvement in the filing

2211:11:02 of the copyright registration?

2311:11:04 A No.

2411:11:06 Q Did Cal IV know about the filing of the

2511:11:10 copyright registration?
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211:49:30 the copyright being registered in Cal IV's name back

311:49:32 in 2006, because Cal IV had already acquired the

411:49:36 copyright immediately upon its creation; is that

511:49:38 correct?

611:49:38 A Correct.

711:49:39 Q Okay. Now, are there co- -- other co-owners

811:49:44 of the work "If You're Going Through Hell"?

911:49:48 A We discussed that earlier. The publishers

1011:49:51 for Sam Tate and Annie Tate, Gravitron Music and

1111:49:55 Whaddayadef Music.

1211:49:57 Q And how do you know about those co- -- other

1311:50:01 co-owners?

1411:50:03 MS. SHARP: Form.

1511:50:04 THE WITNESS: Well, how -- how do I know that

1611:50:10 they are the co-owners, or how do I know about the

1711:50:13 co-owners?

1811:50:15 MR. FRANTZ: Q. Well, how do you know that

1911:50:17 they are the co-owners of that work?

2011:50:22 A Because when Dave Berg turned the song in to

2111:50:26 us, on our -- in our process of deliveries and, you

2211:50:33 know, we -- we need to know who he wrote songs with,

2311:50:37 he told us that Sam Tate and Annie Tate co-wrote the

2411:50:41 song with him, and we knew that they were contracted

2511:50:46 writers with Carnival Music Company, which is, you
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211:50:53 know, the -- you know, the -- their SESAC company is

311:50:57 Gravitron Music. That's a subsidiary of Carnival, so

411:51:01 they were under agreement with them.

511:51:05 Q And if there were some change in the

611:51:08 ownership status with respect to the other co-owners

711:51:11 of this work, would you be notified of that?

811:51:15 A Not necessarily.

911:51:23 Q Do you agree that the other co-owners of the

1011:51:26 work are entitled to grant licenses with respect to

1111:51:30 the work?

1211:51:34 A As -- as the -- controlling and administering

1311:51:41 their exclusive rights, I would say yes.

1411:51:43 Q Do you know whether any of the co-owners, the

1511:51:46 other co-owners have, in fact, granted any such

1611:51:49 licenses with respect to "If You're Going Through

1711:51:52 Hell"?

1811:51:55 A I honestly -- I -- I wouldn't know what kind

1911:51:57 of licenses they grant. I don't have access to their

2011:52:02 documents.

2111:52:04 Q Could you acquire such information?

2211:52:10 A Probably not.

2311:52:12 Q When you say "Probably not," why do you say

2411:52:15 that?

2511:52:18 A Because they would have no reason to give me
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211:52:23 copies of their licenses.

311:52:24 MR. FRANTZ: Let's mark a new exhibit,

411:52:27 Exhibit 10, please.

511:52:28 (Document marked Bradford Exhibit 10

611:52:38 for identification.)

711:52:38 THE WITNESS: Are we done with these

811:52:40 exhibits? Can I get them out of my way?

911:52:42 MR. FRANTZ: We are for the most part, but

1011:52:43 there is a chance I may come back to them.

1111:52:46 THE WITNESS: Okay.

1211:52:52 MS. SHARP: There you go, sir.

1311:52:54 I'm sorry. Exhibit?

1411:52:55 MR. FRANTZ: 10.

1511:53:04 THE WITNESS: Okay.

1611:53:05 MR. FRANTZ: Can you identify -- let me just

1711:53:07 note for the record that its -- the Bates No. is CAL

1811:53:14 '1593 through '97.

1911:53:15 Q Can you identify the document?

2011:53:18 A This is a "Lyric Reprint License Agreement"

2111:53:24 between Cal IV and Country Music Media Group for "If

2211:53:28 You're Going Through Hell."

2311:53:28 Q All right.

2411:53:28 And when you look at the first page of the

2511:53:30 document, do you see that it says Cal IV controls
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217:09:32 to this.

317:09:32 To the extent you feel you can, you can go

417:09:35 ahead, Brian.

517:09:36 THE WITNESS: Like I've said, that's for

617:09:38 YouTube to figure out. Use their -- their vast

717:09:41 financial and technical resources to figure that out.

817:09:45 MR. FRANTZ: Q. Has your company sent DMCA

917:09:47 notices to other sites besides YouTube?

1017:09:51 A I'm not aware of any.

1117:09:52 Q Is it your position that YouTube should have

1217:10:15 been aware of the Works In Suit having been posted on

1317:10:18 YouTube before receiving a takedown notice?

1417:10:26 A As I've stated, I believe if YouTube is gonna

1517:10:30 provide a service, they need to make sure that

1617:10:32 copyrighted content is legitimately posted on YouTube.

1717:10:36 Q But you don't have any way for YouTube to

1817:10:38 figure that out?

1917:10:39 A I already answered that question.

2017:10:41 Q And the answer is, no?

2117:10:43 MS. SHARP: Asked and answered.

2217:10:44 THE WITNESS: The answer is, no.

2317:10:46 MR. FRANTZ: Q. Does your company track its

2417:10:51 works on the Internet?

2517:10:55 A We don't directly.
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217:10:57 Q Do you do it indirectly?

317:10:59 A Yes.

417:10:59 Q How?

517:11:01 A Our attorney has arranged for an independent

617:11:05 monitoring firm to monitor on our behalf.

717:11:09 Q And what's that monitoring firm called?

817:11:12 A I believe they're called BayTSP.

917:11:15 Q And before you retained BayTSP, did you have

1017:11:20 any way to track works on the Internet?

1117:11:22 A No, not that I'm aware of.

1217:11:24 Q Did your company do anything to track its

1317:11:26 works on the Internet before retaining BayTSP?

1417:11:32 A No, that's -- that's something that we don't

1517:11:35 have the resources to do.

1617:11:42 Q And so how was it that you located the works

1717:11:55 identified in the first takedown notice?

1817:11:58 A Well, we discussed that earlier. Our

1917:12:02 attorneys did that on our behalf.

2017:12:09 MR. FRANTZ: Let's mark 27.

2117:12:10 (Document marked Bradford Exhibit 27

2217:12:13 for identification.)

2317:12:13 MR. FRANTZ: This is CAL '294 -- I'm sorry.

2417:12:25 I said that wrong.

2517:12:27 CAL '2964 through '2966.
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217:12:42 THE WITNESS: All right.

317:12:43 MR. FRANTZ: Q. Have you seen this document

417:12:43 before?

517:12:44 A Yes.

617:12:44 Q When?

717:12:49 A During our prep for this deposition.

817:12:51 Q Have you seen it on any other occasion?

917:12:58 A No.

1017:12:58 Q And this is the -- the takedown notice sent

1117:13:02 by BayTSP on your company's behalf; correct?

1217:13:07 A Let me -- let me review this, please.

1317:13:25 Yes, it appears to be a takedown notice by

1417:13:28 BayTSP on Cal IV's behalf.

1517:13:34 Q Are you aware of any other takedown notices

1617:13:37 BayTSP sent on your company's behalf?

1717:13:41 A I'm -- I'm out of the loop on this one.

1817:13:46 Q And who would know about this?

1917:13:51 A Our attorneys, possibly Daniel Hill.

2017:14:00 Q But you knew about BayTSP; didn't you?

2117:14:05 A As a result of our prep for this deposition,

2217:14:07 yes.

2317:14:07 Q Before you prepped for this deposition, you

2417:14:10 never heard of BayTSP?

2517:14:12 A Correct.
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2 2003, correct?

3 MR. STELLINGS: The document

4 speaks for itself.

5 11:41:47 You can answer, if you know.

6 A. 2005, doesn't say at the top

7 here, on the cover sheet?

8 Q. If you can turn to page

9 '72466 --

10 11:42:01 A. Sorry.

11 Q. -- the actual assignment of

12 copyright, it says, "Executed this 3rd

13 day of June 2003."

14 Do you see that?

15 11:42:10 A. Yes, I do.

16 Q. And do you recognize this

17 exhibit?

18 A. Yes.

19 Q. You have seen it before?

20 11:42:19 A. Yes, I have.

21 Q. Do you know if the Jerry

22 Lynn Williams compositions, that have

23 been assigned under this Agreement, are

24 covered by either of the Stage Three

25 11:42:40 internal Sub-publishing Agreements that
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2 we discussed earlier?

3 MR. STELLINGS: Objection.

4 Calls for a legal conclusion.

5 11:42:45 You can answer, if you know.

6 A. I would imagine they are,

7 but I don't know because I haven't seen

8 them, the documents.

9 Q. Do you know who would know?

10 11:42:59 A. Jeff Duncan, Alan Kading.

11 Q. Okay. If you can turn to

12 page '72467, you will see a schedule of

13 compositions. Do you see that?

14 A. I do.

15 11:43:30 Q. And there is a column that

16 lists the percentage of total copyright

17 of entire composition to be assigned?

18 A. I see that.

19 Q. And you can see there is a

20 11:43:45 list of percentages. And I will

21 represent to you that all of them on

22 the schedule are less than 100 percent.

23 A. That's correct.

24 Q. So does that mean that there

25 11:43:57 are other third parties that own a
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2 percentage of the copyright for these

3 compositions?

4 MR. STELLINGS: Object to

5 11:44:03 the form of the question.

6 You can answer.

7 A. Yes, it does.

8 Q. So for -- let's just take an

9 example. The first one, A Woman Has

10 11:44:17 Her Way, the percentage owned or

11 assigned to Stage Three UK is 11.25%.

12 Do you see that?

13 A. I do.

14 Q. Do you know how many other

15 11:44:28 co-owners there are for that song?

16 A. No. I would have to look in

17 our system to see.

18 Q. And what system would you

19 look at?

20 11:44:36 A. Music Maestro Counterpoint.

21 It is the system I referred to

22 previously.

23 Q. It is called Music Maestro

24 Counterpoint?

25 11:44:46 A. Yes.
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2 Q. And that system would have a

3 database -- would include a database

4 that has all the co-owners for

5 11:44:55 compositions owned by Stage Three?

6 A. Where information is

7 available on co-owners, it is in there.

8 Otherwise, it will be down as unknown.

9 Q. So sometimes you don't have

10 11:45:06 information about the other co-owners?

11 A. Correct.

12 Q. Do you have any idea how

13 many different co-owners there are for

14 this song?

15 11:45:22 A. This particular song, no. I

16 would have to check our system.

17 Q. Are you familiar with the

18 writer, Gerry Rafferty?

19 A. Yes, I am.

20 11:45:45 Q. And is he a UK or US writer?

21 A. He is a UK writer.

22 Q. Do you know if the Gerry

23 Rafferty songs are subject to internal

24 Sub-publishing Agreements we discussed

25 11:45:59 earlier?
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2 MR. STELLINGS: Objection.

3 You can answer, if you know.

4 A. Again, I haven't seen

5 11:46:02 documentation of it, but I would think

6 that they are, yes.

7 Q. And would Jeff Duncan know

8 that?

9 A. Yes, he would.

10 11:46:12 Q. David Essex, is he a US or

11 UK writer?

12 A. He is a UK writer.

13 Q. Do you know if David Essex's

14 songs are subject to any of the

15 11:46:25 internal Sub-publishing Agreements?

16 MR. STELLINGS: Same

17 objection.

18 You can answer.

19 A. Same answer. I haven't seen

20 11:46:30 documentation, but I would take it that

21 they are.

22 Q. The Subways, are they a US

23 or UK writer?

24 A. They are a UK writer.

25 11:46:38 Q. I take it you don't know
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2 provide this to our sub-publishers in

3 the other territories when they come to

4 us trying to clear a song for sync

5 11:54:17 license use. Because often, they come

6 to us and they give us minimal

7 information. So this is, again, to

8 speed up the process, help them to help

9 us. If they can answer as many of

10 11:54:29 these questions as possible, then the

11 whole process goes more quickly rather

12 than toeing and frowing with the whole

13 process to get this information.

14 Q. Is Connie Ashton your

15 11:54:39 counterpart in the US?

16 A. She is.

17 Q. Is there any other written

18 guidelines on sync licensing other than

19 those contained in this document?

20 11:54:46 A. No.

21 Q. Are there any unwritten

22 guidelines on sync licensing?

23 A. No.

24 Can I just amend that

25 11:55:06 answer?
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2 Q. Sure.

3 A. Other than the Aerosmith

4 document that I referred to earlier on

5 11:55:10 this morning.

6 Q. Okay. You mentioned earlier

7 that a number of songs administered by

8 Stage Three are co-owned by other third

9 parties; is that right?

10 11:55:25 A. That's correct.

11 Q. Do you ever consult with

12 those other co-owners on licensing

13 matters?

14 A. Only insofar as to ascertain

15 11:55:33 that they do own the other share. For

16 instance, if someone comes to me to

17 approve the song that we don't control

18 100 percent, I want to help them find

19 the correct other publisher to go to.

20 11:55:52 So if I have the information

21 or don't have the information, I might

22 ring up and say, do you have the writer

23 X and do you control his share. Can I

24 -- I am going to send this person to

25 11:56:02 you because they are trying to clear
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2 this song.

3 Q. And you testified that

4 sometimes you don't have that

5 11:56:06 information on the other co-owners?

6 A. Um-hum. Sometimes we don't.

7 Q. What would you do in that

8 case?

9 A. In that case, I would ask

10 11:56:14 Alan Kading to see if he could find

11 out, from the MCPS, who should have

12 full registrations of all songs, if he

13 can find out who the co-owners are.

14 Q. MCPS is what?

15 11:56:29 A. It is the MCPS PRS. In the

16 United Kingdom, it is a collecting

17 society for performance royalties.

18 Plus, it does various licensing on

19 behalf of all the publishers in the UK,

20 11:56:49 which is standard industry blankets

21 that we have no control over.

22 Q. Are you ever required to

23 consult with the other co-owners of a

24 song before licensing -- doing any sync

25 11:57:03 licensing?
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2 MR. STELLINGS: Objection to

3 the extent it calls for a legal

4 conclusion.

5 11:57:05 You can answer, if you know.

6 A. I don't really understand

7 the question how it is different from

8 the previous question.

9 Q. Does Stage Three UK have any

10 11:57:17 other agreements --

11 A. No.

12 Q. -- with the other co-owners

13 with regard to licensing?

14 A. No.

15 11:57:22 Q. You mentioned that Stage

16 Three UK has a database to keep track

17 of licensing information; is that

18 right?

19 A. We have the Music Maestro,

20 11:57:44 which I was talking about earlier.

21 That's not to keep track of licensing.

22 That Music Maestro is the admin side of

23 the company's system for registering

24 songs and seeing -- putting in all the

25 11:57:58 song information. So that when
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1 A. ELLERSON

2 Q. And in your view, did YouTube

3 benefit if content owners made use of the

4 Claim Your Content tool?

5 11:43:01 MR. WILLEN: Objection to the

6 form.

7 A. I don't really know what that

8 means, does YouTube benefit from people

9 using various tools.

10 11:43:09 I know what my job was, which

11 was to license content for the service.

12 Q. Did YouTube financially benefit,

13 if content partners you were negotiating

14 with agreed to make use of the Claim Your

15 11:43:39 Content tool?

16 MR. WILLEN: Objection to the

17 form.

18 A. I have no -- I don't know how I

19 could answer that question.

20 11:43:44 What I know is that my job was

21 to license content, and I was very focused

22 on trying to do that.

23 Q. Do you recall offering content

24 owners or potential content owners better

25 11:44:03 financial terms, if they made use of the
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2 Claim Your Content tool?

3 A. My best recollection is that we

4 tried to make -- so the primary -- what do

5 11:44:18 you mean by "financial terms"? Let me ask

6 that question first.

7 Q. Let's step back a bit.

8 What kinds of deals were you

9 negotiating with content owners at this

10 11:44:58 time when you were working for YouTube?

11 MR. WILLEN: Objection to the

12 form.

13 A. So for the, pretty much the

14 entirety of my time working for YouTube,

15 11:45:11 my primary job responsibility was to

16 secure licenses to video content so that

17 YouTube could make that content available.

18 Q. And then in trying to secure

19 licenses to video content from content

20 11:46:14 owners, what sorts of financial terms was

21 YouTube offering to the content owners?

22 MR. WILLEN: Objection to the

23 form.

24 A. I don't know what YouTube was

25 11:46:29 offering.
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2 I can tell you, in deals that I

3 worked on to secure licenses to video

4 content, as a general matter, the quid pro

5 11:46:42 quo in those proposed deals was some

6 quantity of content in exchange for a

7 share of advertising revenue from

8 advertisements that would be run against

9 that content, when it was displayed on the

10 11:46:57 YouTube service.

11 Q. And when you say, "a share of

12 advertising revenue," does that mean that

13 the content owner would get some part of

14 the advertising revenue, and YouTube would

15 11:47:08 get the other part?

16 A. So advertising revenue sharing

17 means pretty much exactly what you just

18 said. So someone sells ads, and it brings

19 in $10, and that $10 is associated with

20 11:47:22 one owner's content. And the owner takes

21 a piece of that $10, or YouTube would take

22 a piece of that $10.

23 Q. Do you recall offering content

24 owners higher revenue shares, if they

25 11:49:12 agreed to make use of the Claim Your
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2 Content tool?

3 A. In deals that I worked on, am I

4 aware of us ever offering the type of

5 11:49:25 revenue shares, in the event that a

6 potential partner agreed to use the Claim

7 Your Content tools?

8 I don't know whether I did or

9 did not. I might have. I don't recall

10 11:49:40 doing it, but that's possible.

11 Q. Do you recall if anyone on your

12 team, anyone who reported to you, ever

13 offered content, potential content

14 partners higher revenue shares, if they

15 11:50:03 agreed to make use of the Claim Your

16 Content tool?

17 A. I don't recall.

18 MR. GITTERMAN: Let's mark this

19 as Exhibit 2, please.

20 11:50:33 (Ellerson Exhibit 2, document

21 bearing Bates numbers

22 GOO001-01030250 through 1030256,

23 marked for identification, as of

24 this date.)

25 11:51:16 MR. GITTERMAN: Exhibit 2, I'm
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2 interested in doing.

3 Q. Mr. Ellerson, can you explain to

4 us why you wanted as much content as

5 12:45:06 possible from content owners?

6 A. That was my job.

7 Q. Why was that your job?

8 MR. WILLEN: Objection to form.

9 A. I was hired by Google and

10 12:45:19 YouTube to license as much content as

11 possible.

12 Q. And why did Google and YouTube

13 want as much content as possible licensed?

14 MR. WILLEN: Objection. Calls

15 12:45:32 for speculation.

16 A. I don't know what you mean by

17 Google and YouTube, why did these

18 entities.

19 I can tell you why I wanted to

20 12:45:43 license content.

21 Q. Okay.

22 A. I wanted to license as much

23 content as possible, because that's what I

24 was hired to do.

25 12:45:50 Q. And do you know what -- in your
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2 view, what was the benefit to YouTube in

3 licensing as much content as possible?

4 A. So there's a number of things

5 12:46:10 that would benefit YouTube in having lots

6 of content available from the site. Users

7 would come to the site. They would use

8 the site. If there was advertising on the

9 site, that could be sold, and so the

10 12:46:22 company could make money from that.

11 MR. FRANKS: Is this a good time

12 for a break? I don't want to

13 interrupt your flow, if you are still

14 on this document or not.

15 12:47:05 MR. GITTERMAN: Give me one

16 second. Let's see, because I see

17 there's lunch down there also.

18 MR. FRANKS: Okay.

19 MR. WILLEN: We don't have to

20 12:47:16 take a long lunch break.

21 MR. GITTERMAN: I prefer to take

22 a short one. So why don't we do that

23 now.

24 MR. FRANKS: Okay, great.

25 12:47:24 MR. GITTERMAN: The shorter the
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2 better.

3 THE VIDEOGRAPHER: The time is

4 12:47 p.m., and we are off the record.

5 (Luncheon recess taken at

6 12:47 p.m.)

7

8

9
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11
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2 to the extent that your answer would

3 disclose any communications you had

4 with Google's counsel about that

5 01:35:31 issue.

6 A. In which case I won't answer

7 that question.

8 Q. Is it the case that -- is it the

9 case that you were told by legal

10 01:35:57 counsel --

11 MR. GITTERMAN: Let me strike

12 that.

13 Q. Did you have any conversations

14 with Google or YouTube's counsel about

15 01:36:26 identifying clips for CBS?

16 MR. WILLEN: Objection to the

17 form.

18 MR. FRANKS: Let me think about

19 that.

20 01:36:50 I think I'll let you answer that

21 just yes or no.

22 A. And could you repeat it, please.

23 Q. Sure. Did you have any

24 conversations with Google or YouTube's

25 01:36:59 counsel about identifying clips for CBS?
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2 A. With counsel.

3 MR. FRANKS: You mean here CBS

4 specifically, as opposed to

5 01:37:15 identifying longer clips in general?

6 Are you asking specifically with

7 regard to CBS?

8 MR. GITTERMAN: Right now I'm

9 asking specifically about CBS.

10 01:37:25 MR. FRANKS: Okay.

11 A. So specifically with respect to

12 CBS, I don't recall.

13 Q. Were you instructed by legal

14 counsel not to identify clips on YouTube

15 01:38:03 yourself?

16 MR. FRANKS: I'm going to object

17 and instruct the witness not to answer

18 that question on the grounds of

19 attorney-client privilege.

20 01:38:31 MR. GITTERMAN: You know, it's

21 our position that we are entitled to

22 know the general subject matter of

23 conversations he had and with whom and

24 when.

25 01:38:40 MR. FRANKS: But your question
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2 asked him was he instructed not to do

3 something. That's asking for the

4 content of the advice, and that's why

5 01:38:48 I objected.

6 Q. Did you ever talk with YouTube

7 or Google legal counsel about identifying

8 clips -- let me say that again.

9 Did you ever communicate with

10 01:38:58 Google or YouTube legal counsel about

11 identifying clips, whether CBS's or anyone

12 else's, on YouTube?

13 MR. WILLEN: Objection to the

14 form.

15 01:39:07 MR. FRANKS: You can answer that

16 yes or no.

17 MR. WILLEN: If you understand

18 what he's asking you.

19 A. Yeah. Could you repeat it for

20 01:39:12 me.

21 Q. Did you have any communications

22 with Google or YouTube's counsel about

23 identifying content owners's clips on

24 YouTube?

25 01:39:35 MR. FRANKS: You can answer that
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2 yes or no.

3 A. Yes.

4 Q. And when did you have those

5 01:39:44 conversations?

6 A. I have no idea.

7 Q. Do you know how many

8 conversations you had?

9 A. I have no idea.

10 01:39:53 Q. Do you know if you had such a

11 conversation around the time you sent this

12 e-mail?

13 A. I don't recall sending the

14 e-mail, so I can't answer that.

15 01:40:04 Q. Do you know if you had any

16 conversations around December 2006?

17 A. I think you asked me, do I

18 remember the time of those conversations,

19 and I said I had no idea when they were.

20 01:40:19 Q. Do you remember who you spoke

21 with?

22 A. I can tell you who YouTube's and

23 Google's lawyers were, but I can't tell

24 you which I might have spoken to about

25 01:40:34 this.
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2 Q. Can you tell me all of the

3 people you might have spoken to about

4 this?

5 01:40:42 A. I can tell you those lawyers

6 names I recall at Google and YouTube.

7 Q. Okay.

8 A. David Estrada, Zahava Levine,

9 Glenn Brown, Arron Hawthorne Thwaite.

10 01:41:31 Those are the only names I can recall.

11 Q. Mr. Ellerson, did you have

12 conversations with YouTube or Google

13 counsel about --

14 MR. GITTERMAN: Let me rephrase

15 01:42:07 that.

16 Q. Did you have -- did you have any

17 communications with Google or YouTube

18 counsel about whether identifying clips on

19 YouTube would risk the loss of YouTube's

20 01:42:19 DMCA safe harbor protections?

21 MR. FRANKS: You can answer that

22 yes or no.

23 A. That, specifically, as you

24 phrased it, I don't recall.

25 01:42:38 Q. So if you --
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2 that sort of thing. The specifications

3 for the video files.

4 Q. And in the context of this

5 02:31:57 e-mail here, do you understand spec to

6 refer to information about how the video

7 fingerprinting program was going to work?

8 A. I really don't know what it

9 means. I mean my guess is that maybe it

10 02:32:13 was referring to some details about how

11 the beta test would work, but I'm just

12 guessing. I don't know.

13 Q. Do you see under that, the

14 following language: "We will not generate

15 02:32:30 rev fingerprint upon claiming of partner

16 of UGC video through DESC search. The

17 reason we will no longer allow this

18 feature is because we are going to open up

19 CYC to nonpartners who we do not think we

20 02:32:46 can trust to review the content carefully

21 enough."

22 Do you see that language?

23 A. I do.

24 Q. And then in the e-mail above it,

25 02:32:58 in the "from" line, is that your e-mail
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2 address?

3 A. Yes, it is.

4 Q. And in the "to" line, is that

5 02:33:08 Philippe Inghelbrecht's e-mail address?

6 A. Yes, it is.

7 Q. Do you have any reason to think

8 you did not send this e-mail back to

9 Philippe Inghelbrecht?

10 02:33:14 A. No reason to think I did not

11 send this.

12 Q. And when you responded to

13 Philippe, "I understand the logic but

14 appreciate the issues," what did you mean?

15 02:33:28 A. I honestly have no idea what I

16 meant by that.

17 Q. Was it your understanding that

18 at the time of this e-mail, YouTube was

19 considering opening up Claim Your Content

20 02:33:41 to nonpartners?

21 A. Not a question of consideration.

22 The beta test of the CYC tools was

23 absolutely going to be made available to

24 both partners who were licensing content

25 02:33:57 to YouTube, might license to YouTube and
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2 those who were not and had expressed no

3 interest in licensing content to YouTube.

4 Q. And so before this particular

5 02:34:12 tool was going to be made available, is it

6 the case, then, that CYC was not available

7 to nonpartners?

8 A. So again, CYC referred to a

9 suite of tools that ultimately included

10 02:34:29 this video identification system. It was

11 always the policy that the suite of tools

12 would be made available to anyone who

13 requested them. There was certainly

14 internal debate about whether or not that

15 02:34:42 should be the case, but it was always the

16 policy that this suite of tools should be

17 made available to anyone who wanted to use

18 them, whether they were licensing content

19 to YouTube or not.

20 02:34:55 Q. Putting aside whether content

21 was licensed or not, was -- at the time of

22 this e-mail, was CYC being made available

23 to content owners who did not want to be

24 partners with YouTube?

25 02:35:39 MR. WILLEN: Objection, vague,
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2 ambiguous.

3 A. In May of 2007, I do not know

4 who was or wasn't using CYC tools.

5 02:36:01 Q. Do you have any reason to think

6 that this statement in Philippe

7 Inghelbrecht's e-mail that, "We are going

8 to open up CYC to nonpartners" is

9 inaccurate?

10 02:36:18 A. I don't know exactly what he

11 means by that, so I can't speak to its

12 accuracy.

13 Q. When you were working at

14 YouTube, did you ever use the term

15 02:36:46 "content partners"?

16 A. During the course of my tenure,

17 did I use the term "content partners," I'm

18 sure with some frequency.

19 Q. And what did you generally use

20 02:36:57 that term to mean?

21 MR. WILLEN: Are you asking him,

22 Alex Ellerson personally, or

23 generally?

24 Q. I'm asking you, when you were at

25 02:37:07 YouTube, what you were using the term to
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2 mean.

3 A. So I was part of the content

4 partnerships group. Our job was to

5 02:37:19 license content of various types for

6 Google and YouTube. That included

7 licensing content from maps and content

8 from books and content from videos. So we

9 referred to the content partner community

10 02:37:38 as a shorthand for anyone who owned

11 copyrighted materials or anyone who owned

12 media of any kind that we might want to

13 license. We would refer to as a content

14 partner.

15 02:37:50 Q. Even if they did not want to

16 license content from you?

17 A. Yeah. We used it pretty

18 broadly. Again, the name of the group was

19 content partnerships.

20 02:37:58 Q. How could -- could we

21 actually -- could you turn back -- I don't

22 know if you still have it in front of you.

23 Exhibit 1, is it still there?

24 A. Yeah.

25 02:40:29 Q. Can you turn to page 89506.
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2 Do you see at the top in the

3 heading it says, "Claim Your Content,

4 CYC"?

5 02:40:50 A. Yes.

6 Q. Can you read the sentence below

7 that?

8 A. "Claim Your Content allows you

9 to embrace user uploaded videos instead of

10 02:40:57 take down."

11 Q. Do you have any reason to

12 disagree with that description of Claim

13 Your Content?

14 MR. WILLEN: Objection to form.

15 02:41:09 A. It's one way to describe CYC

16 tools.

17 Q. Sitting here -- sitting here

18 today, can you think of any reason why

19 YouTube would have wanted content owners

20 02:41:44 to use Claim Your Content?

21 MR. WILLEN: Objection to the

22 form. Calls for speculation.

23 A. Why YouTube would have wanted

24 content owners to use CYC tools?

25 02:42:00 Q. Uh-hum.
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2 A. I don't know that YouTube wanted

3 them to use them or not use them.

4 Q. Mr. Ellerson, when you were at

5 02:43:30 YouTube, what did you use the term

6 "premium content" to mean?

7 A. I used --

8 MR. WILLEN: Objection to the

9 form.

10 02:43:47 THE WITNESS: I'm sorry.

11 MR. WILLEN: Objection to the

12 form.

13 A. When I was at YouTube, I used

14 the term "premium content" to mean any

15 02:43:53 content, video content, that I might want

16 to try to license so that we can make it

17 available for the YouTube service.

18 Q. And what type of content was it

19 that you wanted to license?

20 02:44:06 A. Video content.

21 Q. So when you were at YouTube, is

22 it the case that "premium content"

23 referred to any video content?

24 MR. WILLEN: Objection.

25 02:44:23 Mischaracterizes his testimony.
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2 MR. GITTERMAN: I'm just trying

3 to understand.

4 A. Any video content that I was

5 02:44:33 potentially interested in licensing to

6 make it part of the video platform.

7 Q. When you were working at

8 YouTube, you were interested in licensing

9 any content at all?

10 02:44:43 MR. WILLEN: Objection to the

11 form.

12 A. Video content.

13 Q. Uh-hum.

14 A. I was interested in licensing

15 02:44:50 video content. Lots, lots of video

16 content.

17 MR. FRANKS: Don't tell me those

18 are more cookies.

19 THE WITNESS: It's a whole plate

20 02:45:39 of them.

21 MR. GITTERMAN: Sorry. I just

22 have to find a document. Just hold on

23 one sec.

24 (Ellerson Exhibit 8, document

25 02:48:36 bearing Bates number GOO



805 Third Avenue, New York, New York 10022 (212)705-8585
DAVID FELDMAN WORLDWIDE, INC.

178

1 A. ELLERSON

2 001-00721100, marked for

3 identification, as of this date.)

4 I'd like to put Exhibit 8 into

5 02:47:08 the record.

6 (Witness reviews document.)

7 A. Okay.

8 MR. GITTERMAN: Putting Exhibit

9 8 into the record with the document

10 02:48:35 number GOO 001-00721100.

11 Q. Is this an e-mail from you to

12 Patrick Walker?

13 A. It says that it's from me to

14 Patrick Walker.

15 02:48:57 Q. Do you remember sending it?

16 A. I do not remember sending this

17 specific e-mail, but I do remember the

18 circumstances around the discussion that

19 the e-mail describes.

20 02:49:09 Q. And what were those

21 circumstances?

22 A. So Patrick, I believe, reported

23 to David as well. But even if he didn't,

24 he was doing video deals for YouTube

25 02:49:25 outside the U.S.
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2 And every quarter at Google all

3 employees have to set goals for the

4 quarter. Google likes those goals to be

5 02:49:39 numeric, so, as a deal team, they wanted

6 our numeric deals to be a number of closed

7 for the quarter. So I had a goal for

8 number of deals closed. My compensation

9 was, to some degree, tied to meeting those

10 02:49:54 goals.

11 Patrick also had similar numeric

12 deal goals. In Patrick's deal goals, in

13 his OKRs, I can't recall the specific time

14 that it was July, but I recall Patrick --

15 02:50:21 David, my boss, thinking Patrick was doing

16 a much better job than me and my team,

17 because he was closing more deals.

18 And when I spoke to Patrick

19 about that, through that conversation it

20 02:50:35 appeared that what he was calling a deal

21 is not something that we in the U.S. would

22 call a deal. So what he was closing were

23 these things called branded partners. In

24 the number 1 there, which was, frankly, he

25 02:50:50 was just talking to someone who owns
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2 content, telling them to use the upload

3 tool, and frankly I didn't consider that a

4 deal. I didn't want to look bad in front

5 02:51:01 of my boss for not closing as many deals,

6 because we described a deal in a different

7 way than Patrick did. So because my

8 compensation was tied to this issue, you

9 can imagine that it was of some moment to

10 02:51:13 me.

11 Q. And what was the difference

12 between the kinds of deals Patrick was

13 closing and the kinds you were closing?

14 MR. WILLEN: Objection.

15 02:51:24 Mischaracterizes the testimony.

16 A. I think what I said was in

17 talking to Patrick, he was doing something

18 that he called a deal that in the U.S. I

19 did not consider a deal.

20 02:51:35 Q. And what did you consider a

21 deal?

22 A. I considered a deal getting

23 someone to sign an agreement or come to

24 commercial terms with us.

25 02:51:46 Q. And how did that differ from
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2 it.

3 Q. Sitting here today, if you were

4 going to do such an analysis, how would

5 03:50:07 you go about doing it?

6 MR. WILLEN: Objection. Calls

7 for speculation.

8 MR. GITTERMAN: No, it doesn't.

9 Q. If you were doing it now, how

10 03:50:15 would you do it?

11 MR. WILLEN: You are asking him

12 as an employee of Howcast, how would

13 he going analyzing query stream data

14 on YouTube? Is that what you are

15 03:50:23 asking him?

16 MR. GITTERMAN: No, that's not

17 what I asked.

18 If you are going to force me to

19 ask it again --

20 03:50:32 MR. WILLEN: Okay.

21 MR. GITTERMAN: -- I will and

22 waste more time.

23 Q. Mr. Ellerson, if you were going

24 to conduct a query stream data analysis

25 03:50:48 like the one you did here, how would you
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2 go about doing it?

3 A. If I were a YouTube employee

4 today, and I wanted to perform an analysis

5 03:51:01 like this one --

6 Q. Uh-hum.

7 A. -- how would I gather the query

8 stream data to perform that analysis?

9 Q. Yeah.

10 03:51:08 A. I would ask an engineer who I

11 thought had access to query stream data if

12 he or she could provide some of that data

13 to me.

14 Q. And can you describe for us what

15 03:51:19 query stream data is, or are?

16 A. So my general understanding of

17 query stream data is that it is -- well,

18 for this analysis, this would be aggregate

19 query stream data. But raw query stream

20 03:51:42 data is just a stream of the keywords that

21 users are entering into a search engine to

22 look for something.

23 Q. Is query stream data data that

24 users enter into the YouTube search

25 03:52:02 function to look for videos on YouTube?
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2 A. So search operates by a user

3 entering one or more keywords that they

4 are hoping will describe what it is that

5 03:52:15 they are looking for.

6 Q. And the query stream data that

7 you analyzed for this memo were searches

8 that users inputted into the YouTube

9 search box to look for YouTube videos?

10 03:52:30 A. My best recollection is that, is

11 that this data reflects queries that were

12 aggregate queries that were entered into

13 the Youtube search engine, yes.

14 Q. And how did you decide -- how

15 03:52:50 did you categorize --

16 MR. GITTERMAN: Let me rephrase

17 that.

18 Q. How did -- how were the queries

19 aggregated in this analysis?

20 03:53:06 MR. WILLEN: Objection to the

21 form.

22 A. This analysis -- so just to be

23 clear, I looked at top hundred queries, so

24 that's already an aggregation of query

25 03:53:24 stream data. And then I further
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2 aggregated it into these broad buckets,

3 music, nonmusic, premium, adult, other.

4 Q. And how did you aggregate it

5 03:53:38 into those buckets?

6 A. My best recollection is that I

7 was making a best guess. So that if I saw

8 the name -- if I saw a query of Bruce

9 Springstein, I would use my understanding

10 03:53:53 of the music world to know that that was a

11 musical artist, and I would put it in the

12 music bucket.

13 Q. How did you aggregate queries

14 into the premium bucket?

15 03:54:12 A. So in a similar fashion to what

16 I just described, I provided examples in

17 this query stream report. If I saw the

18 query "family guy," I would know -- you

19 know, users might mean lot of things by

20 03:54:28 the term "family guy." They might mean

21 they are looking for information about,

22 you know, good dads, because they are

23 having a kid or something.

24 But I made my best guess that it

25 03:54:38 probably was referring to Fox's television
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2 index. I'm not an engineer, so some of

3 this is just sort of my passing

4 understanding. It might be very wrong.

5 04:15:38 But I believe that the main search engine

6 finds text, could be written newspaper

7 articles, could be metadata that a website

8 owner has somehow made available on its

9 web page, and shoves all of that text into

10 04:15:58 the search engine -- search index.

11 And then when a user runs a

12 query, that query is run against the

13 index; and the engine surfaces what its

14 algorithm believes is the most relevant

15 04:16:15 content or web pages that correspond to

16 that specific user query.

17 Q. And could users search for

18 YouTube video content through Google web

19 search --

20 04:16:29 MR. WILLEN: Objection.

21 Q. -- on YouTube?

22 MR. WILLEN: Objection. Calls

23 for speculation.

24 Q. If you know.

25 04:16:34 A. I don't know the answer to that.
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2 Q. If you could turn back to your

3 analysis at page 65465.

4 Under the heading of "The Top

5 04:16:59 100 Playback Queries," you write,

6 "

7 Does that mean -- was your

8 conclusion, as part of this analysis,

9 that --

10 04:17:18 MR. GITTERMAN: Actually, strike

11 that.

12 Q. Can you explain for us what,

13 what that means in the context of this

14 analysis?

15 04:17:33 A. I believe that means that of the

16 top 100 user queries, so a user did a

17 query, got a search result page and then

18 watched a video as a result of running

19 that query and finding the search result

20 04:17:48 page, that

21 .

22 It doesn't mean that the video

23 that the user watched was music. It means

24 that the keywords that they typed in, it

25 04:18:01 was my guess that that was a music-related
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2 keyword.

3 Q. And how were you able to

4 determine that it was a music-related

5 04:18:14 keyword?

6 MR. WILLEN: Objection. I think

7 we have asked this already.

8 A. Yeah. My recollection is we

9 were talking about this before, and I was

10 04:18:23 describing that I was drawing on my

11 personal knowledge that a keyword like,

12 for example, Bruce Springstein, that -- I

13 mean maybe a user had a family member

14 named Bruce Springstein that they were

15 04:18:38 trying to find something about, but I used

16 my judgment to determine that that meant

17 that the user's interest was in videos

18 related to the Bruce Springstein.

19 And frankly, I was also making a

20 04:18:50 leap of faith that -- that that meant that

21 they were looking for Bruce Springstein

22 performing music, but I don't know that to

23 a certainty. This is a very

24 nonscientific -- they could have been

25 04:19:02 looking for Bruce Springstein news
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2 interviews. They could have been looking

3 for Bruce Springstein blooper reels. I

4 wouldn't know. So again, I was merely

5 04:19:13 making a back-of-the-envelope guess.

6 Q. Now, you relied on this data

7 analysis to conclude that there was an

8 enormous demand for premium content on the

9 YouTube website; isn't that right?

10 04:19:29 A. I think what I wrote was

11 something along those lines, yes, that

12 there was -- how was the memo phrased?

13 Yeah. Our opinion is that the query

14 stream analysis is that there's interest,

15 04:20:00 and the challenge is we haven't licensed

16 it, and --

17 Q. And do you --

18 MR. WILLEN: Let him finish his

19 answer.

20 04:20:08 A. -- the reason for that is, the

21 reason I would come to that conclusion is

22 looking at these, to me, what's more

23 interesting here is the search query data

24 which indicates that someone did a, ran a

25 04:20:20 search looking for something and
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2 presumably did not find it, because there

3 was no subsequent video playback.

4 And it indicates that our users

5 04:20:32 in large numbers were looking for

6 pornography and did not find it. It also

7 indicates that they were looking for

8 nonmusic premium content, a very large,

9 what I consider a large percentage, nearly

10 04:20:45 , and did not find it.

11 And from that I concluded that

12 we had not -- because they could not find

13 it, because we had not yet licensed it or,

14 if we had licensed it, we were not doing a

15 04:21:01 good job of surfacing it so that it could

16 be found.

17 Q. And isn't it the case that you

18 were also confident enough in this

19 analysis you did to recommend to your

20 04:21:15 boss, David Eun, that there is an enormous

21 demand for premium content?

22 MR. WILLEN: Objection.

23 Mischaracterizes the document.

24 A. I think one of the things that

25 04:21:29 we were just talking about, as I said, I
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2 believed that this query stream data

3 indicated that there was strong user

4 demand for premium content. And that

5 04:21:40 demand was not being filled, because we'd

6 either not licensed it or, to the extent

7 we had licensed it, were not making it

8 easily discoverable by our users.

9 Q. Turning back to page 654 --

10 04:22:00 turning back to page 65465, your query

11 stream data analysis.

12 Do you know if YouTube had

13 licensed any content from the Fox

14 television network at the time you did

15 04:22:33 this analysis?

16 A. At the time that this memo is

17 dated, which is, I think -- what was it,

18 June? In June of '07, was I aware of any

19 license between YouTube and Fox?

20 04:22:51 I don't recall one, but that

21 doesn't mean that there wasn't one.

22 Q. Do you know of anyone working at

23 YouTube who would have negotiated with Fox

24 other than you or someone on your team?

25 04:23:06 A. Sure. Fox is a big company,
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2 does a lot of things. I believe Google

3 had a very large deal with My Space, which

4 is a website owned by Newscorp, Newscorp

5 04:23:17 and Fox essentially being the same thing.

6 So all those -- that deal was

7 done by someone other than my team. I'm

8 sure we had -- I'm guessing, I don't know

9 this, I'm guessing that Google probably

10 04:23:29 had various types of advertising

11 relationships with Fox, and that would not

12 have been my team to instruct that

13 relationship.

14 Q. Isn't it the case that your

15 04:23:44 team, that one of the priorities for your

16 team was negotiating with -- was

17 negotiating licensing deals with the big

18 six, which includes the Fox network?

19 A. Subsequent to the YouTube

20 04:23:58 acquisition, we identified what we were

21 referring to as the big six. One of those

22 big six companies was Fox. So immediately

23 subsequent to the YouTube acquisition,

24 getting a deal done with Fox was

25 04:24:11 definitely a priority.
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2 document number ending in 1167.

3 (Witness reviews document.)

4 MS. KOHLMANN: That's a

5 04:59:17 different document.

6 MR. GITTERMAN: That's not 10.

7 How did that happen?

8 MR. FRANKS: Here you go. This

9 is what 10 is here. What you gave the

10 04:59:25 witness and what you gave me is

11 received -- from Alex Ellerson,

12 received date 5/30/07, at 1649 CST.

13 That's what's been marked as 10, with

14 attachment minimum guarantee

15 04:59:46 recommendation memo.

16 You want to go to a number 11?

17 MS. KOHLMANN: No. Go ahead.

18 MR. GITTERMAN: We will stick

19 with number 10, but I read the wrong

20 05:00:02 Bates number.

21 MR. WILLEN: Can I get my copy

22 back, then.

23 MS. KOHLMANN: Sorry.

24 MR. WILLEN: That's all right.

25 05:00:08 Thanks.
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2 MR. GITTERMAN: So document 10

3 starts with Bates number GOO

4 00102519867 and ends in 02519873.

5 05:00:31 MR. FRANKS: That appears to be

6 what we got.

7 MR. GITTERMAN: Sorry about

8 that.

9 Q. Mr. Ellerson, if you can turn to

10 05:00:47 page 9868, it's the second page. I don't

11 think you need to read the whole thing.

12 A. I'd like to at least know --

13 Q. I just have a couple questions.

14 A. -- what the -- at least skim

15 05:01:05 through it.

16 Q. Okay. Turning to the second

17 page of the document, do you recognize

18 this as an earlier draft of the memo we

19 were just discussing?

20 05:02:04 A. It appears to be an earlier

21 draft of the memo we were just discussing,

22 yes.

23 Q. And by just discussing, I'm

24 referring to Exhibit 9.

25 05:02:18 And if you turn to page 9871,
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2 which is headed "Analysis of Query Stream

3 Data."

4 A. Yes.

5 05:02:29 Q. And is that the same analysis

6 that was attached to the Exhibit 9

7 memorandum?

8 A. So it appears to be identical.

9 Q. If you turn to page 9869, which

10 05:03:06 is the second page of the memo. In the

11 second paragraph from the top, in the

12 second sentence, do you see it says, "This

13 data suggests that our users do want to

14 watch professional content, but we either

15 05:03:31 haven't yet licensed the content that they

16 are looking for, or, for content that we

17 have licensed, we are not doing the best

18 job that we can to service that content

19 for users who are searching for it."

20 05:03:43 A. I see it, yes.

21 Q. Do you have any reason, sitting

22 here now, to disagree with that

23 conclusion?

24 A. I believe that that conclusion

25 05:03:54 is saying that as a result of looking at
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2 this query stream data, that I had

3 concluded that there was unmet demand for

4 nonmusic premium content.

5 05:04:07 Q. Isn't it the case that you

6 concluded that there was unmet demand for

7 professional content?

8 A. That's what this says. And I'm

9 guessing now, because I don't recall

10 05:04:20 specifically, but I'm guessing -- I'm

11 guessing I used the word "professional,"

12 because that was the term that Chad had

13 used in this quote that was taken from USA

14 Today.

15 05:04:40 Q. And is it the case that based on

16 your analysis of the query stream data,

17 that Chad's conclusion was incorrect?

18 MR. WILLEN: Objection to the

19 form.

20 05:05:05 A. Appears Chad is making a number

21 of conclusions in this statement. One is

22 that users want to watch themselves. So

23 there was certainly an abundance of

24 evidence on YouTube that users want to

25 05:05:18 watch themselves.
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2 As we were discussing earlier,

3 there's a number of ways in which users

4 can find videos. They can find them

5 05:05:25 through search, they were Bruce, they can

6 be sent links, there are recommended video

7 links. If you look again, my recollection

8 is at the time that I was at YouTube, if

9 you looked at the most viewed videos, many

10 05:05:38 of those would be things that are loosely,

11 I would describe as users wanting to watch

12 themselves.

13 So I think to the extent that he

14 was concluding, by use of the phrase, they

15 05:06:07 don't want to watch professionally

16 produced content, to the extent that I

17 understood him to be referring to content

18 of the type that I was interested in

19 licensing, I disagreed with that

20 05:06:20 conclusion.

21 Q. Well, what did you understand

22 him to mean, when he said professionally

23 produced content?

24 A. Content that was not of the type

25 05:06:29 that would be described as users wanting
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2 to watch themselves.

3 Q. So is it a fair characterization

4 to say that premium content is also, as

5 05:06:48 you were using the term at the time, not

6 content of the type where users want to

7 watch themselves?

8 MR. WILLEN: Objection to the

9 form.

10 05:07:00 A. I know what I meant when I used

11 the term "premium content." And I meant

12 content that I was interested in licensing

13 to make available from the YouTube

14 platform.

15 05:07:10 Q. Were you interested in licensing

16 content of the type where you --

17 MR. GITTERMAN: Let me rephrase

18 that.

19 Q. Were you interested in licensing

20 05:07:35 content of the type whereby users want to

21 watch themselves?

22 MR. WILLEN: Objection to form

23 and also --

24 MR. FRANKS: Objection, asked

25 05:07:41 and answered.
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PLEASE READ THESE TERMS OF USE CAREFULLY. These Terms of Use ("Public Terms of Use") govern the access 
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that are intended to be and are made available to the general public (collectively, the "Public Portions") las 
opposed to those portions of HFA Online that are intended to be and are made available only to Registered Users 
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hand portion of this page. 

Prospective Songfile Users should be sure to read through these Public Terms of Use carefully before clicking 
"Accept." (If you click on the button marked "Decline," you are indicating that you do not wish to enter into the 
Agreement with HFA, and you will, therefore, be unable to access Songfile and should no longer access any other 
area of HFA Online.) 

PURPOSE OF PUBLIC PORTIONS OF HFA ONLINE. The Public Portions provide General Users with a source of 
information regarding the licensing of music and services available through HFA, as well as the ability to request 
mechanical licenses for the use of music through our Songfile licensing facility. HFA may from time to time offer 
such other services through the Public Portions as HFA may determine in its discretion. If you wish to obtain more 
information about HFA or Songfile, please contact HFA's Publisher Services Department at 
pu.b.!i.sh.eae~ices@Harry~x,com. 

PUBLIC LICENSE; LIMITATIONS. 

Upon your entering into the Agreement described above, and subject to your full compliance with these Public Terms of 
Use, HFA grants to you a non-exclusive, nontransferable, revocable, non-sublicensable, limited license (the "Public 
License") to access and make use of the Public Portions, including the Materials las defined below) to the extent such 
Materials are provided and made accessible by HFA through the Public Portions (the "Public Materials"). The "Materlals," 
as used herein, collectively refers to any text, database associated with HFA Online ("Database"), software provided by 
HFA to facilitate use of any aspect of HFA Online (L'Associated Software"), text, graphic, logo, Image, illustration, design, 
icon, digital download, data compilation, article, document, product. branding, function. layout, service or written or other 
material that is part of HFA Online. You may use the Public Materials solely as provided in these Public Terms of Use, and 
solely to the extent necessary and appropriate for your authorized use of the Public Portions or as expressly authorized 
in wming by HFA, its licensors or suppliers. You acknowledge that you do not acquire any ownership or intellectual 
property rights by using the Public Portions or the Public Materials. HFA may terminate or limit the Public License and 
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terminate or limit your access to HFA Online at any time, including without limitation for any breach of these Public 
Terms of Use, with or without notice. Ips 

Limitations on Use. Subject to the provisions set forth below under "Submissions and Third-Party 
Content " you may not copy, reproduce, republish, sell, upload, download, extract, reverse engineer, 
modify, reformat, reconfigure, extract, post, transmit or distribute the Public Portions (including the 
Public Materials), or any portion thereof, without the express written permission of HFA. You may not 
use data mining, robots or intelligent agents, or similar data gathering and extraction tools on the 
Public Portions. You may not use or redistribute any of the Public Materials on any other website or 
networked computer environment or otherwise for any purpose. You may not frame or utilize framing 
technology to enclose any trademark, logo, or other proprietary information (including images, text, 
page layout, or form) of HFA. You may not use the Public Portions, the Public Materials or other parts 
of the Public Portions for any unlawful purpose. Except as expressly provided herein, you may not 
rejtrict or inhibit any other visitor from using any aspect of the Public Portions or the Public Materials, 
including, without limitation, by means of "hacking" or defacing any portion of same. Any use of the 
Public Portions or the Public Materials for purposes other than those described In and contemplated by 
these Public Terms of Use is strictly prohibited. Access to and use of the Associated Software made 
available through the Public Portions ("Public Associated Software") is conditioned on acceptance of 
and compliance with any additional terms and conditions that may apply, including without limitation 
any license agreements with third parties. 

No Right or License in Musical Compositions. The limited Public License granted to you by these Public Terms 
of Use shall in no way be deemed to grant to you any right or license in or to any musical composition 
available for licensing through the Public Portions. Certain licenses for the use of musical 
compositions represented by HFA may be requested through the Public Portions, In accordance with 
the procedures, terms and conditions disclosed in connection with and governing the applicable 
licensing facility, such as Songfile. No license request received through the Public Portions shall result 
in a valid and enforceable license except according to the terms and conditions prescribed by HFA. Any 
alteration of a license form from that provided by HFA will render it invalid. 

No Authority to Use Non-Public Portions of HFA Online.Only individuals authorized by HFA and authorized 
Individuals acting on behalf of individual music publisher organizations currently affiliated with HFA 
(including any related and administered publishing companies represented by or through such 
organizations) ("Publishers") or acting on behalf of individual licensee organizations for which HFA 
has established and currently maintains an HFA licensing account (including any related and 
administered music companies represented by or through such organizations) ("Licensees") and who 
have been assigned a currently valid username and password for theNon-Public Portions may access 
and use the Non-Public Portions teach, a "Registered User"). As a General User, you are not 
authorized to access the Non-Public Portions of HFA Online (unless you are also a Registered User). 

ACCESS AND AUTHORITY TO USE SONGFILE. 

ACCESS. Only those indivtduals who have clicked on "Accept" to accept these Public Terms of Use and 
who have obtained a currently valid username and password to use Songfile (thus becoming "Songfile 
Users") may access and use the Songfile licensing facility. As a condition precedent to accessing 
Songfile and obtaining licenses through Songfile, you represent and warrant that you and any 
organizations you purport to represent, including such organizations'affiliates, (eollectively`Your 
Represented Organizations") are in good standing with HFA and that Your Represented Organizations' 
privilege(s) of obtaining licenses from HFA through other means or licensing applications has not been 
revoked, terminated, suspended or placed on hold. In the event that any of Your Represented 
Organizations are not in good standing with HFA or Your Represented Organizations' privilege(s) of 
obtaining licenses from HFA through other means or licensing applications has been revoked, 
terminated, suspended or placed on hold, you agree that any licenses obtained through Songfile are 
void ab initio and of no force or effect. Songfile, like other areas of HFA Online, is not intended for, and 
is not to be accessed by, miners. 

Your Songfile Username and Password. You agree to use your Songfile username and password and access 
to Songfile only to conduct business on behalf of yourself or, if applicable, the organization you 
represent. You further agree that you will not transfer, assign or sell your username or password to 
any other person, even within your organization, or permit the use thereof by anyone else under any 
circumstance. HFA will not be liable in the event of the loss of a username or password or the misuse 

by anyone of a username or password. It is your sole responsibility to secure and maintain your 
username and password and to keep current any personal or business information provided to HFA. 
You agree that you will (1) log out and close down access to Songfile at the end of each Songfile 
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session; and (2) immediately notify HFA of your loss, or any unauthorized use of, your username 
and/or password, or any other breach of security. You have the option to change your password as 
often as you wish by creating a new password. It is recommended that you change your password at 
least once every 60 days. 

Deactivation of Songfile Users. HFA has the right to deactivate you as a Songfile User at any time for any 
reason, including without limitation for the reason that there is reason to believe that you have 
violated or will violate these Public Terms of Use. Upon any deactivation of your Songfile privileges by 
HFA, your Public License to use the Songfile licensing facility will automatically terminate and you 
agree that you will cease use of Songfile immediately. 

Authority to Transact Business Through Songfile. By accessing and conducting transactions through Songfile, 
each Songfile User is representing and agreeing that such Songfile User has the full right and 
authority to engage in such transactions, including without limitation any associated credit card 
transactions, and to enter into binding licensing and other agreements, on such Songfile User's own 
behalf and/or on behalf of any organization such Songfile User purports to represent in connection 
with such transactions, and assumes full responsibility for all such transactions and agreements. Each 
Songfile User further represents and agrees that such Songfile User will review all license terms that 
will govern the license(s) requested by such Songfile User through Songfile (sometimes referred to as 
a "sample license"). 

HFA's-right to conduct royalty examinations. By conducting transactions through Songfile, each Songfile User 
agrees that HFA, either itself or through outside royalty examiners retained by HFA, may conduct 
periodic royalty examinations of such Songfile User's books and records as well as the books and 
records of any RepreSented Organization. The right to conduct royalty examinations shall include, 
without limitation, the ability to examine computer hardware, software and digital rights management 
systems in connection with the reproduction and distribution of musical compositions by digital 
transmission. 

ADDITIONAL TERMS AND CONDITIONS RELATING TO PARTICULAR SERVICES AND TRANSACTIONS. 

As will be set forth and as applicable throughout the Public Portions, there may be additional terms, 
conditions and limitations applicable to particular services and transactions conducted through the 
Public Portions. The additional terms, dondltions and limitations are supplemental to and apply in 
addition to these Public Terms of Use. 

CHANGES TO LICENSES. 

From time to time, a license requested to be issued or issued through the Public Portions may be 
updated or amended as a result of changes in the respective licensing interests and/or HFA 
representation. In addition, HFA reserves the right to amend or void a license in the event that HFA 
determines such license to have been improperly issued, issued on the basis of a false, misleading or 
otherwise improper application and/or issued to a party not eligible to obtain licenses through HFA. 

CHANGES TO ORGANIZ~ATION'S RELATED ENTITIES. 

In some cases HFA may be notified of a change in the particular entities or catalogs owned or 
administered by, or related to, a Publisher. HFA reserves the right to make appropriate changes to its 
Databases and ongoing licensing practices to reflect such a change in relationship. For example and 
without limitation, in the case where a Publisher is acquired or becomes administered by another 
Publisher that acts as a "top level" Publisher (i.e., controlling organization) according to HFA's 
records, certain licensing authorizations of the newly acquired or administered Publisher may be 
adjusted to reflect the licensing authorizations of the "top level" Publisher./p> 
ELECTRONIC COMMUNICATION AND TRANSACTION OF BUSINESS. 

By visiting the Public Portions, utilizing features made available through the Public Portions, or 
emailing HFA, you consent to receive communications from HFA electronically and to have HFA 
communicate with you by email or by posting notices on the Public Portions (subject to HFA's Privacy 
Policy). You agree that all agreements, licenses, notices, disclosures and other documents and 
communications that HFA provides to you electronically satisfy any legal requirement that such 
documents or communications be in writing, and that such documents and communications are of the 
same legal effect as though they had been provided in non-electronic (hard copy) form. You further 
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agree that, to the extent contemplated and permitted by the Public Portions, you and/or other users 
of the Public Portions with which you are transacting business may review, accept and enter into 
binding agreements, including licenses, by electronic means without the requirement of a signature. 

USE OF APPLETS. 

Use of certain applications and functionalities available through HFA Online may require the transfer 
or download onto your computer of software "applets" (small, cross-platform compatible pieces of 
executing code) in brder to enable communication between your computer and HFA's computers 
and/or to execute such applications or functionalities. By agreeing to these Public Terms of Use, you 
agree to the transfer of such applets onto your computer system for the limited purpose of allowing 
you access and use any such applications and functionalities offered through HFA Online. 

PRIVACY. 

Your privacy is Important to us. Please review our Privacy Policy, at yvW~..HCry~X~c9rll, which also 
governs your use of HFA Online, to understand our online information collection practices. By using 
the Public Portions and, if applicable by clicking on "Accept" below to indicate your acceptance of 
these Public Terms of Use in order to become a Songfile User, you are also acknowledging that you 
have had an opportunity to review, and agree to the terms of, our Privacy Policy. 

INTELLECTUAL PROPERTY; PROPRIETARY RIGHTS. 

General.HFA Online and the Materials included on HFA Online contain and comprise copyrighted and 
proprietary subject matter. Your rights with respect to your use of the Public Portions and the Public 
Materials are governed by all the terms and conditions of these Public Terms of Use and the limited 
Public License granted hereunder, as well as all applicable laws, including but not limited to 
intellectual property laws. 

Copyright. All Materials included on HFA Online (including the compilation, selection, coordination, 
arrangement and enhancement of all Materials) are the property of HFA, its suppliers or its licensors 
and are protected by U.S. and international copyright laws, and you acknowledge that these rights are 
valid and enforceable. All Associated Software is the property of HFA and/or its software suppliers 
and protected by U.S. and international copyright laws. You may not remove or obscure any copyright 
or other proprietary notices contained on HFA Online or in the Materials. 

Trademark. www.Harryfox.com, HarryFox.com, harryfox.com, www.harryfox.com, Songfile and other 
marks indicated throughout HFA Online including the abbreviation "HFA," the splash screen and other 
graphics, logos, page headers, button Icons, scripts, and service names (collectively, the "Marks") are 
trademarks, service marks and/or trade dress of HFA or third parties. You are not permitted to use 
any Marks without the prior written consent of HFA or such third party that may own such Marks. 

Patent.HFA Online and/or portions thereof may be protected under patent law and may be the subject 
of issued patents and/or patent pending applications. 

DIGITAL MILLENNIUM COPYRIGHT ACT - NOTIFICATION OF ALLEGED COPYRIGHT INFRINGEMENT. 

HFA has registered as an agent with the United States Copyright Office in accordance with the terms 
of the Digital Millennium Copyright Act (the "DMCA") and avails itself of the protections under the 
DMCA. HFA reserves the right to remove any content from HFA Online, including without limitation any 
content alleged to infringe any third-party copyright. If you believe in good faith that any of the 
Materials hosted by HFA on HFA Online infringes your copyright, you (or your agent) may send us a 
notice requesting that the allegedly infringing Material be removed, or access to it be blocked. The 
notice must include the following information: (1) a physical or electronic signature of a person 
authorized to act on behalf of the owner of an exclusive right that is allegedly infringed; (2) 
identification of the copyrighted work claimed to have been Infringed (or if multiple copyrighted works 
located on HFA Online are covered by a single notification, a representative list of such works); (3) 
identification of the Material that is claimed to be infringing or the subject of infringing activity, and 
information reasonably sufficient to allow HFA to locate the Material on HFA Online; (4) the name, 
address, telephone number and email address (if available) of the complaining party; (5) a statement 
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that the complaining party has a good faith belief that use of the.Material in the manner complained of 
is not authorized by the copyright owner, its agent or the law; and (6) a statement that the 
information in the notification is accurate and, under penalty of perjury, that the complaining party is 
authorized to act on behalf of the owner of an exclusive right that is allegedly infringed. If you believe 
in good faith that a notice of copyright infringement has been wrongly filed by HFA against you, the 
DMCA permits you to send HFA a counter-notice. Notices and counter-notices must meet the then- 
current statutory requirements imposed by the DMCA; see http://www.loe.gov/copyright/ for details. 
Notices and counter-notices with respect to HFA Online should be directed by email to 
~Cn@~Y~a~~x.cctm, or by regular mail to Michael Simon, General Counsel, The Harry Fox Agency, 
Inc., 601 West 26th Street, 5th Floor, New York, NY 10001, Attn: DMCA Notice, or by telephone at 
212-370-5330. We suggest that you consult your legal advisor before serving a notice or counter- 
notice. Also, be aware that there can be penalties for false claims under the DMCA. 

PURCHASING SERVICES. 

Certain services provided through the Public Portions may require payment by credit card (including 
without limitation licenses obtained through Songfile). If you wish to purchase such services, you will 
be asked by HFA to supply certain information applicable to your purchase, including, without 
limitation, credit card and other Information. You understand that any such information will be treated 
by HFA in the manner described in our Privacy Policy, at ~~~y~.n.~!rry.F.~x,ro~Tri.· You agree that all 
information that you provide to HFA will be accurate, current and complete. You agree to pay all 
charges incurred by you or any users of your account and credit card (or other applicable payment 
mechanism) at th'e price(s) in effect when such charges are incurred. You will also be responsible for 
paying any applicable taxes relating to your purchases. (For additional information regarding pricing, 
see "Legal Notices Under California Law 3- Pricing Information" below.) 

THIRD-PARTY WEBSITES. 

HFA Online may contain links to websites of third parties that are not under HFA's control. HFA makes 
no representations of any kind regarding the content of such third-party websites and you hereby 
irrevocably waive any claim against HFA with respect to such websites. You agree that any time you 
access a third-party website that is linked through HFA Online, you do so at your own risk. HFA Is not 
responsible for the accuracy or reliability of any information or materials contained on any third-party 
websites. HFA allows links to other websites merely as a convenience to you. Any comments regarding 
any of these other websites, including the materials and resources contained on them, should be 
directed to the entity whose website contains these materials or resources. However, HFA requests 
that it be copied on any complaint addressed to any of these third-party websites. 

A third-party website that links or seeks to link to HFA Online: (1) may link to the home page of 
www.Harryfox.com (or any other page that HFA may designate from time to time), but not replicate 
any of the Materials; (2) may not create a browser, border or frame environment around HFA Online's 
content; (3) may not imply that HFA is endorsing it or its products; (4) may not misrepresent its 
relationship with HFA, its Publishers or Licensees; (5) may not use any HFA logo or other proprietary 
graphic or trademark as part of any link or otherwise without HFA's express written permission; and 
(6) may not portray HFA, its affiliates, directors, officers, employees, Publishers or Licensees or their 
services in a false, misleading, derogatory, or otherwise offensive manner. A third-party website 
seeking to link to HFA Online must not violate any laws, advocate unlawful activity or contain content 
that is not appropriate for all ages. HFA expressly reserves the right to remove any links to HFA Online 
or request that you remove any links to HFA Online that are not In compliance with these Public Terms 
of Use. 

THIRD-PARTY PRODUCTS AND SERVICES. 

From time to time, HFA may have the opportunity to offer you products and services from outside 
vendors at discounted prices and through special arrangements. Please be aware, however, that HFA 
cannot take any responsibility for such third-party products and services. Please address any inquiries 
or concerns you may have about the products and services directly to the relevant vendor. Also, please 
note that in some cases, HFA may receive a refei·ral fee from the vendor for making the goods and 
services available to you. By taking advantage of the offer made available through HFA, you are 
agreeing to any such fee arrangement. 

SUBMISSIONS AND THIRD-PARTY CONTENT. 

You may upload or transmit materials to the Public Portions in connection with licensing and other 
activities conducted through the Public Portions. Subject to the terms of HFA's Privacy Policy, at 
w~~,H~yryFay,cgm, you acknowledge and agree that HFA may use, display and/or share such 
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information as appropriate in order to facilitate the conduct of business and provision of services 
through HFA Online and HFA. You agree not to upload or transmit to HFA Online any content which (1) 
is libelous, defamatory, invasive of privacy, obscene, pornographic, abusive or threatening tit is, 
however, permissible to upload and reference bona fide names of songs, albums and artists); (2) 
violates or infringes any person's legal rights or the legal rights of any entity, including, but not 
limited to, copyrights, trademarks or trade secrets; (3) violates any law; (4) advocates any unlawful 
activity; (5) solicits funds for or otherwise advocates any organization, goods or services; (6) contains 
any viruses, worms, Trojan horses, defects, time bombs or other items of a harmful nature; (7) is 
inaccurate or misleading; or (8) implies or suggests that such content is endorsed by HFA. You are 
solely responsible for any content you submit, and HFA has no responsibility for any of such content, 
including its legality, originality, reliability and/or appropriateness. You acknowledge and agree that 
HFA has the right (but not the obligation) to monitor any submissions or materials transmitted 
through HFA Online, and to alter or remove any such materials, to disclose such materials to any third 
party in order to operate HFA Online properly and to comply with legal obligations or governmental 
requests. 

DISCLAIMER OF WARRANTIES; LIMITATION OF LIABILITY; RELEASE. 

General Disclaimers. HFA PROVIDES HFA ONLINE AND THE MATERIALS "AS IS" AND "AS AVAILABLE" AND WITHOUT ANY 

WARRANTY OR CONDlTlON, EXPRESS, IMPLIED OR STATUTORY. HFA SPECIFICALLY DISCLAIMS ANY IMPLIED 
WARRANTIES OF TITLE, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, ACCURACY 
AND ANY WARRANTIES THAT MAY ARISE FROM COURSE OF DEALING, COURSE OF PERFORMANCE OR USAGE OF 
TRADE. HFA DOES NOT WARRANT THAT YOUR USE OF HFA ONLINE OR THE PUBLIC ASSOCIATED SOFTWARE WILL BE 

UNINTERRUPTED, ERROR-FREE OR SECURE, THAT DEFECTS WILL BE CORRECTED, OR THAT HFA ONLINE, THE SERVER 
(S) ON WHICH HFA ONLINE IS HOSTED OR THE ASSOCIATED SOFTWARE ARE FREE OF VIRUSES OR OTHER HARMFUL 
COMPONENTS. YOU ACKNOWLEDGE THAT YOU ARE RESPONSIBLE FOR OBTAINING AND MAINTAINING ALL TELEPHONE, 
CABLE, COMPUTER HARDWARE AND OTHER EQUIPMENT NEEDED TO ACCESS AND USE HFA ONLINE, AND ALL 
CHARGES RELATED THERETO. YOU ASSUME ALL RESPONSIBILITY AND RISK FOR YOUR USE OF HFA ONLINE AND THE 
ASSOCIATED SOFTWARE AND YOUR RELIANCE THEREON. 

Although we attempt to ensure the integrity of HFA Online, we make no guarantees as to its completeness or correctness. In 
the event that a situation arises in which HFA Online's completeness or correctness is in question, please contact our 
Publisher Services Department at R?b~li~~~e~B·n~iC_f)%~.)~B~`Ty~FPX,~·On! and, if possible, provide a description of the material to 
be checked and the specific location (URL) where such material can be found on HFA Online, as well as information sufficient 
to enable us to contact you. We will try to address your concerns as soon as reasonably practicable. For copyright 
infringement claims, see the section on "Digital Millennium Copyright Act - Notification Of Alleged Copyright Infringement," 
above. 

HFA hopes and believes that the Materials willbe helpful as a background reference, but they should 
not be construed as legal, accounting or other professional advice on any subject matter. In addition, 
HFA strives to provide accurate information, but HFA is not engaged in providing legal, accounting or 
likeprofessional services, and availability or use of the Materials is not intended to create, and does 
not create, any such professional services relationship. Use of the Materials is not an adequate 
substitute for obtaining legal, accounting or other professional advice from a licensed provider in your 
jurisdiction. You agree you will not act or refrain from acting based on any of the Materials without 
first seeking the services of a competent professional. 

Disclaimers Regarding the Databases. DATA CONTAINED IN THE DATABASES HAS BEEN PROVIDED TO HFA 
BY ITS PUBLISHERS, LICENSEES AND OTHERS. HFA MAKES NO WARRANTIES OR REPRESENTATIONS 
WHATSOEVER WITH RESPECT TO THE ACCURACY OR COMPLETENESS OF THE DATA MADE AVAILABLE 

THROUGH HFA ONLINE. HFA SPECIFICALLY DISCLAIMS ANY AND ALL LIABILITY ON THE PART OF ANY 

COVERED PARTY (AS DEFINED BELOW) FOR ANY LOSS OR DAMAGES WHICH MAY BE INCURRED, 
DIRECTLY OR INDIRECTLY, AS A RESULT OF THE USE OF THE INFORMATION IN THE DATABASES, OR 
FOR ANY OMISSIONS OR ERRORS CONTAINED IN THE DATABASES. 

In some cases, the copyright ownership information shown for a song may not reflect actual copyright 
ownership of a song, or may no longer be current. Songs listed in HFA's database may not be fully 
represented or represented at all by HFA, and may not be licensable through HFA. 

Limitation of Liability. A COVERED PARTY (45 DEFINED BELOW) SHALL NOT BE LIABLE FOR ANY LOSS, 
IN3URY, CLAIM, LIABILITY, OR DAMAGE OF ANY KIND RESULTING IN ANY WAY FROM (1) ANY 
ERRORS OR OMISSIONS IN, OR THE CONTENT OF, THE MATERIALS; (2) THE UNAVAILABILITY OF HFA 
ONLINE, OR ANY FEATURES THEREOF, OR ANY MATERIALS; (3) ANY DAMAGE TO A COM PUTER SYSTEM 
OR LOSS OF DATA IN CONNECTION WITH THE USE OF HFA ONLINE OR THE MATERIALS; (4) ANY 
UNAUTHORIZED TRANSACTION OR MISUSE OF HFA ONLINE, THE MATERIALS OR YOUR DATA BY AN 
EMPLOYEE OR ANY OTHER PARTY; AND/OR (5) ANY LOSS OR MISUSE OF A USERNAME OR PASSWORD. 

"COVERED PARTY" MEANS (1) (1) HFA, ITS AFFILIATES, AND ANY OFFICER, DIRECTOR, EMPLOYEE, 
SUBCONTRACTOR, AGENT, REPRESENTATIVE, SUCCESSOR OR ASSIGN OF HFA OR ITS AFFILIATES; 
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AND (2) EACH THIRD-PARTY SUPPLIER OF MATERIALS, THEIR AFFILIATES, AND ANY OFFICER, 
DIRECTOR, EMPLOYEE, SUBCONTRACTOR, AGENT, REPRESENTATIVE, SUCCESSOR OR ASSIGN OF ANY 
THIRD-PARTY SUPPLIER OF MATERIALS OR ANY OF THEIR AFFILIATES. 

SU83ECT TO THE MORE SPECIFIC DISCLAIMERS OF ALL LIABILITY SET FORTH ABOVE, ·A COVERED 
PARTY SHALL NOT BE LIABLE FOR ANY SPECIAL, INDIRECT, INCIDENTAL, OR CONSEQUENTIAL 
DAMAGES OF ANY KIND WHATSOEVER (INCLUDING, WITHOUT LIMITAIION, ATTORNEYS' FEES) IN 
ANY WAY DUE TO, RESULTING FROM, OR ARISING IN CONNECTION WITH HFA ONLINE, MATERIALS, 
OR THE FAILURE OF ANY COVERED PARTY TO PERFORM ITS OBLIGATIONS, REGARDLESS OF ANY 
NEGLIGENCE OF ANY COVERED PARTY. THE AGGREGATE LIABILITY OF THE COVERED PARTIES FOR 

ACTUAL DIRECT DAMAGES IN CONNECTION WITH ANY OTHER CLAIM ARISING OUT OF OR RELATING 

TO HFA ONLINE OR ANY MATERIALS SHALL NOT UNDER ANY CIRCUMSTANCES EXCEED THE AMOUNT 

OF ACTUAL DIRECT DAMAGES INCURRED BY YOU. 

Release. HFA ACTS MERELY AS AN INTERMEDIARY fN THE LICENSING PROCESS ON BEHALF OF 

DISCLOSED PUBLISHERS AS AN AGENT AND IS NOT A PRINCIPAL IN ANY TRANSACTION BETWEEN A 

PUBLISHER AND LICENSEE. WHERE HFA HAS ACTED AS AN AGENT, HFA AND ANY OF ITS OFFICERS, 
DIRECTORS, EMPLOYEES, SUBCONTRACTORS, AGENTS, SUCCESSORS AND ASSIGNS SHALL HAVE NO 
LIABILITY WHATSOEVER FOR ANY CLAIM, DEMAND, DAMAGE (ACTUAL, CONSEPUENTIAL, SPECIAL OR 
OTHER), OR LIABILITY (VICARIOUS OR OTHERWISE) OF ANY KIND OR NATURE, KNOWN AND 
UNKNOWN, SUSPECTED AND UNSUSPECTED, DISCLOSED AND UNDISCLOSED, ARISING OUT OF OR IN 
ANY WAY CONNECTED WITH THE ACTIONS OF A PUBLISHER OR LICENSEE OR ANY DISPUTE BETWEEN 

OR AMONG ONE OR MORE PUBLISHERS AND/OR ONE OR·MORE LICENSEES. 

TO THE EXTENT IT MAY APPLY, YOU HEREBY WAIVE CALIFORNIA CIVIL CODE g 1542, WHICH SAYS: 

(GENERALRELEASE - CLAIMS EXTINGUISHED.) A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF 

EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS 
SETTLEMENT WITH THE DEBTOR. 

LEGAL NOTICES UNDER CALIFORNIA LAW. Under California Civil Code Section 1789.3, California residents 
are entitled to the following specific consumer rights information: 

Pn'c[ng Information. Current fees for our services may be obtained by contacting HFA's Publisher Services 
Department, at publisherservicesOHarryfox.com or 212-834-0100. HFA reserves the right to change 
its f~es or to institute'new fees at any time. 

Complaints. The Complaint Assistance Unit of the Division of Consumer Services of the California 
Department of Consumer Affairs may be contacted in writing at 400 R Street, Suite 1080, Sacramento, 
CA 95814, or by telephone at 916-445-1254 or 800-952-5210. 

MISCELLANEOVS. If any provision of these Public Terms of Use is held to be invalid or unenforceable, 
such provision shall be modified so that it Is valid and/or enforceable while reflecting to the greatest 
extent possible the original intent of the parties, and the remaining provisions shall be enforced 
pursuant to your Agreement with HFA. You agree that the Agreement and all incorporated agreements 
may be assigned by HFA, in its sole discretion, to a third party. You may not assign the Agreement or 
any incorporated agreement without the prior written consent of HFA. Headings are for reference 
purposes only and in no way define, limit, construe or describe the scope or extent of the text to which 
they pertain. HFA's failure to act with respect to a breach by you or others does not waive -HFA's right 
to act with respect to subsequent or similar breaches. These Public Terms of Use, In combination with 
the HFA Privacy Policy, at www.Harryfox.com, and any additional terms or conditions set forth in 
connection with specific services or features made available through the Public Portions, which are 
incorporated herein by reference, collectively set forth the entire understanding between you and HFA 
with respect to the subject matter hereof and thereof. 

JURISDICTIONAL ISSUES. HFA Online is controlled and operated by HFA from its principal office in the 
State of New York, U.S.A., and is not intended to subject HFA or any of its affiliates, officers, directors, 
employees, subcontractors, agents, representatives, successors or assigns to the laws or jurisdiction 
of any state, country or territory other than the State and County of New York and the United States of 
America. You and the organization you represent agree to submit to the exclusive jurisdiction of any 
state or federal court located in the State and County of New York, and waive any jurisdictional, venue 
or inconvenient forum objections to such courts. HFA does not represent or warrant that HFA Online, 
the Materials or any specific features or services that may be accessible through HFA Online are 
appropriate or available for use in any particular jurisdiction. Those who choose to access HFA Online 
and the organizations they represent do so on their own initiative and at their own risk, and are 
responsible for complying with local laws, if and to the extent local laws are applicable. HFA may limit 
the availability of HFA Online and/or specific·features or services of HFA Online with respect to any 
person, geographic area or jurisdiction we choose, at any time, in our sole discretion. 

APPLICABLE LAW. The laws, rules, regulations and ease law of the State of New York, other than such 
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laws, rules, regulations and case law that would result in the applications of the laws of a jurisdiction 
other than the State of New York, will govern your Agreement with HFA and any dispute of any sort 
that might arise between you and your organization and/or HFA and/or any Publisher or Licensee 
arising from or related to these Public Terms of Use. The state and federal courts sitting in the State 
and County of New York shall be the exclusive and proper forums for any legal controversy arising out 
of or in connection with this Agreement. 

The Associated Software is further subject to United States export controls. No Public Associated 
Software may be downloaded or otherwise exported or re-exported (1) into (or to a national or 
resident of) Cuba, Iraq, Libya, North Korea, Iran, Syria or any other country to which the United States 
has embargoed goods; or (2) to anyone on the U.S. Treasury Department's list of Specially Designated 
Nationals or the U.S. Commerce Department's Table of Deny Orders. By downloading or using any 
Associated Software, you represent and warrant that you are not located in, -under the control of, or a 
national or resident of any such country or on any such list. 

AGREEMENT TO TERMS OF USE. BY CLICKING "ACCEPT" BELOW, YOU, BOTH INDIVIDUALLY AND ACTING 
ON BEHALF OF ANY ORGANIZATION YOU MAY REPRESENT IN CONNECTION WITH YOUR USE OF HFA 

ONLINE: (1) REPRESENT AND WARRANT THAT YOU HAVE THE AUTHORITY TO ENTER INTO THIS 
AGREEMENT ON BEHALF OF ANY SUCH ORGANIZATION; (2) REPRESENT AND WARRANT THAT YOU ARE 
18 YEARS OR OLDER; (3) ACKNOWLEDGE THAT YOU HAVE READ AND UNDERSTAND THE ABOVE 
PUBLIC TERMS OF USE, INCLUDING THE HFA PRIVACY POLICY, AT WWW.HARRYFOX.COM; AND (4) 
AGREE THAT YOU AND ANY ~RGANIZATION YOU REPRESENT WILL BE BOUND BY ALL TERMS AND 
CONDITIONS CONTAINED IN THE PUBLIC TERMS OF USE AND PRIVACY POLICY. 

Song61e, eMechanlcal and aSong are registered servicemarks of The Harry Fox Agency, Inc., all rights reserved. 
Copyright 0 2004-2010 The Hany Fox Agency, inc. All Rights Reserved. Version: 1.2.0301 20061215-14:10 
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About ASCAP

ASCAP WEB SITE TERMS OF USE, RESTRICTIONS, LEGAL
NOTICES, ONLINE PRIVACY STATEMENT

Introduction: Agreement

The American Society of Composers, Authors and Publishers ("ASCAP") welcomes you to its

Web Site (the "Site"). By accessing this Site, you agree to be bound by these terms and

conditions that govern your use of our Site (the "Agreement"). If you do not agree to these

terms and conditions, please do not use the Site.

We may from time to time change the terms and conditions that govern your use of our Site.

Your use of our Site following any such change constitutes your agreement to follow and be

bound by the terms and conditions as changed. We may change, move, delete portions of, or

may add to, our Site from time to time. Certain provisions of these terms and conditions may

be superseded by expressly designated legal notices or terms located on particular pages on

this Site.

TOP

Copyright

Copyright © ASCAP. All rights reserved.

This site has been published since 1995 and is continuously updated and revised. Except as

specifically permitted herein, no portion of the Materials (as defined below) posted on this

Site, including but not limited to editorial and pictorial content, may be reproduced in any

form or by any means without prior written permission from ASCAP. See Contacting ASCAP

for contacts to obtain such permission.

TOP

Trademarks

All pages on this Site, including the abbreviation for the American Society of Composers,

Authors and Publishers ("ASCAP"), ASCAP's stylized abbreviation, logo, splash screen and all

page headers, custom graphics and button icons are service marks, trademarks, and/or

trade dress (collectively, "Marks") of ASCAP or other third parties. ASCAP's owned or

administered Marks include, but are not limited to ASCAP, ASCAP's logo, ASCAP EZ- Seeker,

EZQ, ASCAP EZQ, ASCAP WEAR, ACE, ASCAP Member Card and SONGCODE. You are not

permitted to use the Marks without the prior written consent of ASCAP, unless otherwise

permitted herein, or such third-party that may own the Marks.

TOP

Reporting Third-Party Posting of Infringing Material on Website

If you believe a third party has posted material that infringes your copyright through any

ASCAP portal that permits the posting of third-party content, you must report such claimed

infringement to ASCAP's copyright agent. If you believe a copyright infringement notice has

been wrongly filed with ASCAP's copyright agent against you as a result of a mistake or

misidentification, you should file a counter notification with ASCAP's copyright agent. The

following sets out the required content of a notification of infringement and counter-

notification under the Digital Millennium Copyright Act.

 Notification of Claimed Copyright Infringement

 Counter Notification to Claimed Copyright Infringement

 Policy Regarding Repeat Infringers

 ASCAP Copyright Agent Contact Information

TOP

Notification of Claimed Copyright Infringement

If you believe that your copyrighted work has been used and made available through the

ASCAP website in a manner that constitutes copyright infringement please provide notice to

ASCAP's copyright agent, the contact information for whom is set forth below.

As required by the Digital Millennium Copyright Act of 1998 ("DMCA"), this notice must

include the following information (see 17 U.S.C. 512(c)(3)):

 A physical or electronic signature of a person authorized to act on behalf of the owner of

an exclusive right that is allegedly infringed;

 Identification of the copyrighted work claimed to have been infringed, or, if multiple

copyrighted works at a single online site are covered by a single notification, a

representative list of such works at that site;

ACE / Repertory

Find Titles, Writers,

Publishers and more

Search ASCAP.com

members licensees join genres about news & events
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 Identification of the material that is claimed to be infringing or to be the subject of

infringing activity and that is to be removed or access to which is to be disabled, and

information reasonably sufficient to permit the service provider to locate the material;

 Information reasonably sufficient to permit the service provider to contact the

complaining party, such as address, telephone number, and, if available, an electronic

mail address at which the complaining party may be contacted;

 A statement that the complaining party has a good faith belief that use of the material in

the manner complained of is not authorized by the copyright owner, its agent, or the law;

 A statement that the information in the notification is accurate and under penalty of

perjury, that the complaining party is authorized to act on behalf of the owner of an

exclusive right that is allegedly infringed.

TOP

Counter Notification to Claimed Copyright Infringement

If you believe that a copyright infringement notice has been wrongly filed against you as a

result of mistake or a misidentification of the material, you may file a counter notification

with our Copyright Agent, the contact information for whom is set forth below. As required

by the DMCA, the counter notification must include the following information (see 17 U.S.C.

512(g)(3)):

 A physical or electronic signature of the subscriber;

 Identification of the material that has been removed or to which access has been disabled

and the location at which the material appeared before it was removed or access to it

was disabled;

 A statement under penalty of perjury that the subscriber has a good faith belief that the

material was removed or disabled as a result of mistake or misidentification of the

material to be removed or disabled;

 The subscriber's name, address, and telephone number, and a statement that the

subscriber consents to the jurisdiction of Federal District Court for the judicial district in

which the address is located, or if the subscriber's address is outside of the United States,

for any judicial district in which the service provider may be found, and that the

subscriber will accept service of process from the person who provided notification or an

agent of such person.

TOP

Repeat Infringers

ASCAP respects the intellectual property rights of others, is committed to complying with

U.S. intellectual property laws including the DMCA, and will terminate all users who are

repeat infringers of intellectual property laws.

TOP

ASCAP Copyright Agent

Howard Girao

One Lincoln Plaza, 6th Floor

New York, NY 10023

Telephone: (212) 621-6269

Fax: (212) 787-1381

Email: WebSupport@ascap.com

TOP

General Use Parameters and Restrictions

Unless otherwise noted, all materials, including images, illustrations, designs, icons,

photographs, audio clips, video clips, news articles, documents, products, software, services

and written and other materials that are part of this Site (collectively, the "Materials") are

copyrights, trademarks, trade dress and/or other intellectual properties owned by, controlled

by or licensed to ASCAP or third parties (other than ASCAP, "Third-Party Providers"). Except

as stated herein, none of the Materials may be copied, reproduced, distributed, republished,

downloaded, displayed, posted or transmitted in any form or by any means, including, but

not limited to, electronic, mechanical, photocopying, recording, or otherwise, without the

prior express written permission of ASCAP or the Third-Party Provider. No part of the Site,

including logos, graphics, sounds, images, layout or design may reproduced or retransmitted

in any way, or by any means, without the prior express written permission of ASCAP. You

also may not, without ASCAP's prior express written permission, "mirror" any Material

contained on this Site on any other server. Any use of these Materials on any other Web site

or networked computer environment for any purpose is prohibited.

Nothing on this Site shall be construed as conferring any license under any of ASCAP's or any

Third-Party Provider's intellectual property rights, whether by estoppel, implication, or

otherwise. You acknowledge sole responsibility for obtaining any such licenses.
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Permission is granted to display, copy, distribute and download ASCAP's Materials on this

Site provided that: (1) both the copyright notice which appears on this Site and this

permission notice appear in the Materials, (2) the use of such Materials is solely for personal,

non-commercial and informational use and will not be copied or posted on any network

computer or broadcast in any media, and (3) no modifications of any of the Materials are

made. This permission specifically and expressly prohibits the downloading of any databases

made available on this Site as information resources, including, but not limited to, the ASCAP

Clearance Express ("ACE"). This permission terminates automatically without notice if you

breach any of this Site's terms or conditions. Upon termination, you will immediately destroy

any downloaded and printed Materials.

Documents specified above do not include the design or layout of this Site or elements

protected by trade dress that are protected by United States and International law and other

intellectual property rights and may not be copied or imitated in whole or in part.

Any unauthorized use of any Materials contained on this Site may violate copyright,

trademark, and other laws, including but not limited to laws of privacy and publicity, and

may result in severe civil and criminal penalties. Violators will be prosecuted to the maximum

extent possible.

TOP

Special Use Conditions and Restrictions Regarding ACE

Description of ACE

ASCAP created the dial-up ACE System in 1993 as a useful tool for music professionals. It

was a well-received industry innovation then, and now we are extremely proud to make an

enhanced World Wide Web version of this Database available.

The Database contains information on all compositions in the ASCAP repertory which have

appeared in any of ASCAP's domestic surveys, including foreign compositions licensed by

ASCAP in the United States. As ASCAP's new registration format is rolled out, all works

registered since November 1990, whether surveyed or unsurveyed, will be available for

viewing via ACE. In the meantime, if you are a member and your composition does not

appear on ACE, please check with ASCAP to verify that it has been registered with the

Society.

Please note the following with respect to Writer information:

 The ACE database contains the names of ASCAP writer members and the names of their

co-writers who are either affiliated with other performing rights organizations, or not

affiliated with any other organization.

 ASCAP writer members' names may be accessed directly on ACE, appear initially in blue,

and change to red when you click on the member's name; the names of writers affiliated

with other U.S. performing rights organizations cannot be accessed directly using ACE.

 When you click on the title of a song, the names of ASCAP writers, and writers affiliated

with foreign performing rights organizations whose works are licensed through ASCAP for

performances in the United States, appear in blue; the names of co-writers affiliated with

other U.S. performing rights organizations, or not affiliated with any other organization,

appear in black and only under the listings for their titles.

 As noted above, the ACE database contains the titles of works written and published by

members and affiliates of foreign performing rights organizations and licensed by than 60

foreign societies. The names of the writers of such titles also appear in blue and change

to red when you click on the writer's name. The listing for the title may if a publisher with

an interest in the work that controls U.S. performing rights is also affiliated with a foreign

society.

 Occasionally, members resign from ASCAP and ASCAP continues to license performances

of the resigned members' works -- these resigned members' names also appear in black

in ACE under the listings for titles of works that remain in the ASCAP repertory.

Please note the following with respect to Publisher Information:

 ACE provides publisher information for ASCAP publishers when a work is co-published

with a non-ASCAP entity.

 ACE also provides direction to the affiliated society of the other entities.

 The publisher contact addresses in the ACE database are intended for music users within

the United States only. Music users outside the U.S. should contact their local

performance or mechanical rights organizations for publisher contact information

applicable to them.

 The publisher name and address that ACE provides as the result of a publisher address

query or song title query is the contact publisher or administrator for a

synchronization license, grand right, etc. This is not necessarily the copyright owner, who

thus may not be represented on the ACE system.

 THIS PUBLISHER INFORMATION THUS SHOULD NOT BE USED FOR RECORD LABEL

PURPOSES.

In certain circumstances, ACE advises the viewer to contact ASCAP's Repertory Clearance

staff (212) 621-6160) for additional information or assistance. This may occur if a work is

not in the ASCAP repertory; if the publisher or administrator of a work is a publisher

represented by a foreign performing rights organization; if the work is a collaborated work

(that is, a work written by an ASCAP writer and a writer affiliated with another performing

rights organization); if a publisher is a former ASCAP member; or if there is a dispute as to

ownership or other rights pending with respect to the work.

Copyrighted arrangements of public domain works are listed on ACE.

Disclaimer

The information contained in the Database is updated weekly. The information contained has

been supplied to ASCAP by various sources and ASCAP makes no representations as to its

accuracy. ASCAP specifically disclaims any liability for any loss or risk which may be incurred

as a consequence, directly or indirectly, of the use or application of any information provided

in the Database, or for any omission in the Database. The presence of contact information

for publishers in the ACE database does not indicate that the publisher is willing to or
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interested in receiving correspondence or unsolicited materials from the general public.

Access to the ACE system through this Site to ASCAP's repertory information is subject to

this Site's terms and conditions of use. Your accessing ACE indicates your agreement to be

bound by these terms and conditions that govern your use of this Site. These terms and

conditions include the express prohibition against downloading or attempting to download

ACE, which is made available as an information resource only. If you do not agree to these

terms and conditions, please do not use the Site.

TOP

Use of Photographs

To report on and promote the activities of our members, customers and others in the music

industry, ASCAP is proud to feature their photos on our web site, from time to time.

However, if anyone whose photo appears on our web site would like to have it removed for

any reason, we would be happy to honor that request. Please send such requests to the

attention of ASCAP's webmaster, webmaster@ascap.com.

Please remember that reproduction or use of editorial or pictorial content in any

manner is strictly prohibited without express written permission from ASCAP.

TOP

Use of Software

The Software and accompanying documentation that may be made available to download

from this Site from time to time are the copyrighted work of ASCAP and/or third parties. Use

of the Software is governed by the terms of the end user license agreement, which

accompanies or is included with such Software. You will not be able to download or install

any Software that is accompanied by or includes an end user license agreement unless you

agree to the terms of such end user license agreement. If you do not agree to these terms,

you will not be able to use the Software.

TOP

Submissions & Third-Party Content Disclaimer

You agree that nothing submitted by you to the Site shall contain any content which: a)

libels, defames, invades privacy, or is obscene, pornographic, abusive, or threatening; b)

infringes any intellectual property or other right of any entity or person, including, but not

limited to violating anyone's copyrights or trademarks; c) violates any law; d) advocates

illegal activity; or, e) advertises or otherwise solicits funds or is a solicitation for goods or

services (collectively, "Non-Approved Material"). You acknowledge that you are responsible

for the Materials that you submit, and you, not ASCAP, have full responsibility for the

Materials, including their legality, reliability, appropriateness, originality and copyright.

Materials provided by Third-Party Providers have not been independently authenticated in

whole or in part by ASCAP. ASCAP does not provide, sell, license, or lease any of the

Materials other than those specifically identified as being provided by ASCAP.

Anything submitted that is of a threatening or libelous nature on this Site which might be

considered a violation of any law may require ASCAP to report and fully cooperate with any

law enforcement authorities or a court order requesting or directing ASCAP to disclose the

identity of anyone submitting any such Materials.

TOP

Disclaimer

This Site and the Materials herein are provided on an "as is" basis. ASCAP makes no

representations or warranties, either express or implied, of any kind with respect to this Site

or its contents. ASCAP disclaims all such representations and warranties, express or implied,

including, but not limited to, warranties of merchantability and fitness for a particular

purpose. In addition, ASCAP does not represent or warrant that the information accessible

via this Site is accurate, complete or current. You acknowledge, by your use of the Site, that

your use of the Site is at your sole risk, that you assume full responsibility for all costs

associated with all necessary servicing or repairs of any equipment you use in connection

with your use of our Site, and that ASCAP shall not be liable for any damages of any kind

related to your use of this Site. Price and availability information is subject to change without

notice.

This Site could include technical or other inaccuracies or typographical errors. Changes are

periodically added to the information herein; these changes will be incorporated in new

editions of this Site. ASCAP may make improvements and/or changes in the Material(s),

product(s) and/or the program(s) described in this Site at any time.

This Site can be accessed from other countries around the world and may contain references

to ASCAP, ASCAP licenses, services, products, and programs that have not been announced

in your country. These references do not imply that ASCAP intends to announce such

licenses, services, products, or programs in your country.

TOP
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Indemnity

Except as specifically stated on this Site, neither ascap.com, ASCAP nor any of its directors,

employees or other representatives will be liable for damages arising out of or in connection

with the use of this Site. This is a comprehensive limitation of liability that applies to all

damages of any kind, including (without limitation) compensatory, direct, indirect or

consequential damages, loss of data, income or profit, loss of or damage to property and

claims of third parties. You agree to defend, indemnify and hold harmless ASCAP and its

officers, directors, employees, agents, distributors and affiliates from and against any and all

third-party claims, demands, liabilities, costs, or expenses, including reasonable attorney's

fees, resulting from your or related to your use of the Site or your breach of any of the

foregoing agreements, representations, and warranties.

TOP

External Links from the ASCAP Site - Generally

This Site contains links to third-party Web sites, which are not under the control of ASCAP.

ASCAP makes no representations of any kind regarding the content or appropriateness of

content on such sites, and you hereby irrevocably waive any claim against ASCAP with

respect to such sites. When you access a third-party Web site from this Site, you leave this

Site and you do so at your own risk. ASCAP is not responsible for the accuracy or reliability

of any information, data, opinions, advice, or statements made on these other Web sites.

ASCAP permits or provides these links merely as a convenience. Any concerns regarding any

such service or resource, or any link thereto, should be directed to the particular outside

service or resource. ASCAP's webmaster (webmaster@ascap.com) would appreciate being

copied on any complaint or concern expressed to a third-party site linked to this Site so that

it can be determined whether any action should or can be taken from this Site which might

respond to your complaint or concern.

The fact that a Web site has linked itself to this Site or that this Site has provided a link to

another Web site does not constitute a waiver of any rights that ASCAP may have to license

that other Web site in connection with the non-dramatic performance of any musical

composition in ASCAP's repertory if that site is not otherwise licensed by ASCAP for the

medium(s) by which such performances are being transmitted.

TOP

Websites Seeking to Link

If you would like to link to ASCAP's Site, please read and comply with the following

guidelines and all applicable laws. A Website that links to ASCAP's Site:

 May link to, but not replicate, ASCAP's content.

 Should not create a browser or border environment around ASCAP content.

 Should not imply that ASCAP is endorsing it, its products, or any political, social or

commercial position or statement.

 Should not misrepresent its relationship with ASCAP, its members, officers or directors.

 Should not present false information about ASCAP, its services or activities.

 May use the ASCAP Logos/Licensed Marks displayed on this Site in connection with the

link to ASCAP's Site and only pursuant to Conditions for Use of ASCAP Logos

 Should not be a Web site that infringes any intellectual property or other right of any

entity or person, including, but not limited to violating anyone's copyrights or

trademarks, violating any law or advocating illegal activity.

 Should not be a Web site that contains content that could be construed as distasteful,

offensive or controversial, and should contain only content that is appropriate for all age

groups.

ASCAP expressly reserves the right to request that any link to ASCAP's Site be removed and

to undertake whatever other action it deems appropriate.

Click here for more information.

TOP

No Endorsements

No endorsement of any third-party products or services is expressed or implied by any

information, material or content referred to or included on, or linked from or to this Site, nor

does the inclusion of such links imply that ASCAP endorses or accepts any responsibility for

the content or uses of such linked Web sites.

TOP

Merchandise Sales

You assume total responsibility and risk for your use of the merchandise ordering service

posted on this Site. It is solely your responsibility to evaluate the accuracy, completeness

and usefulness of all opinions, advice, services and other information, and the quality and

merchantability of all merchandise, provided through the merchandise ordering service. You

understand that, except for information, products or services clearly identified as being

supplied by ASCAP, all merchandise, information and services offered or made available or

accessible through the merchandise ordering service are offered or made available or

accessible by third parties who are not affiliated with ASCAP, but who have contracted to

fulfill any orders placed with them for the merchandise being ordered. If you are dissatisfied

with the merchandise ordering service or with any terms, conditions, rules, policies,

guidelines, or practices of ASCAP in sponsoring this service, your sole and exclusive remedy

is to discontinue using the service. Nonetheless, ASCAP's marketing and advertising

department would appreciate hearing from you should you have any complaints or concerns

about this merchandise ordering service; please address such comments to ASCAP's

marketing department at marketing@ascap.com. ASCAP's marketing department would also
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appreciate hearing from you if you have any merchandise or other product suggestions that

you would like to see offered.

Products, services, and programs posted on this Site may not be available in your country.

References to any product, service or program do not imply that ASCAP or the vendor, as the

case may be, will make available such products, services or programs in your country. The

prices displayed at the Site, however, are quoted in U.S. Dollars and are valid and effective

only in the United States.

ASCAP and its merchandise vendors have made every effort to display as accurately as

possible the physical nature, including colors, of the merchandise being displayed on this

Site. However, as the size and actual colors you see will depend on your monitor, neither

ASCAP nor the particular merchandise vendor at issue can guarantee that your monitor's

display will be accurate.

TOP

Privacy Policy Generally

ASCAP is committed to respecting your privacy and recognizes your need for appropriate

protection and management of personally identifiable information that you may share with

ASCAP (i.e., any information by which you can be identified, such as name, address, and

telephone number).

In general, you can visit ASCAP without telling us who you are or revealing any personal

information about yourself. We may at times track the Internet address of the domains from

which people visit us and analyze this data for trends and statistics, but the individual user

remains anonymous.

However, there may be times when we seek to collect personal information from you. It is

our intent to inform you before we do that and to tell you what we intend to do with the

information. You will have the option not to provide the information, and in the future you

will be able to "opt out" of certain uses of the information. If you choose not to provide the

information we request, you can still visit most of ASCAP's Site, but you may be unable to

access certain options, offers, and services or certain secure pages used for licensee

reporting and payment and accessing and sending other information.

ASCAP may selectively provide certain information to other companies or organizations

whose products or services we think may interest you. If you do not want the information

you provide to ASCAP to be shared with other companies and you indicate this preference

when you provide the information to ASCAP, we will honor your preference.

ASCAP is not responsible for the content or privacy practices of third-party Web sites to

which this Site may link or may be linked.

If you have any comments or questions regarding our privacy policy, please contact our

webmaster at webmaster@ascap.com.

TOP

ASCAP Privacy Policy for Online Membership Applicants

ASCAP will not use the personal information given on-line by applicants for ASCAP

membership for any purpose other than the processing of the applicants' applications. If an

applicant is accepted for membership, we will handle his or her personal information as we

do all ASCAP members' personal information, using it only in furtherance of communications

ordinarily exchanged with or engaged in with our membership body.

TOP

A Special Word To Our Members

Personal data privacy is a new and evolving area. We are trying to do our best to maintain

the accuracy and security of any personal information that you provide to us. We are working

on tools that will allow you to review and update your information in the future from this

Site. Members especially can help us by contacting us when you become aware of

inaccuracies. See Contacting ASCAP.

TOP

Privacy With Respect to 18 and Under

 ASCAP's practices comply with the Children's Online Protection Rule of the Federal Trade

Commission.

 Please note that any e-mail submitted from our J.A.M. section -

(http://www.ascap.com/jam/contact.asp) - will only be used for responding to inquiries,

and the addresses and personal information in those e-mails will not otherwise be

collected or used for any purpose than replying to your inquiry.

 ASCAP encourages parents and guardians to spend time online with their children and to

participate in the interactive activities offered on this Site.

 No information should be submitted to or posted at ASCAP's Site by guests under 18

years of age without the consent of their parent or guardian.

 Unless otherwise disclosed during collection, ASCAP does not provide any personally

identifying information, regardless of its source, to any third-party for any purpose

whatsoever.

 No information collected from guests under 18 years of age is used for any marketing or

promotional purposes whatsoever, either inside or outside ASCAP, assuming ASCAP is

aware that the Site visitor is under 18 years of age.
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 Guests' e-mail addresses are never posted on ASCAP's Site.

TOP

Cookies

In order to improve our Site, ASCAP may use "cookies" to track your visit to the Site. A

cookie, which is small amount of data that is transferred to your browser by a Web server

and can only be read by the server that gave it to you, functions as your identification card,

recording your passwords, purchases, and preferences. It cannot be executed as code or

deliver viruses. Most browsers are initially set to accept cookies. You can set your browser to

notify you when you receive a cookie, giving you the chance to decide whether or not to

accept it. (Some Site pages may require authorization and if so, cookies will not be optional.

Users choosing not to accept cookies will likely not be able to access those pages.) While

ASCAP may use cookies to track your visit to the Site and our Web servers automatically log

the IP/Internet address of your computer, this information does not identify you personally

and you remain anonymous unless you have otherwise provided ASCAP with personal

information.

TOP

Local Laws and Export Controls

ASCAP controls and operates this Site from its headquarters in New York City, New York and

makes no representation that these Materials are appropriate or available for use in other

locations. If you use this Site from other locations, you are responsible for compliance with

applicable local laws, including, but not limited, to the export and import regulations of other

countries.

Unless otherwise explicitly stated, all marketing or promotional materials found on this Site

are solely directed to Site visitors located in the United States.

You acknowledge and agree that all Materials herein are subject to the U.S. Export

Administration Laws and Regulations. Diversion of such Materials contrary to U.S. law is

prohibited. You agree that none of the Materials, nor any direct product therefrom, is being

or will be acquired for, shipped, transferred, or reexported, directly or indirectly, to

proscribed or embargoed countries or their nationals, nor be used for nuclear activities,

chemical biological weapons, or missile projects unless authorized by the U.S. Government.

Proscribed countries are set forth in the U.S. Export Administration Regulations. Countries

subject to U.S. embargo are: Cuba, Iran, Iraq, Libya, North Korea, Syria, and the Sudan.

This list is subject to change without further notice from ASCAP, and you must comply with

the list as it exists in fact. You certify that you are not on the U.S. Department of

Commerce's Denied Persons List or affiliated lists or on the U.S. Department of Treasury's

Specially Designated Nationals List. You agree to comply strictly with all U.S. export laws and

assume sole responsibility for obtaining licenses to export or reexport as may be required. By

downloading or using Materials, including Software from this Site, you are agreeing to the

foregoing and you are warranting that you are not located in, under the control of, or a

national or resident of any such country or on any such list.

TOP

Governing Law and Jurisdiction

This Site (excluding linked sites) is controlled by ASCAP from its offices within the County,

City and State of New York, United States of America. By accessing this Site, you and ASCAP

agree that all matters relating to your access to, or use of, this Site shall be governed by the

statutes and laws of the State of New York, without regard to the conflicts of laws principles

thereof. You and ASCAP also agree and hereby submit to the exclusive personal jurisdiction

and venue of the Commercial Part of the Supreme Court of New York County and the United

States District Court for the Southern District of New York with respect to such matters.

ASCAP makes no representation that materials on this Site are appropriate or available for

use in other locations, and accessing them from territories where this Site's contents are

illegal is prohibited. Those who choose to access this Site from other locations do so on their

own initiative and are responsible for compliance with local laws.

TOP

Termination

This Agreement is effective unless and until terminated by either you or ASCAP. You may

terminate this Agreement at any time. ASCAP also may terminate this Agreement at any

time and may do so immediately without notice, and accordingly deny you access to the Site,

if in ASCAP's sole discretion you fail to comply with any term or provision of this Agreement.

Upon any termination of this Agreement by either you or ASCAP, you must promptly destroy

all materials downloaded or otherwise obtained from this Site, as well as all copies of such

materials, whether made under the terms of this Agreement or otherwise.

TOP
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UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL, INC., COMEDY )
PARTNERS, COUNTRY MUSIC. )
TELEVISION, INC., PARAMOUNT )
PICTURES CORPORATION, and BLACK )
ENTERTAINMENT TELEVISION, LLC, )

)
Plaintiffs, )

)
vs. ) NO. 07-CV-2103

)
YOUTUBE, INC., YOUTUBE, LLC, )
and GOOGLE, INC., )

)
Defendants. )

___________________________________)
)

THE FOOTBALL ASSOCIATION PREMIER )
LEAGUE LIMITED, BOURNE CO., et al.,)
on behalf of themselves and all )
others similarly situated, )

)
Plaintiffs, )

vs. ) NO. 07-CV-3582
)

YOUTUBE, INC., YOUTUBE, LLC, and )
GOOGLE, INC., )

)
Defendants. )

___________________________________)

VIDEOTAPED DEPOSITION OF VANCE IKEZOYE
PALO ALTO, CALIFORNIA

THURSDAY, SEPTEMBER 10, 2009

JOB NO. 17619
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1 SEPTEMBER 10, 2009

2 9:40 a.m.

3

4 VIDEOTAPED DEPOSITION OF VANCE IKEZOYE,

5 WILSON SONSINI GOODRICH & ROSATI,

6 650 Page Mill Road, Palo Alto, California,

7 pursuant to notice, and before me,

8 ANDREA M. IGNACIO HOWARD, CLR, RPR, CRR, CSR

9 License No. 9830.

10
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19
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1 A P P E A R A N C E S:

2

3 FOR THE PLAINTIFFS VIACOM INTERNATIONAL, INC.:

4 JENNER & BLOCK, LLP

5 By: MICHAEL DeSANCTIS, Esq.

6 LUKE PLATZER, Esq.

7 1099 New York Avenue, NW, Suite 900

8 Washington, D.C. 20001

9 (202) 639-6000 mdesanctis@jenner.com

10

11 FOR THE LEAD PLAINTIFFS AND PROSPECTIVE CLASS:

12 BERNSTEIN LITOWITZ BERGER & GROSSMANN LLP

13 By: BENJAMIN GALDSTON, Esq.

14 12481 High Bluff Drive, Suite 300

15 San Diego, California 92130-3582

16 (858) 720-3188 beng@blbglaw.com

17

18 FOR THE DEFENDANTS YOUTUBE, INC., YOUTUBE, LLC and

19 GOOGLE, INC.:

20 WILSON SONSINI GOODRICH & ROSATI, LLP

21 By: MAURA REES, Esq.

22 650 Page Mill Road

23 Menlo Park, California 94304

24 (650) 493-9300 mrees@wsgr.com

25
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1 A P P E A R A N C E S (Continued.)

2

3 FOR THE DEPONENT:

4 BLY LAW FIRM, PC

5 By: William Bly, Esq.

6 11601 Wilshire Boulevard, Suite 500

7 Los Angeles, California 90025

8 (888) 893-6189

9

10 ALSO PRESENT: Kelly Truelove, Consultant

11 Armando Carrassco, Videographer.

12

13 ---oOo---

14

15

16

17

18

19

20

21

22

23

24

25
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1 IKEZOYE, V.

2 09:48:53 Q Okay. Can you explain a little how it was

3 09:49:01 that the two of you came to found Audible Magic.

4 09:49:04 A I've known Jim for -- from Hewlett-Packard

5 09:49:08 for many years, and we -- we had kept in touch. Jim

6 09:49:16 had an idea about using technology to identify content

7 09:49:21 on broadcast radio. We started developing a business

8 09:49:25 plan and later on founded the company and got the

9 09:49:29 company funded.

10 09:49:30 Q Okay. And when was it that you founded the

11 09:49:32 company?

12 09:49:34 A Originally, in July of 1999, but it was a

13 09:49:38 different company name at the time. That was called

14 09:49:40 Wired Air. We changed the name to Audible Magic

15 09:49:43 Corporation in December of 1999.

16 09:49:47 Q Mr. Ikezoye, generally speaking, what types

17 09:50:18 of services does Audible Magic provide to its

18 09:50:20 customers?

19 09:50:22 A We provide copyright identification services

20 09:50:27 to a variety of different kinds of classes of

21 09:50:32 customers. We -- some of our customers are

22 09:50:37 university -- universities who buy a product and

23 09:50:42 service from us to identify content on their networks.

24 09:50:46 We have a service called Replicheck that we

25 09:50:51 sell to the CD manufacturing industry to identify
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1 IKEZOYE, V.

2 09:50:54 copyrighted music, and then we also sell services to

3 09:50:59 various digital media companies, like Web 2.0 social

4 09:51:04 networks, to identify copyrighted content that is

5 09:51:07 being uploaded by users.

6 09:51:16 Q Looking at the last of the services that you

7 09:51:27 just mentioned, the digital -- the work that you do

8 09:51:30 for digital media services, when did YouTube --

9 09:51:33 sorry -- when did Audible Magic begin providing those

10 09:51:36 kinds of services?

11 09:51:41 A To Web 2.0 companies or to just anybody in

12 09:51:45 the space?

13 09:51:46 Q Let's just start generally with anybody in

14 09:51:47 the space.

15 09:51:48 A We started providing some of the services to

16 09:51:52 the peer-to-peer companies in, I believe, 2004, in the

17 09:52:00 2004 time frame, and for those companies we helped the

18 09:52:11 peer-to-peer companies identify content that their

19 09:52:14 users were introducing into their networks.

20 09:52:18 Q Okay. In the 2004 time frame that you're

21 09:52:24 talking about, was your client base primarily

22 09:52:28 peer-to-peer services?

23 09:52:29 A Yes.

24 09:52:29 Q Can you describe -- well, actually strike

25 09:52:33 that.
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2 09:52:33 Can you identify who some of those

3 09:52:35 peer-to-peer services were? Who were your customers

4 09:52:38 in the 2004 time frame?

5 09:52:42 A Yes. Yeah, iMesh was one of our customers

6 09:52:50 who was a peer-to-peer company, and later we had --

7 09:52:54 Kaza was a customer of ours.

8 09:52:56 Q And what exactly is a peer-to-peer service?

9 09:53:00 A A peer-to-peer service is a peer-to-peer --

10 09:53:02 it's an application that allows the sharing and

11 09:53:08 transmittal of -- of copyrighted files between users.

12 09:53:15 Similar to Naps- -- the way Napster originally was.

13 09:53:20 So users could download this application, download

14 09:53:24 files, copyrighted movie and music files, and then

15 09:53:28 also they can make those available to other users.

16 09:53:34 Q Did there come a time when Audible Magic

17 09:53:37 began providing these -- these copyright

18 09:53:47 identification services to digital media services

19 09:53:49 other than peer-to-peer networks?

20 09:53:51 A Yes, we did do that.

21 09:53:53 Q Okay. Can you describe how or the type of

22 09:53:58 customer that Audible Magic next started servicing?

23 09:54:03 A We started servicing some of the more -- the

24 09:54:06 classic Web 2.0 social network companies, where some

25 09:54:12 people call it user-generated content, where users may



450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
DAVID FELDMAN WORLDWIDE, INC.

13

1 IKEZOYE, V.

2 09:54:19 have audio or video files, and they upload these files

3 09:54:22 to websites, and these websites then allow other users

4 09:54:27 to stream and to view or listen to the content.

5 09:54:32 Q Do you recall who Audible Magic's first

6 09:54:41 customer was in the social networks base?

7 09:54:44 MS. REES: Objection; vague and ambiguous.

8 09:54:46 THE WITNESS: Our first customer that we

9 09:54:49 announced was MySpace.

10 09:54:59 MR. DESANCTIS: Q. Do you recall when that

11 09:55:00 announcement was?

12 09:55:01 A The -- the first quarter of 2007.

13 09:55:09 Q Did additional customers -- actually, when I

14 09:55:24 say "customer" -- do you prefer customer or client?

15 09:55:26 A Customer is fine.

16 09:55:28 Q Okay. Did additional customers follow

17 09:55:30 MySpace?

18 09:55:31 A Yes.

19 09:55:31 Q And who -- what was the next customer in this

20 09:55:34 space that Audible Magic began providing services to?

21 09:55:38 MR. BLY: Objection to the extent that it

22 09:55:39 calls for confidential information.

23 09:55:41 You can talk about the ones that are publicly

24 09:55:44 announced.

25 09:55:44 THE WITNESS: Right.
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2 09:55:45 Other customers were YouTube, Sony Pictures

3 09:55:53 had a website called Grouper. Microsoft had Soapbox,

4 09:56:03 was a customer. In total, I believe we had over --

5 09:56:10 over the period of 30 plus customers.

6 09:56:15 MR. DESANCTIS: Q. When you say "over the

7 09:56:16 period," what period are you talking about?

8 09:56:18 A From -- from 2006 through today.

9 09:56:26 Q And when you say "30 plus customers," do you

10 09:56:29 mean 30 plus customers in the social network space

11 09:56:34 that you were describing, or are you now talking about

12 09:56:38 a broader space of clients?

13 09:56:41 A No, the Web 2.0 social networking space.

14 09:56:47 Q Okay. Who are Audible -- Audible Magic's

15 09:57:04 primary competitors for content identification

16 09:57:07 services in the Web 2.0 space?

17 09:57:12 A It changed over time, but some of the

18 09:57:16 people -- some of the companies that were in the space

19 09:57:17 were Gracenote, Volvo, Auditude, and there are

20 09:57:26 probably other customers that I can't remember names

21 09:57:34 of.

22 09:57:35 Q Do you know whether Audible Magic does more

23 09:57:38 business in the Web 2.0 space than any of the

24 09:57:41 competitors you named?

25 09:57:43 A It's my belief. I'm not aware of anybody
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2 10:07:00 submitted -- or why you submitted this declaration in

3 10:07:03 that case?

4 10:07:06 A Because we, again, we wanted to make -- grow

5 10:07:12 awareness of our services and our capabilities to the

6 10:07:16 market.

7 10:07:17 Q If you could flip to the last page. It's

8 10:07:28 dated February 2, 2006, and is that your signature

9 10:07:31 underneath it?

10 10:07:32 A Yes, it is.

11 10:07:33 Q Okay. I'm going to ask you the same question

12 10:07:36 that I asked you about the last document, which is, is

13 10:07:39 there -- as you sit here today, is there any reason to

14 10:07:42 think that anything in this declaration was inaccurate

15 10:07:46 at the time it was submitted? And if you want to take

16 10:07:50 a minute to look through it again, feel free.

17 10:08:40 A Okay.

18 10:08:49 Q Then, as you sit here today, Mr. Ikezoye, is

19 10:08:52 there any reason to -- that you know of why anything

20 10:08:54 in this -- or let me withdraw that and rephrase.

21 10:08:59 As you sit here today, do you have any reason

22 10:09:07 to believe, Mr. Ikezoye, that anything in that

23 10:09:10 declaration was inaccurate at the time it was

24 10:09:12 submitted?

25 10:09:12 A No.
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1 IKEZOYE, V.

2 10:09:17 Q Direct your attention to paragraph 18 of the

3 10:09:29 exhibit, which is on page five. The last sentence of

4 10:09:39 that paragraph states, "The Audible Magic iMesh filter

5 10:09:44 has scaled seamlessly to 5 million lookups per day and

6 10:09:50 easily could scale to meet the needs of any network in

7 10:09:52 use today."

8 10:09:53 Can you first explain what the Audible Magic

9 10:09:57 iMesh filter was that you were talking about here in

10 10:09:59 this paragraph?

11 10:10:01 A We had provided iMesh a -- software and

12 10:10:09 services that they integrated in their software

13 10:10:14 application that users used, and so the service was to

14 10:10:21 identify content that was being uploaded or downloaded

15 10:10:25 within this network.

16 10:10:27 Q And iMesh -- is iMesh an example of one of

17 10:10:34 the Web 2.0 sites that we were talking about earlier

18 10:10:36 this morning?

19 10:10:37 A No, it's a peer-to-peer network, file sharing

20 10:10:40 network provider.

21 10:10:42 Q Okay. And what does it mean or what did you

22 10:10:46 mean when you said "the filter has scaled seamlessly

23 10:10:50 to 5 million lookups per day"?

24 10:10:56 Actually, let me break that down. Let's

25 10:10:58 start with, what does "5 million lookups per
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2 10:11:02 day" mean?

3 10:11:04 A It means a lookup is when we have -- we're

4 10:11:08 presented with an unknown file and we're looking that

5 10:11:11 up and trying to match the characteristics against a

6 10:11:14 database of known content. So one lookup is one

7 10:11:18 unknown file being -- trying to be identified.

8 10:11:22 Q Okay. Let me just try to make sure I

9 10:11:24 understand that.

10 10:11:25 Who submits the unknown file to Audible

11 10:11:29 Magic?

12 10:11:31 A The iMesh application. So millions of users

13 10:11:35 had the iMesh application, piece of software running

14 10:11:38 on their computers. Our library was integrated in

15 10:11:43 that piece of software that users used, and so the

16 10:11:49 application automatically, when a file was gonna be

17 10:11:54 shared or was downloaded, we would take measurements

18 10:11:59 and then the application itself would automatically go

19 10:12:02 do a lookup against our servers. So users didn't have

20 10:12:07 to operate -- it was all operated within --

21 10:12:09 automatically within the software itself.

22 10:12:13 Q So when measurements were taken of -- of a

23 10:12:40 file to be downloaded on iMesh, does that mean -- is

24 10:12:44 that the same way of saying a fingerprint was made of

25 10:12:46 the file?
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2 10:12:47 A Yeah, a fingerprint was taken, as well as

3 10:12:49 other information about the file --

4 10:12:51 Q Okay.

5 10:12:52 A -- and we --

6 10:12:53 Q What other information was taken?

7 10:12:55 A I believe we would take the -- the metadata

8 10:12:59 title of the -- the file, and I also believe that we

9 10:13:03 would take a -- a -- information -- a hash of the

10 10:13:08 file.

11 10:13:08 Q Okay. An MD5 hash?

12 10:13:12 A Yes.

13 10:13:12 Q And what then, if anything, would Audible

14 10:13:17 Magic compare that fingerprint and additional

15 10:13:19 information against?

16 10:13:21 A We had a database of -- of fingerprints, as

17 10:13:28 well as associated MD5 hashes, and so we would compare

18 10:13:35 that against known hashes and then also known

19 10:13:39 fingerprints.

20 10:13:42 Q And at that time, what fingerprints were in

21 10:14:01 your database of fingerprints?

22 10:14:09 A At the time, according to this, it looks like

23 10:14:11 we had about 6 million copyrighted songs in our

24 10:14:15 database. So fingerprints were about that many songs.

25 10:14:18 Q And from whom were those fingerprints
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2 10:38:25 Q So if my math is correct, does that mean that

3 10:38:33 there are far -- far more false negatives than there

4 10:38:36 are false positives?

5 10:38:39 A Yes.

6 10:38:39 Q Okay. Do you know why that is?

7 10:38:44 A We've optimized the technology to minimize

8 10:38:48 the false positives, because we -- some of the

9 10:38:53 identifications are used for rights or royalty

10 10:38:56 purposes. And so if you incorrectly identify

11 10:38:59 something, then you can -- you are attributing

12 10:39:03 something to somebody who may not -- may or may not --

13 10:39:08 you may misidentify a piece of content, apply the

14 10:39:14 wrong business rules or pay the wrong person, versus

15 10:39:17 no ID is much better; and so we optimize for false --

16 10:39:25 minimizing false positives, and that's why a little of

17 10:39:28 that -- that -- those ratios.

18 10:39:32 Q I'd like to change gears for a minute, you

19 10:40:01 can put that declaration aside, and ask you some

20 10:40:03 questions about the databases in which Audible Magic

21 10:40:09 stores its reference fingerprints.

22 10:40:13 Let me just start by asking, so again that

23 10:40:15 we're on the same page: Is it the case that Audible

24 10:40:19 Magic stores its reference fingerprints in databases?

25 10:40:22 A Yes.
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2 10:40:23 Q Okay. Are they all in one big database or

3 10:40:25 are there different databases?

4 10:40:29 A We have a -- a -- a main database that

5 10:40:33 contains all of the content submitted by copyright

6 10:40:37 holders, so we have one master database. We also have

7 10:40:44 other smaller databases that are -- contain subsets of

8 10:40:51 that master database that are used in different

9 10:40:54 applications or with different customers.

10 10:41:01 Q Does that master database or main database

11 10:41:03 have a particular name that I should use so that we

12 10:41:06 know we're talking about the same thing?

13 10:41:08 A We can call it a "master database."

14 10:41:10 Q Okay. Is there something called a commercial

15 10:41:29 music database or commercial music library?

16 10:41:32 A Yes. It's -- we refer to our -- all of our

17 10:41:40 fingerprints or registrations of -- from the music

18 10:41:44 labels as our commercial music database.

19 10:41:47 Q Okay. So what fingerprints populate -- what

20 10:41:50 types of fingerprints would populate the commercial

21 10:41:53 music database?

22 10:41:54 A They are fingerprints of commercially

23 10:41:56 available musical sound recordings received from

24 10:42:03 record companies, majors and independents.

25 10:42:07 Q Approximately how many fingerprints -- or
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2 10:42:12 unique fingerprints are in that database? Do you

3 10:42:15 know?

4 10:42:16 A Today, it's over 7 million fingerprints in

5 10:42:19 our database.

6 10:42:24 Q Is there something called a commercial TV and

7 10:42:39 movie library or database at Audible Magic?

8 10:42:45 A Yes. We have also a -- we refer to all the

9 10:42:50 fingerprints from -- that we receive from film and TV

10 10:42:58 studios as our film and TV database.

11 10:43:13 Q Do you know, approximately, how many

12 10:43:18 fingerprints populate the film and TV database today?

13 10:43:22 A I believe the number is over 80,000

14 10:43:29 works/titles, that includes both full-length movies,

15 10:43:34 TV shows, as well as clips that some of the studios

16 10:43:42 also make available.

17 10:43:48 Q Now, are those audio or video fingerprints

18 10:43:52 that populate the film and TV database?

19 10:44:00 A A majority -- all of the 80,000 are audio

20 10:44:04 fingerprints, but we have also begun to register video

21 10:44:11 fingerprints, as well, of content.

22 10:44:14 Q When did that begin?

23 10:44:17 A Probably within the last year.

24 10:44:21 Q Can you describe how it is that an audio

25 10:44:54 fingerprint can identify a piece of film or video?
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2 10:45:03 A Yes. Film and television shows all have

3 10:45:07 audio soundtracks that, in general, are very unique to

4 10:45:12 those programs and those titles. So a movie has a

5 10:45:17 unique soundtrack, TV shows have unique soundtracks,

6 10:45:22 so our technology can be used to identify the

7 10:45:26 soundtrack and hence identify the piece of content.

8 10:45:30 Q And describe what you mean by "soundtrack"?

9 10:45:35 A The audio track of a movie or television

10 10:45:42 show. The sound of -- of -- the dialogue, the music,

11 10:45:46 all of the sound that is synced up with the video.

12 10:45:51 Q Okay. So when you say "soundtrack," you're

13 10:45:53 not just talking about the theme sound?

14 10:45:55 A No.

15 10:45:55 Q You're talking about the -- the dialogue and

16 10:46:00 all of the sound in a particular movie or TV show?

17 10:46:04 A That's correct. We identify -- we take a

18 10:46:05 fingerprint of the entire audio track attached to the

19 10:46:15 video, the TV show, or the movie.

20 10:46:25 Q We've talked about the commercial music

21 10:46:58 database or library, and the commercial film and TV

22 10:47:04 library.

23 10:47:05 Are there any other libraries of that type

24 10:47:12 that Audible Magic maintains of that breadth, or are

25 10:47:17 those the -- or does it break down into those two
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2 14:21:40 database, to -- for Google Video as well.

3 14:21:46 Q Okay.

4 14:22:15 A Can I make one thing -- going back?

5 14:22:17 Q Yes.

6 14:22:18 A The Google Video contract seems to be 20,000,

7 14:22:21 but I don't know that for sure.

8 14:22:23 Q Okay. Is there a separate written contract

9 14:22:26 between Audible Magic and Google Video?

10 14:22:29 A Yes; there was an amendment to this contract.

11 14:22:34 Q Okay. Then -- then putting the Google Video

12 14:22:56 contract aside and just looking at the Audible Magic

13 14:22:58 relationship, can you -- can -- can you tell us what

14 14:23:06 the fees are -- what they were and what they are today

15 14:23:12 that YouTube is paying Audible Magic?

16 14:23:16 A When we originally did the agreement for the

17 14:23:19 first period, the original term, it was per

18 14:23:24 month, and then there's a period of -- from

19 14:23:32 January 1st, 2008, through December 31st, 2008, where

20 14:23:36 the fees went up to a month, and then there

21 14:23:40 was an extension for 2009 and there is an option on an

22 14:23:47 extension for 2010.

23 14:23:50 Q And was there a -- any sort of one-time lump

24 14:23:59 sum additional fee owed to Audible Magic from YouTube

25 14:24:03 at the beginning of the contract?
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2 14:24:05 A Yeah, there was a amount due that

3 14:24:14 needed to be paid on execution.

4 14:24:16 Q Okay. So -- and did YouTube actually pay

5 14:24:19 Audible Magic on execution of the contract?

6 14:24:22 A I believe so.

7 14:24:23 Q Okay. Is YouTube still using Audible Magic

8 14:24:31 content ID services today?

9 14:24:34 A Yes.

10 14:24:34 Q Is it still being governed by this same

11 14:24:37 contract?

12 14:24:38 A Yes.

13 14:24:38 Q Okay. Do you know what it would cost YouTube

14 14:25:05 to include in its custom database fingerprints from

15 14:25:15 Audible Magic's film and TV reference database?

16 14:25:24 A Not specifically, because the way our pricing

17 14:25:27 would go for this would be, we would need to

18 14:25:29 understand the transaction volume, and so

19 14:25:34 understanding the transaction volume, I could give you

20 14:25:37 a price.

21 14:25:38 Q Okay. If you assumed that the transaction

22 14:25:41 volume -- volume was the same as the transaction

23 14:25:47 volume covered in the existing contract that we're

24 14:25:50 looking at now, can you approximate what that price

25 14:25:55 would be?
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2 14:25:56 A My guess would be at least the price

3 14:25:59 that's listed here.

4 14:26:00 Q Okay. Does that mean the monthly fees

5 14:26:19 and double the one-time start-up fee? In other words,

6 14:26:22 would there be a new one-time start-up fee?

7 14:26:25 A It's all subject to negotiation, but we

8 14:26:27 probably wouldn't have a start-up fee, that one-time

9 14:26:30 fee. We would the monthly fee.

10 14:26:34 Q I -- I'm sorry. You said you probably would

11 14:26:36 not have --

12 14:26:36 A Would not.

13 14:26:36 Q -- a start-up fee?

14 14:26:37 A We probably would not have a start-up fee.

15 14:26:40 Q But you would the monthly fee?

16 14:26:45 A Right.

17 14:26:45 Q Okay. Do you recall whether YouTube's

18 14:27:24 testing of Audible Magic's content ID services began

19 14:27:30 at the time this contract was executed or whether it

20 14:27:33 began prior to that?

21 14:27:35 A I believe it was prior to the execution of

22 14:27:37 this contract.

23 14:28:14 MR. DESANCTIS: Okay. Can we go off the

24 14:28:15 record for two minutes and just take a very short

25 14:28:21 break.
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2 14:28:21 THE VIDEOGRAPHER: We are now going off the

3 14:28:22 record.

4 14:28:23 The time is approximately 2:24 p.m.

5 14:28:25 (Recess taken.)

6 14:41:42 THE VIDEOGRAPHER: We are now going back on

7 14:41:43 the record.

8 14:41:44 The time is approximately 2:37 p.m.

9 14:41:47 MR. DESANCTIS: Q. Mr. Ikezoye, before we

10 14:41:51 broke, we were looking at what's been marked as

11 14:41:57 Ikezoye Exhibit 9. Do you still have that in front of

12 14:42:01 you?

13 14:42:01 A Yes.

14 14:42:01 Q And that is the -- that is the e-mail with

15 14:42:06 the YouTube/Audible Magic contract attached; correct?

16 14:42:10 A Correct.

17 14:42:10 Q I want you to consider the services that were

18 14:42:18 contracted for in the agreement and that -- that

19 14:42:23 YouTube actually agreed to provide -- that Audible

20 14:42:28 Magic agreed to provide to YouTube.

21 14:42:30 Was -- was Audible Magic capable of providing

22 14:42:37 those services in October of 2006 when this contract

23 14:42:44 was signed?

24 14:42:45 A Which services?

25 14:42:46 Q The services that were contracted for in the
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2 17:37:43 content and how it's used, in general, it means how,

3 17:37:47 if rights change, for example, allow it to block or

4 17:37:52 block to allow, that's what -- how rights are changed,

5 17:37:57 what it refers to.

6 17:37:58 MS. REES: Okay.

7 17:38:05 Q And do you understand the author of this

8 17:38:06 e-mail to be Nick Rockwell, who was an MTVN employee?

9 17:38:12 A Yes.

10 17:38:12 Q Okay. Exhibit 31.

11 17:38:45 (Document marked Ikezoye Exhibit 31

12 17:38:46 for identification.)

13 17:38:46 MS. REES: Q. Can you identify Exhibit 31?

14 17:39:17 A Well, it looks like an e-mail between some

15 17:39:20 people at -- in MTV Viacom.

16 17:39:25 Q And in the, I guess, third e-mail down,

17 17:39:31 there's a statement, "AM is examining our mpeg files

18 17:39:36 to figure out why they cannot get an audio

19 17:39:40 fingerprint, still a software issue"; do you see that?

20 17:39:44 A Yes.

21 17:39:44 MR. DESANCTIS: Objection.

22 17:39:45 MS. REES: Q. Do you recall an issue in or

23 17:39:46 about April 2007 where Audible Magic was having

24 17:39:46 difficulty getting an audio fingerprint on some Viacom

25 17:39:51 content?
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2 17:39:51 MR. DESANCTIS: Objection to the form and

3 17:39:52 foundation.

4 17:39:55 THE WITNESS: There may have been. I don't

5 17:39:57 recall the specific problem, though.

6 17:39:59 MS. REES: Q. And looking at the very top

7 17:40:02 e-mail in this chain, there's a statement in response

8 17:40:08 to the question, "So has anything been fingerprinted

9 17:40:10 and loaded onto their database just the CC online

10 17:40:14 content"; do you see that?

11 17:40:16 A Yes.

12 17:40:16 Q Do you have any understanding as to what the

13 17:40:18 CC online content refers to?

14 17:40:20 MR. DESANCTIS: Objection to form and

15 17:40:21 foundation.

16 17:40:22 THE WITNESS: Yes. The online content were

17 17:40:24 clips that were -- that they provided access to us

18 17:40:29 that were on some of the MTV sites.

19 17:40:35 MS. REES: Exhibit 32.

20 17:40:54 (Document marked Ikezoye Exhibit 32

21 17:41:07 for identification.)

22 17:41:07 MS. REES: Q. Can you identify Exhibit 32?

23 17:42:06 A Yes. It is the -- a service agreement to

24 17:42:10 MTVN -- MTV Networks with Audible Magic for content

25 17:42:17 identification services.
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2 17:42:17 Q And was this for content identification

3 17:42:20 services to be run against the UGC services operated

4 17:42:26 by Viacom where users could upload videos?

5 17:42:30 A Yes.

6 17:42:30 MR. DESANCTIS: Objection to form.

7 17:42:31 THE WITNESS: Sorry.

8 17:42:31 Yes.

9 17:42:32 MS. REES: Q. Do you know which online

10 17:42:40 services belonging to Viacom were -- under this

11 17:42:43 agreement would be -- would have Audible Magic

12 17:42:47 filtering performed on them?

13 17:42:50 A I don't know which services specifically

14 17:42:53 these service -- we -- we provided services to, but

15 17:42:56 this agreement provided for, I believe, all of MTVN

16 17:43:02 UGC properties to be able to be utilized.

17 17:43:08 Q And if you turn to the page numbered AM3831,

18 17:43:18 is that your signature at the bottom of the page?

19 17:43:20 A Yes, it is.

20 17:43:20 Q And this agreement was entered into on

21 17:43:23 March 5th, 2007; is that correct?

22 17:43:26 A It appears so.

23 17:43:28 Q Now, Audible Magic had entered into a filter

24 17:43:32 agreement with YouTube in October of 2006; correct?

25 17:43:35 A That is correct.
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2 18:20:32 Q And so the press release says that "HFA and

3 18:20:37 AM will work together to combine AM's ability to

4 18:20:41 identify sound recordings with HFA's capacity to

5 18:20:46 identify musical compositions embodied in those sound

6 18:20:50 recordings along with the associated music publishing

7 18:20:53 rights holders"; do you see that?

8 18:20:56 A Yes.

9 18:20:56 Q What, if anything, was done in order to

10 18:20:59 accomplish what's described in that sentence?

11 18:21:01 A We've needed to match databases between our

12 18:21:08 sound recording and Harry Fox's database of

13 18:21:13 compositions and publishers.

14 18:21:17 Q And has that happened?

15 18:21:19 A Yes.

16 18:21:20 Q And how is that accomplished?

17 18:21:23 A We provide some of our database metadata with

18 18:21:33 an identifier and we send that to Harry Fox, and then

19 18:21:37 they do a process of automated and manual matching to

20 18:21:43 their database.

21 18:21:43 Q And what's the result of that process of

22 18:21:50 automated and manual matching that Harry Fox does?

23 18:21:54 MR. DESANCTIS: Objection to form.

24 18:21:55 THE WITNESS: We have a link, then when we --

25 18:22:00 when we have a sound recording, we have a link that
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2 18:22:02 goes into the Harry Fox database that can say here are

3 18:22:06 the -- here are the -- here's the composition and here

4 18:22:11 are some of the music publishers.

5 18:22:14 MS. REES: Q. And does this allow Audible

6 18:22:17 Magic to be able to identify compositions, as well as

7 18:22:22 sound recordings, when it's doing matches?

8 18:22:27 A Audible Magic in comp- -- in combination with

9 18:22:30 Harry Fox, yes, it does allow us to identify

10 18:22:34 compositions.

11 18:22:37 Q And for -- if you can characterize, for what

12 18:22:41 percentage of the sound recordings that are in Audible

13 18:22:45 Magic's database is there also composition information

14 18:22:49 available?

15 18:22:49 MR. DESANCTIS: Objection to form;

16 18:22:51 foundation; and calls for speculation.

17 18:22:54 THE WITNESS: Can you repeat the question?

18 18:22:56 MS. REES: Sure.

19 18:22:58 Q If you can characterize it, for what

20 18:23:01 percentage of the sound recordings that are in Audible

21 18:23:04 Magic's music database is there also composition

22 18:23:08 information available through Harry Fox?

23 18:23:11 MR. DESANCTIS: Same objection.

24 18:23:12 THE WITNESS: It is a -- a minority of the

25 18:23:17 sound recordings in our database, and the way -- but
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2 18:23:22 the way we have gone about it is we have -- we provide

3 18:23:27 to Harry Fox the most frequently identified sound

4 18:23:34 recordings and we start that way, and so we -- of the

5 18:23:37 identifications we have, we have a great majority of

6 18:23:39 them, but from the -- the number of sheer titles in

7 18:23:43 our database, it's probably a -- a small percentage.

8 18:23:50 MS. REES: Q. Has Audible Magic received any

9 18:23:51 composition information directly from music

10 18:23:55 publishers, so not from HFA, but from a music

11 18:23:59 publisher directly?

12 18:24:01 A I believe we have.

13 18:24:02 Q Which music publishers, if you know?

14 18:24:06 A They're some of the smaller music publishers.

15 18:24:12 I can't remember some of the names right now.

16 18:24:17 Q Is there a type of written agreement between

17 18:24:20 Harry Fox Agency and Audible Magic concerning this

18 18:24:23 collaboration?

19 18:24:24 A Yes, there's a high-level collaboration

20 18:24:27 agreement.

21 18:24:41 Q So with respect to Audible Magic's master

22 18:24:49 database of all the fingerprints that Audible Magic

23 18:24:52 has, how many of them are -- well, strike that.

24 18:25:00 So earlier you had mentioned a commercial

25 18:25:03 music database --
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2 18:25:04 A Yes.

3 18:25:05 Q -- do you recall that?

4 18:25:07 Approximately how many fingerprints are in

5 18:25:09 the commercial database?

6 18:25:10 A Today?

7 18:25:11 Q Yes.

8 18:25:13 A I think over 7 million.

9 18:25:16 Q And approximately how many fingerprints are

10 18:25:20 in Audible Magic's master database, including all

11 18:25:24 fingerprints?

12 18:25:26 A More than music?

13 18:25:27 Q Yes, the -- assuming I -- earlier I think we

14 18:25:31 had defined the master database to be all of the

15 18:25:34 Audible Magic fingerprints.

16 18:25:36 A Right.

17 18:25:36 Q So the question would be, how many

18 18:25:39 fingerprints are in that master database?

19 18:25:41 A So it's -- you know, in music database we

20 18:25:46 have over 7 million; in the film and television

21 18:25:48 database, I said over 80,000; and looking at the

22 18:25:51 report, it looks like it's over 120,000.

23 18:25:54 Q So something around in the area of 7,120,000?

24 18:25:59 A It's higher than that, but yes.

25 18:26:02 Q So that means that out of all the
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2 18:49:29 Q Sure.

3 18:49:30 A Repeat the question.

4 18:49:31 Q Sure.

5 18:49:31 As of November 2006, when a number of the

6 18:49:34 content owners were added to the database, according

7 18:49:36 to the second page of Exhibit 12, Audible Magic didn't

8 18:49:41 have any fingerprints in the film and TV database that

9 18:49:45 it could have added, did it?

10 18:49:47 A No, I think we did have some. If on, you

11 18:49:50 know, Exhibit 4A we said that, 2006, we did have some

12 18:49:57 fingerprints in the database. It said nine.

13 18:49:59 Q Okay. So there were nine --

14 18:50:00 A Yeah.

15 18:50:00 Q -- film and TV fingerprints that could have

16 18:50:03 been added at that time?

17 18:50:08 A Right.

18 18:50:08 Q Earlier you testified that Audible Magic

19 18:50:13 could and would have added the film and TV database

20 18:50:17 fingerprints to the YouTube contract if YouTube had

21 18:50:21 asked; do you recall that testimony?

22 18:50:23 A Yes, and yes.

23 18:50:24 Q But it could only have done that to the

24 18:50:30 extent that it had fingerprints in its TV and film

25 18:50:34 database; correct?
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2 18:50:34 MR. DESANCTIS: Objection to form.

3 18:50:36 THE WITNESS: That is correct. We would need

4 18:50:38 the fingerprints to deploy them in the database.

5 18:50:43 MS. REES: Q. During the time frame from --

6 18:51:36 during the 2004 and 2005 time frame, did Audible Magic

7 18:51:42 offer to any UGC or Web 2.0 online services, did

8 18:51:48 Audible Magic offer filtering services to any

9 18:51:52 companies in that space?

10 18:51:53 MR. DESANCTIS: Objection to form.

11 18:51:55 MS. REES: Q. 2004 and 2005 time frame.

12 18:51:55 A No.

13 18:52:03 Q Why not?

14 18:52:07 A First, I don't believe there were many Web

15 18:52:09 2.0 UGC sites during that time frame, and second, we

16 18:52:13 hadn't been -- we had -- we didn't sign a customer

17 18:52:16 during that period of time, and...

18 18:52:20 Q And UM -- and Audible Magic had not actually

19 18:52:26 deployed its filtering technology for any Web 2.0 or

20 18:52:31 UGC sites in the 2004 and 2005 time frame?

21 18:52:36 MR. DESANCTIS: Objection to form and the use

22 18:52:37 of "filtering technology"?

23 18:52:43 THE WITNESS: We didn't have any customers

24 18:52:44 during that time, so we wouldn't have deployed -- we

25 18:52:44 wouldn't have any customers in the UGC Web 2.0 space
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2 18:52:47 and so we wouldn't have deployed a system for that.

3 18:53:20 MS. REES: Q. During the time frame between

4 18:53:45 October 2006 when Audible Magic signed this agreement

5 18:53:48 with YouTube in the first quarter of 2007 when the

6 18:53:50 Audible Magic filtering actually went live, were you

7 18:53:55 aware of any problems that YouTube was having with

8 18:53:57 getting the record labels to provide updated and

9 18:54:01 correct metadata for use in the filtering service?

10 18:54:05 MR. DESANCTIS: Objection to form.

11 18:54:06 THE WITNESS: I'm sure there was some

12 18:54:07 confusion regarding getting the content and rules,

13 18:54:13 fingerprints, and determining which fingerprints to

14 18:54:15 put in the database during that period of time.

15 18:54:17 MS. REES: Q. And do you know how that

16 18:54:19 confusion was resolved, if it was?

17 18:54:22 A No, I don't.

18 18:54:39 Q If you could turn back to Exhibit 17, and

19 18:54:59 this was the document relating to at least a potential

20 18:55:05 proposal regarding the MPAA filtering pilot test; is

21 18:55:10 that right?

22 18:55:11 A Yes.

23 18:55:11 Q So as of the date of this document,

24 18:55:22 October 9, 2006, Audible Magic didn't actually have

25 18:55:26 any film and TV fingerprints in its database; right?
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2 18:55:31 A Correct.

3 18:55:31 Q So one of the things that would have had to

4 18:55:35 have been done in order to do the type of pilot tests

5 18:55:38 that's contemplated in this proposal would be to

6 18:55:43 obtain such fingerprints from film and TV companies?

7 18:57:04 A Yes.

8 18:57:04 Q So earlier you testified, and, again, correct

9 18:57:08 me if I'm wrong, don't mean to mischaracterize, that

10 18:57:12 audio fingerprinting is effective in identifying video

11 18:57:16 files; does that sound right?

12 18:57:19 A Yes.

13 18:57:19 Q And then you also said as long as Audible

14 18:57:22 Magic had the reference fingerprint in its database

15 18:57:25 corresponding to that video file; right?

16 18:57:27 A That's correct. Sorry.

17 18:57:31 Q Now, as of 2006, I think we said there were,

18 18:57:37 what, nine fingerprints in the TV film database; was

19 18:57:42 that right?

20 18:57:43 A Yes.

21 18:57:43 Q Ask -- and then even today the total is

22 18:57:50 approximately 129,000, according to Exhibit 4A?

23 18:57:59 A Yes.

24 18:57:59 Q If you could turn back to Exhibit 24.

25 18:58:58 And this was an e-mail from Lou Kvitek to
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12 Ruggieri, Registered Professional Reporter

13 and Notary Public of the State of New

14 York.

15

16

17

18

19

20

21

22

23

24

25
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1

2 A P P E A R A N C E S:

3

4 FOR THE DEFENDANTS YOUTUBE, INC., YOUTUBE,

5 LLC and GOOGLE, INC.:

6 WILSON SONSINI GOODRICH & ROSATI, LLP

7 BY: MAURA REES, ESQ.

8 650 Page Mill Road

9 Palo Alto, California 94304-1050

10 (650) 493-9300

11 Mrees@wsgr.com

12

13 FOR THE HARRY FOX AGENCY AND

14 THE WITNESS:

15 LIEFF CABRASER HEIMANN & BERNSTEIN

16 BY: DAVID S. STELLINGS, ESQ

17 ANNIKA K. MARTIN, ESQ.

18 250 Hudson Street, 8th Floor

19 New York, NY 10013-1413

20 (212) 355-9500

21 Dstellings@lchb.com

22

23 ALSO PRESENT:

24 MANUEL ABREU, Videographer

25
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1

2 IT IS HEREBY STIPULATED AND

3 AGREED, by and between the attorneys

4 for the respective parties herein,

5 that filing and sealing be and the

6 same are hereby waived.

7 IT IS FURTHER STIPULATED AND

8 AGREED that all objections, except as

9 to the form of the question, shall be

10 reserved to the time of the trial.

11 IT IS FURTHER STIPULATED AND

12 AGREED that the within deposition may

13 be sworn to and signed before any

14 officer authorized to administer an

15 oath, with the same force and effect

16 as if signed and sworn to before the

17 Court.

18

19

20

21

22

23

24

25
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1 APOLITO

2 A. Yes.

3 Q. The Harry Fox Agency did not end

4 up entering into any type of collaboration

5 10:46:31 agreement with Auditude; is that right?

6 A. Correct.

7 Q. Do you recall why there was no

8 collaboration agreement with Auditude?

9 A. I recall Auditude does have

10 10:47:01 fingerprinting technology; however they

11 were not interested in working with

12 user-generated content sites.

13 Q. Have there been any discussions

14 between Auditude and Harry Fox Agency

15 10:47:23 after the 2007 time frame?

16 A. I believe we sent them the press

17 release of our Audible Magic collaboration

18 and asked them if they would like to

19 continue conversations.

20 10:47:46 Q. And were there continued

21 conversations after that?

22 A. Not that I recall.

23 Q. What is the purpose of the

24 collaboration agreement that Harry Fox

25 10:48:07 Agency has with Audible Magic?
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1 APOLITO

2 A. Audible Magic has a database of

3 sound recording information. They use

4 that information to create codes,

5 10:48:21 fingerprint of the audio, and then they

6 help sites in identifying content through

7 the fingerprints.

8 Although a site may use Audible

9 Magic and determine that it's a particular

10 10:48:33 sound recording, there's still a missing

11 link, which is the publisher information.

12 Harry Fox was hoping to facilitate

13 licensing by also combining the publishing

14 information with the Audible Magic

15 10:48:46 information so that somebody who wanted to

16 license could get both sets of

17 information.

18 Q. What's the current status of the

19 Harry Fox's collaboration with Audible

20 10:49:00 Magic?

21 A. We continue to match our data

22 sets to ensure that tracks that Audible

23 Magic has have corresponding Harry Fox

24 song codes.

25 10:49:29 MS. REES: Exhibit 9.
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1 APOLITO

2 (Apolito Exhibit 9, potential

3 business model, marked for

4 identification, as of this date.)

5 10:50:09 (Witness reviews document.)

6 Q. Can you identify Exhibit 9?

7 A. This is one potential business

8 model that was developed.

9 Q. When you say a "potential

10 10:50:16 business model," what do you mean by that?

11 A. Different ways that we could

12 work together with, whether it be Audible

13 Magic or a similar party and a potential

14 licensee and Harry Fox.

15 10:50:26 Q. Is the business model that's

16 reflected in Exhibit 9 something that

17 Harry Fox has since implemented?

18 A. No.

19 MS. REES: Exhibit 10.

20 10:51:06 (Apolito Exhibit 10, document

21 regarding relationship between HFA

22 and Audible Magic, marked for

23 identification, as of this date.)

24 (Witness reviews document.)

25 10:52:32 Q. Can you identify Exhibit 10?
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Redacted at the request of Plaintiffs pending a meet and confer and,
if applicable, further action of the Court.


