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1

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK
----------------------------------X
VIACOM INTERNATIONAL, INC.,
COMEDY PARTNERS, COUNTRY MUSIC
TELEVISION, INC., PARAMOUNT
PICTURES CORPORATION, and BLACK
ENTERTAINMENT TELEVISION, LLC,

Plaintiffs,

vs. NO. 07-CV-2203

YOUTUBE, INC., YOUTUBE, LLC,
and GOOGLE, INC.,

Defendants.
----------------------------------X

VIDEOTAPED DEPOSITION OF
SCOTT HURWITZ

NEW YORK, NEW YORK
WEDNESDAY, SEPTEMBER 10, 2008

Reported By:
Jennifer Ocampo-Guzman
JOB NO.: 15778
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1

2 September 10, 2008
10:09 a.m.

3

4

5

6 Videotaped Deposition of SCOTT

7 HURWITZ, held at the offices of Mayer

8 Brown, 1675 Broadway, New York, New

9 York, pursuant to subpoena, before

10 Jennifer Ocampo-Guzman, a Real-Time

11 Shorthand Reporter and Notary Public of

12 the State of New York.
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14
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23
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25
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1

2 A P P E A R A N C E S:

3

4 FOR THE PLAINTIFFS VIACOM INTERNATIONAL,

5 INC.:

6 SHEARMAN & STERLING, LLP

7 BY: JOHN GUELI, Esq.

8 COLLEEN M. MERINGOLO, Esq.

9 599 Lexington Avenue

10 New York, New York 10022-6069

11 (212) 848-4000 jgueli@shearman.com

12 colleen.meringolo@shearman.com

13

14

15 FOR THE LEAD PLAINTIFFS AND PROSPECTIVE

16 CLASS:

17 PROSKAUER ROSE, LLP

18 BY: DANIEL P. GOLDBERGER, ESQ.

19 1585 Broadway

20 New York, New York 10036-8299

21 212-969-3174 dgoldberger@proskauer.com
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1

2 A P P E A R A N C E S: (Continued)

3

4 FOR THE DEFENDANTS YOUTUBE, INC., YOUTUBE,

5 LLC and GOOGLE, INC.:

6

7 WILSON SONSINI GOODRICH & ROSATI

8 BY: MICHAEL H. RUBIN, Esq.

9 650 Page Mill Road

10 Palo Alto, California 94304-1050

11 650-849-3311 mrubin@wsgr.com

12

13 MAYER BROWN

14 BY: JASON KIRSCHNER, Esq.

15 1675 Broadway

16 New York, New York 10019-5820

17 (212) 506-2115 jkirschner@mayerbrown.com

18 -and-

19 BY: RICHARD BEN-VENISTE, ESQ.

20 (202) 263 3333

21 rben-veniste@mayerbrown.com

22

23

24

25
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2 APPEARANCES (Continued):

3

4 ATTORNEY FOR THIRD-PARTY ICED MEDIA AND THE

5 DEPONENT:

6 DUNLOP & ASSOCIATES

7 BY: VICTOR ANTONIO DUNLOP, Esq.

8 55 Washington Street, Suite 451

9 Brooklyn, New York 11201

10 718-403-9261 vdunlop_1@hotmail.com

11

12 ALSO PRESENT:

13

14 MANUEL ABREU, Videographer

15

16

17

18

19

20

21

22

23

24

25
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1 Hurwitz

2 11:04:27 anything that says specifically we want this

3 11:04:29 on YouTube, upload this to YouTube. YouTube

4 11:04:33 specifically isn't asked.

5 11:04:35 Q. That's never occurred as far as you

6 11:04:37 can recall?

7 11:04:37 A. I don't believe so, no.

8 11:04:39 Q. Do you have any YouTube accounts?

9 11:04:53 A. Yes.

10 11:04:54 Q. What is the YouTube user name for

11 11:04:57 those accounts?

12 11:04:57 A. Thatsfunny, thatisalsofunny.

13 11:05:02 Q. Are those your personal accounts or

14 11:05:05 are those ICED Media accounts?

15 11:05:08 A. Both.

16 11:05:08 Q. Do you have any other accounts?

17 11:05:15 A. No.

18 11:05:15 Q. Does ICED Media have any other

19 11:05:17 accounts?

20 11:05:18 A. No.

21 11:05:26 Q. Have you ever logged into YouTube

22 11:05:28 through another account?

23 11:05:29 A. Personally, no.

24 11:05:33 Q. Has anyone at ICED Media logged

25 11:05:36 into YouTube to another account for work
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1 Hurwitz

2 11:05:39 purposes?

3 11:05:40 A. For work purposes, it's possible.

4 11:05:45 Q. Have you ever used content that was

5 11:06:19 already on YouTube; in other words, content

6 11:06:21 that you did not upload to YouTube yourself

7 11:06:24 in the context of a campaign?

8 11:06:27 A. Could you define "used"?

9 11:06:30 Q. Incorporate into a marketing --

10 11:06:33 A. Sure.

11 11:06:34 Q. -- project?

12 11:06:35 A. Yes.

13 11:06:36 Q. Have you ever done that on behalf

14 11:06:38 of Viacom?

15 11:06:38 A. Incorporate content that's already

16 11:06:42 been uploaded to YouTube into the marketing

17 11:06:46 for a campaign, yes.

18 11:06:49 Q. What campaign?

19 11:06:52 A. Jackass.

20 11:06:53 Q. Could you explain?

21 11:06:56 A. Jackass has been around for years,

22 11:07:02 many clips out there from the television

23 11:07:06 series, from, I guess, there's a variety of

24 11:07:10 Jackass clips on the internet, websites.

25 11:07:15 Again, the way the -- you set up
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1 Hurwitz

2 11:07:18 features with websites, you make it as easy

3 11:07:20 as possible for them to post a feature for

4 11:07:23 you. Try and do as much work for them as you

5 11:07:26 can. So rather than telling a website, hey,

6 11:07:29 go on YouTube, there's a lot of Jackass clips

7 11:07:33 on there, go find them, and develop a feature

8 11:07:34 for me. Sometimes it's easier to provide

9 11:07:37 them with, you know, a bunch of links of

10 11:07:40 stuff that's already out there. I know you

11 11:07:41 make top ten funniest moments of all time,

12 11:07:45 here is 20 to help you make your top ten

13 11:07:48 list. That's one way.

14 11:07:50 Q. Was Viacom aware that you did that?

15 11:07:54 A. Yeah.

16 11:07:55 Q. And they approved of you doing

17 11:07:56 that?

18 11:07:56 A. Yeah.

19 11:07:58 Q. Any other times that you did that?

20 11:08:02 A. I mean there's -- I can't think of

21 11:08:04 specifics, but when there is content out

22 11:08:07 there that pertains to a project and they can

23 11:08:10 help you tell a story, you tell them about

24 11:08:13 that clip and let them know to go to watch

25 11:08:17 something.
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1 Hurwitz

2 11:08:17 Q. And the client is always approving

3 11:08:19 of that activity?

4 11:08:21 A. Sure.

5 11:08:21 Q. Do you know what the embed feature

6 11:08:31 is on YouTube?

7 11:08:32 A. Yes.

8 11:08:32 Q. Have you ever used that feature?

9 11:08:34 A. Yes.

10 11:08:35 Q. Could you explain what that feature

11 11:08:36 is?

12 11:08:36 A. Specifically to YouTube, I'm not

13 11:08:38 sure if we've used their embed feature, but I

14 11:08:44 am familiar with what the embed feature is as

15 11:08:48 it pertains to these viable video sites.

16 11:08:52 Q. Could you explain that?

17 11:08:52 A. The embed feature allows that media

18 11:08:56 player to be easily featured on a website

19 11:08:59 where, I believe, you're one or two clicks

20 11:09:01 away from watching the video rather than

21 11:09:06 clicking on a link sending you to a website

22 11:09:06 to go watch that content.

23 11:09:08 Q. Is this part of making it easy for

24 11:09:10 other sites that you were just describing?

25 11:09:13 A. Yes.
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1 Hurwitz

2 11:09:13 Q. And you can't recall whether you've

3 11:09:15 ever used YouTube for that process?

4 11:09:17 A. Used YouTube's specific embed code,

5 11:09:20 like where you click on their embed code or

6 11:09:23 if we gave the link and the website embedded

7 11:09:26 it on their page, I don't know which one was

8 11:09:29 used, but we have used content that's, like,

9 11:09:32 we have given YouTube content that's already

10 11:09:37 on the website to websites to third-party

11 11:09:41 websites, and that content has been embedded

12 11:09:44 on their home pages or logs.

13 11:09:47 Q. And you indicated that you have

14 11:09:50 both uploaded client content yourself and

15 11:09:53 found preexisting client content for that

16 11:09:57 purpose; correct?

17 11:09:59 A. Yeah.

18 11:10:00 Q. And the clients always approved of

19 11:10:02 that?

20 11:10:02 A. Yeah.

21 11:10:14 Q. In the course of using YouTube,

22 11:10:17 have you ever used any other features of the

23 11:10:19 website?

24 11:10:20 A. Specifically?

25 11:10:23 Q. Such as commenting?
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1 Hurwitz

2 12:58:45 unrelated to "Jackass" itself?

3 12:58:49 A. Yeah, these guys have done lots

4 12:58:51 of -- there is lots of video content online

5 12:58:56 that has Johnny Knoxville or Steve-O or any

6 12:59:00 of that crew.

7 12:59:02 Q. If you could turn to the next page,

8 12:59:12 please. If you see down at the bottom it

9 12:59:20 indicates reporting?

10 12:59:22 A. Uh-huh.

11 12:59:22 Q. It indicates that ICED Media would

12 12:59:27 be sending full reporting on a biweekly

13 12:59:30 basis?

14 12:59:30 A. Uh-huh.

15 12:59:31 Q. Is that correct?

16 12:59:32 A. Or as, or by request at any time

17 12:59:34 during the life of the campaign.

18 12:59:35 Q. Did you provide those reports?

19 12:59:38 A. Yeah.

20 12:59:39 Q. How did you provide those reports?

21 12:59:41 A. I believe they were weekly reports.

22 12:59:45 Q. In what form did you provide them?

23 12:59:47 A. In the same form as all of our

24 12:59:49 other reporting.

25 12:59:50 Q. And what form is that?
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1 Hurwitz

2 12:59:51 A. Electronically.

3 12:59:52 Q. Via e-mail?

4 12:59:54 A. Yes.

5 12:59:56 Q. Are they in, are those reports

6 12:59:59 always provided in the body of e-mails or are

7 13:00:02 they also sometimes provided as attached Word

8 13:00:04 documents?

9 13:00:04 A. It could be both.

10 13:00:04 (Deposition Exhibit IM-010, E-mail

11 13:00:04 dated 7/31/06, Bates Nos. VIA000367207

12 13:00:04 through VIA00367211, marked for

13 13:00:35 identification, this date.)

14 13:00:35 MR. RUBIN: I would like to mark

15 13:00:36 the next exhibit as Deposition Exhibit

16 13:00:40 number 10. This document was produced

17 13:00:42 by Viacom marked VIA00367207 through

18 13:00:56 VIA00367211.

19 13:01:04 Q. Do you recognize this document?

20 13:01:06 A. Uh-huh, yes.

21 13:01:07 Q. What is it?

22 13:01:09 A. It's an e-mail between myself and

23 13:01:10 Amy Powell.

24 13:01:12 Q. And what does the e-mail say?

25 13:01:15 A. That we are very excited about the
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1 Hurwitz

2 13:01:19 campaign, we've done research on YouTube over

3 13:01:22 the last few days and have found that there

4 13:01:25 are so many different clips that we're going

5 13:01:28 to create a few different quote, unquote,

6 13:01:31 lists to give to our site targets.

7 13:01:33 "These quote, unquote, lists will

8 13:01:35 be along the lines of quote, unquote, most

9 13:01:38 painful; quote, unquote, laugh out loud

10 13:01:41 funniest; quote, unquote, most obnoxious;

11 13:01:44 quote, unquote, best montage, et cetera.

12 13:01:46 "Each list will include URLs to

13 13:01:50 view that particular content on YouTube. We

14 13:01:51 will also encourage our site to create their

15 13:01:54 own list from the document of links we send

16 13:01:57 them. "

17 13:01:59 Q. Does the e-mail consist of anything

18 13:02:01 else?

19 13:02:02 A. Yeah, I mean we talk about I

20 13:02:06 haven't heard back from her regarding a

21 13:02:09 promotional opportunity that we were looking

22 13:02:11 to put together and just wanted to touch

23 13:02:17 base, standard.

24 13:02:18 Q. Is there an attachment to the

25 13:02:21 e-mail?
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1 Hurwitz

2 13:02:21 A. It looks like there is, yeah, it

3 13:02:23 looks there's a Word document attached to it.

4 13:02:27 Q. And is this the list of "Jackass"

5 13:02:32 content you found on YouTube?

6 13:02:34 A. I believe so. I don't -- without

7 13:02:37 seeing the actual e-mail and seeing the Word

8 13:02:40 document and not having seen this e-mail in

9 13:02:46 years, looks to be.

10 13:02:48 Q. And you have no reason to doubt

11 13:02:50 that it is?

12 13:02:51 A. I shouldn't, no.

13 13:02:54 Q. Do you recall Amy Powell's response

14 13:02:59 to this e-mail?

15 13:03:01 A. I do not.

16 13:03:02 Q. Did Amy Powell instruct you not to

17 13:03:04 engage in that marketing plan?

18 13:03:05 A. I don't recall.

19 13:03:06 Q. Did you engage in this marketing

20 13:03:07 plan?

21 13:03:07 A. I believe we did.

22 13:03:13 MR. RUBIN: I would like to

23 13:03:14 introduce the next exhibit marked as

24 13:03:16 Exhibit 11.

25 (Deposition Exhibit IM-011, E-mail
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1 Hurwitz

2 dated 8/18/06, "Jackass The Movie:

3 Number Two" Online Marketing Weekly

4 Update, Bates Nos. VIA00346888 through

5 VIA00346892, marked for identification,

6 13:03:48 this date.)

7 13:03:48 Q. Do you recognize this document?

8 13:03:50 A. Yes.

9 13:03:50 Q. This was produced by Viacom bearing

10 13:03:53 Bates numbers VIA00346888 through

11 13:04:03 VIA00346892.

12 13:04:04 What is this document?

13 13:04:08 A. It is an online update from

14 13:04:12 8/18/06.

15 13:04:13 Q. Is this one of the online marketing

16 13:04:15 weekly updates referenced in the proposal?

17 13:04:17 A. That's what it says.

18 13:04:18 Q. And to whom was this sent?

19 13:04:21 A. Amy Powell, to Tamar Teifeld and

20 13:04:24 Mickey Worsnup copying Omar, Jim, and

21 13:04:28 Bahiyah.

22 13:04:30 Q. Does this confirm that you did

23 13:04:32 follow through and send out lists of those

24 13:04:35 YouTube postings?

25 13:04:38 A. According to this second paragraph,
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Redacted at the request of Plaintiffs pending a meet and confer and,
if applicable, further action of the Court.
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Redacted at the request of Plaintiffs pending a meet and confer and,
if applicable, further action of the Court.
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