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Redacted at the request of Plaintiffs pending a meet and confer and,
if applicable, further action of the Court.
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UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL, INC., COMEDY )

PARTNERS, COUNTRY MUSIC. )

TELEVISION, INC., PARAMOUNT )

PICTURES CORPORATION, and BLACK )

ENTERTAINMENT TELEVISION, LLC, )

)

Plaintiffs, )

)

vs. ) NO. 07-CV-2103

)

YOUTUBE, INC., YOUTUBE, LLC, )

and GOOGLE, INC., )

)

Defendants. )

___________________________________)

)

THE FOOTBALL ASSOCIATION PREMIER )

LEAGUE LIMITED, BOURNE CO., et al.,)

on behalf of themselves and all )

others similarly situated, )

)

Plaintiffs, )

vs. ) NO. 07-CV-3582

)

YOUTUBE, INC., YOUTUBE, LLC, and )

GOOGLE, INC., )

)

Defendants. )

___________________________________)

VIDEOTAPED DEPOSITION OF THEODORA MICHAELS

SAN FRANCISCO, CALIFORNIA

SEPTEMBER 24, 2009

JOB NO. 17764
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2 A P P E A R A N C E S:

3 LIEFF CABRASER HEIMANN & BERNSTEIN, LLP

4 Attorneys for Plaintiff and Witness

5 250 Hudson Street

6 8th Floor

7 New York, New York 10013-1413

8 BY: ANNIKA K. MARTIN, ESQ.

9

10 MAYER BROWN, LLP

11 Attorneys for Defendant

12 1675 Broadway

13 New York, New York 10019-5820

14 BY: CHRISTINE M. HERNANDEZ, ESQ.

15 AND

16 JASON KIRSCHNER, ESQ.

17

18 ALSO PRESENT:

19 NICHOLAS GUZMAN, Videographer

20

21

22

23
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1 13:27:17 A. Yes.

2 13:27:18 Q. Okay.

3 13:27:18 Is this a true and correct copy of the

4 13:27:25 way the Theodora Michaels YouTube channel appears

5 13:27:29 on YouTube?

6 13:27:29 A. Yes. With the exception that my baby

7 13:27:32 niece looks such cuter on the original.

8 13:27:36 Q. Fair enough, fair enough.

9 13:27:38 And then, if you look on the third page

10 13:27:40 of this exhibit --

11 13:27:41 A. Yes.

12 13:27:41 Q. -- it says, "Videos (11)," and then

13 13:27:47 there is 11, sort of thumbnail images of videos.

14 13:27:52 Have you ever posted any videos to

15 13:27:55 YouTube -- first -- let me strike that.

16 13:27:58 The videos that are shown here on the

17 13:28:01 third page of this exhibit, are they, in fact, all

18 13:28:04 the videos that you uploaded?

19 13:28:05 A. Yes.

20 13:28:05 Q. Have you ever hosted any videos to

21 13:28:08 YouTube that are not shown on the third page of

22 13:28:10 this exhibit?

23 13:28:10 A. No.

24 13:28:10 Q. And you see the thumbnail image and the

25 13:28:20 title, "Best of the View"; do you see that?
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1 13:28:23 A. Yes.

2 13:28:23 Q. And it states, "one month ago," is that

3 13:28:28 correct, in indicating that you posted that video

4 13:28:31 about a month ago?

5 13:28:32 A. Yes.

6 13:28:33 Q. And is this video, "Best of the View",

7 13:28:39 the one you referenced earlier, with your husband

8 13:28:42 in the audience?

9 13:28:43 A. Yes.

10 13:28:43 Q. Okay.

11 13:28:44 MS. HERNANDEZ: I am going to mark as

12 13:28:59 Exhibit 11, again, two pages printed from the

13 13:29:02 YouTube web site, of a video posted by user

14 13:29:07 name Theodora Michaels, the user name for

15 13:29:11 Miss Michaels, and these were printed on

16 13:29:12 September 18th.)

17 13:29:14 (Printouts of Miss Michael's channel on

18 10:16:23 YouTube marked Carlin Exhibit 11 for

19 10:16:23 identification.)

20 13:29:14 THE WITNESS: Okay.

21 13:29:49 BY MS. HERNANDEZ:

22 13:29:49 Q. Have you had a chance to look at it?

23 13:29:51 A. Yes.

24 13:29:51 Q. And Miss Michaels, is this a true and

25 13:29:53 correct copy of the YouTube web page for the "Best
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1 13:29:57 of The View" video that you testified you

2 13:30:00 uploaded?

3 13:30:00 A. Yes.

4 13:30:00 Q. Okay.

5 13:30:01 And this is a clip from the TV show,

6 13:30:05 "The View," from an episode that aired on

7 13:30:09 August 5th, 2009; that is right?

8 13:30:11 A. Yes.

9 13:30:13 Q. And "The View" plays on the network ABC,

10 13:30:16 right?

11 13:30:16 A. Yes.

12 13:30:16 Q. How did you come to have, in your

13 13:30:19 possession, the video clip that you uploaded as

14 13:30:22 "Best of the View"?

15 13:30:22 A. I downloaded it from -- from either the

16 13:30:29 official ABC web site or the official web site for

17 13:30:32 "The View." I forget which one.

18 13:30:35 Q. And you write, in the top right-hand

19 13:30:46 box, "I've never seen the show, but that is my

20 13:30:49 Kevin in the red shirt, dancing with the cast of

21 13:30:52 Hair, on 8/5/09."

22 13:30:57 A. I zoomed in on him as much as iMovie

23 13:31:06 allows.

24 13:31:06 Q. "Smiley Face," did you write that?

25 13:31:11 A. Yes.
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1 13:31:11 Q. What is iMovie?

2 13:31:13 A. IMovie is a program that came with our

3 13:31:20 Macintosh computer that allows video editing.

4 13:31:24 Q. And so you manipulated the video that

5 13:31:32 you downloaded, from either ABC or "The View"'s

6 13:31:35 web site, into the format that you then ultimately

7 13:31:38 uploaded to YouTube; that is right?

8 13:31:39 A. Yes.

9 13:31:39 Q. Do you know who owns the copyright to

10 13:31:41 this August 5th, 2009, episode of "The View"?

11 13:31:45 A. No.

12 13:31:45 Q. Did you attempt to discern the copyright

13 13:31:50 owner before you downloaded the video from ABC or

14 13:31:54 "The View"'s web site?

15 13:31:55 A. No.

16 13:31:55 Q. I am sorry?

17 13:31:56 A. No.

18 13:31:56 Q. Okay. Did you attempt to discern the

19 13:32:02 copyright owner before you manipulated the video

20 13:32:05 using iMovie?

21 13:32:06 A. No.

22 13:32:07 Q. Did you attempt to discern its copyright

23 13:32:09 owner before you uploaded the clip?

24 13:32:11 A. No.

25 13:32:11 Q. Do you have authorization from ABC to
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1 13:32:15 post this video?

2 13:32:16 A. No.

3 13:32:17 Q. Do you have authorization from the

4 13:32:20 producers of "The View"?

5 13:32:20 A. No.

6 13:32:21 Q. Did you have authorization from anyone

7 13:32:24 else?

8 13:32:24 A. No.

9 13:32:24 Q. Did you attempt to secure authorization

10 13:32:27 from anyone before you uploaded it?

11 13:32:29 A. No.

12 13:32:30 Q. Why not?

13 13:32:31 A. Because I believe it to be fair use.

14 13:32:34 Q. Why; why do you believe it to be fair

15 13:32:40 use?

16 13:32:40 A. Actually, let me amend that.

17 13:32:42 I believe it either to be fair use, or,

18 13:32:44 if it isn't fair use, "The View" is unlikely to

19 13:32:47 care very much -- or the copyright owners, rather,

20 13:32:50 are unlikely to care very much.

21 13:32:53 Q. Let's do those in parts.

22 13:32:57 Why do you believe that it is

23 13:32:59 potentially a fair-use?

24 13:33:00 A. Several factors. One is, if I recall

25 13:33:05 correctly, the original show was approximately



450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
DAVID FELDMAN WORLDWIDE, INC.

107

1 13:33:09 40 minutes; of that, I took only 40 seconds.

2 13:33:12 That 40 seconds, I used approximately 50 percent

3 13:33:17 of the original image, and I didn't use any of

4 13:33:22 their audio.

5 13:33:23 So I used only a small fraction of the

6 13:33:28 original work.

7 13:33:31 MS. MARTIN: I actually don't want you

8 13:33:34 to continue this testimony. That is your

9 13:33:35 legal opinion, as to why you did this.

10 13:33:36 A. Okay.

11 13:33:37 Q. I am sorry.

12 13:33:38 MS. MARTIN: I am objecting. This is

13 13:33:41 her legal opinion, about her own actions, she

14 13:33:43 is making.

15 13:33:44 MS. HERNANDEZ: Under what privilege is

16 13:33:45 that?

17 13:33:45 Is that a proper instruction, not to

18 13:33:49 answer?

19 13:33:49 She was acting as an attorney when she

20 13:33:55 uploaded a clip of "The View."

21 13:33:56 MS. MARTIN: Okay, continue. I think it

22 13:33:58 is, her fair use is --

23 13:34:01 MS. HERNANDEZ: I am not sure where

24 13:34:03 anticipation of litigation fits into this,

25 13:34:06 either.
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