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(I'n open court; jury panel not present)

THE COURT: Good norni ng.

THE CLERK: David Shaw N chol|ls v. Tufenkian
| mport/ Export Ventures, Inc., et al. WII the plaintiff give
t hei r appearance.

MR, MOSKIN:  Jonat han Moskin of the firmWite & Case
for the plaintiff, David Shaw Ni cholls.

THE CLERK: W/ I the defense counsel give their
appear ance.

MR CLARI DA: Robert Carida of Cowan Liebowitz &
Latman. Wth nme at defense counsel table is Jay Sanders of
Cowan Liebowitz & Latman, and the defendant. W represent the
def endant Janes Tuf enki an and Tufenkian | nport/Export Ventures.

THE COURT: Al right. Good nmorning. M. Mskin, who
is joining you at counsel table?

MR. MOSKIN: This is David Shaw Nicholls. And
apparently they were held up in traffic; a paralegal wll be
arriving nomentarily with sonme boxes. H's nane is Jason Shaw.

THE COURT: Al right.

MR MOSKIN:. He is in the building.

THE COURT: If he will be sitting at counsel table, |

will introduce himas well during voir dire.

So | will be introducing counsel and the parties to
the jury, and when | introduce you, after |'ve introduced the
team for each side, | would like you to stand up and face the

SQUTHERN DI STRI CT REPORTERS, P.C
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jurors and turn around and face the prospective jurors who will
be in the rear of the courtroom just so we can make sure that
nobody recogni zes you or knows you.

This case is on for trial. Are the parties ready to
proceed?

MR, MOSKIN: The plaintiff is ready, your Honor

MR. CLARI DA: Defendants are ready to proceed, your
Honor .

THE COURT: | said on Friday at the final pretria
conference that | was going to consider further the argunents
that were advanced by the plaintiff in connection with the
plaintiff's nmotion to anend the conplaint to assert a punitive
damages cl ai m agai nst the defendants, and | am prepared to rule
on that matter at this tinme.

The plaintiff, David Shaw N cholls, noves for |eave to
amend his conplaint in this copyright action to allege a claim
for punitive damages. Defendants, Tufenkian |Inport/Export
Ventures, Inc., and Janes Tufenkian, collectively defendants,
oppose plaintiff's request, arguing that as a matter of |aw,
puni tive damages are not avail able for copyright infringenent
actions.

Plaintiff alleges that defendants infringed his
regi stered copyright design, in violation of federal copyright
law. The Copyright Act provides his sole renedy. See 17
U S.C. Section 504. See also Sony Corporation of America v.

SQUTHERN DI STRI CT REPORTERS, P.C.
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Universal City Studios, Inc., 464 U S. 417, 431 (1984). There,
the Suprene Court held, "The renedies for infringenent are only
t hose prescribed by Congress," quoting from Thonpson v.
Hubbard, 131 U. S. 123, 151 (1889) -- an oldy but a goody.

The Copyright Act provides for (1) recovery of the
copyri ght owner's actual damages and any additional profits of
the infringer, or (2) statutory damages. 17 U. S.C. Section
504. The Copyright Act contains no provision for punitive
damages. A. G v. Paranount Comruni cations, Inc., 114 F.3d 395,
396-97 (2d Cir. 1997) ("Punitive damages are not avail able
under the Copyright Act.") And Eboler v. Golden, 714 F.2d 211
213 (2d Cr. 1983) ("Punitive damages are not available in
statutory copyright infringenment actions.")

I ndeed, recently, the Second Circuit noted, | quote,
"As a general rule, punitive damages are not awarded in a
statutory copyright infringement action. The purpose of
punitive damages, to punish and prevent nmlicious conduct, is
general |y achi eved under the Copyright Act through the
provisions of 17 U.S.C. Section 504(c)(2), which allow
i ncreases to an award of statutory damages in cases of willfu
infringement. That is On Davis v. The Gap, Inc., 246 F.3d 152,
172 (2d Cr. 2001).

Wi le the Court's |anguage | eaves open the possibility
of punitive damages in cases where the "general rule" nay not
apply, this Court's survey of cases indicates that only the

SQUTHERN DI STRI CT REPORTERS, P.C
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general rule applies to this action. Further, as ny coll eague,
Judge Lynch, has noted, the Second Circuit's suggestion that
punitive damages m ght be available in sone circunstances is
dicta because in On Davis, the plaintiff failed to showwllfu
i nfringement, and so the issue of punitive damages was purely
hypot hetical. See, e.g., Leutwyler v. Royal Hashenite Court of
Jordan, 184 F. Supp.2d 303, 308 (S.D.N. Y. 2001).

Even t hough punitive danages have been awarded in sone
conmon | aw copyright infringenent actions as a nmatter of state
I aw, such a common | aw cl ai m has been preenpted by the
Copyright Act of 1976. Eboler, 714 F.2d at 213, citing 17
U S.C. Section 301

Plaintiff cites to a recent decision by District Judge
Stanton, Blanch v. Koons, 03 Cv. 8026 (S.D.N. Y. 2004), to
argue that courts in the Southern District are beginning to
recogni ze that punitive danages may be awarded in copyright
actions. However, for the reasons that | have noted above,
believe that Blanch is contrary to existing precedent, and
therefore | decline to adopt it.

For the foregoing reasons, plaintiff's notion is
deni ed.

Now, are there any issues that counsel want to take up
at this tinme?

MR, MOSKIN: Not that |'m aware of, your Honor

MR CLARI DA: Your Honor, there was also a notion
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regarding the third-party naterials that defendants had
proposed to introduce, and plaintiff had noved in linmne to
precl ude those.

THE COURT: Yes. And | think that that is going to
have to await the plaintiff's efforts to establish their
rel evance as this trial unfolds. So you can | odge your
objection at the time that they are offered and we will take it
up at that tine, likely out of the presence of the jury.

In terms of your schedules, currently, it is ny plan
t hat when we conclude today at 5 o' clock, we can take a few
m nutes with counsel and have a chargi ng conference so that
both attorneys are clear as to precisely what charge the Court
will deliver to the jury in preparing your sunmations. And
that is in the event that we conclude the taking of evidence
early enough tonorrow to allow for both sides to conplete their
sunmat i ons.

I will not have summations tonorrow if they cannot be
conpleted together. Al right. And just by way of planning so
that you can think about this, | adhere to the custom which is

that the plaintiff will go first in summati on, the defendant
will follow up, and then the plaintiff will have a short
rebuttal

Now, the other day | asked you to think about how | ong
your openings are going to be and how much tine you would |ike.
M. Moskin?

SOUTHERN DI STRI CT REPORTERS, P.C.
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MR MOSKIN:  Yes. | would anticipate no nore than 15
or 20 mnutes for an opening.

THE COURT: M. darida?

MR, CLARI DA: Your Honor, | anticipate about 25
m nutes for an opening.

THE COURT: Al right. | will limt each of you to no
nore than 25 nminutes. And so when you' ve got just a couple of
mnutes left, | will et you know and ask you to begin to

concl ude your opening statement. But | will do that at about
the three-mnute mark, when you have about three minutes left.

Are there any other issues that counsel want to raise?
Yes.

MR MOSKIN: | will just note one quick point. |
handed up to your clerk this norning and gave to M. Carida a
brief on the issue, which | think is the only substantive issue
that will need to be addressed, or at least the nmain
substantive issue.

THE COURT: Right. Now that punitive damages is off
the table, |I think the originality question is the only
substanti ve question where the parties are at odds as to what
t he charge should be, correct?

MR MOSKIN: | think that's right.

THE COURT: Al right. And I'll get a chance to take
a look at that either now or during lunch. W can take it up
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There are three juries being selected this norning.
Only one of themis a crimnal case. Crininal cases go first.
This is a small venire that we need. W should have sone
jurors up here in about ten mnutes or so.

So, having said that, unless you have any ot her
guestion you want to raise at this juncture, why don't you take
a break and be back in the courtroom about 10:25. W should be
ready to go at that point.

MR, MOSKIN: Let me just clarify; you had instructed
us, | believe, on Friday to place the exhibit books under the
jurors' chairs before they arrive, | believe?

THE COURT: No.

MR. MOSKIN: After they have been inpanel ed.

THE COURT: After we inpanel them then you will get
that opportunity. O herw se people -- you know, we'll have
personal injury actions starting because people are tripping
over things in the jury box.

MR, MOSKIN: | was thinking somewhat the same thing.

THE COURT: OK. W want to just -- this is a
copyright case. That's it. W don't want it to spin off into
anyt hi ng el se.

"Il see you all at 10:25. And why don't we, for the
nonent, take these charts and just stack them together against
the wall. You could put them out before your opening. But
this is only a two-day trial. W don't want to scare anybody.

SQUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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So | am going to suggest that we do that.
And off the record.
(Di scussion held off the record)
THE COURT: 10:30, all right. So you have a chance

for a cup of coffee. | will see you at 10: 30.
(Jury sel ection)
THE COURT: | think we are ready to go on the record

at this tine.

Is this jury of eight persons acceptable to the
plaintiff, David Shaw N chol | s?

MR, MOSKIN:  Yes, your Honor.

THE COURT: And is this jury of eight persons
acceptable to the defendants, Tufenkian |nport/Export Ventures,
Inc., and Janmes Tuf enki an?

MR. CLARIDA: It is, your Honor

THE COURT: Very well. Al right. Please adm nister
the oath to the jury.

(A jury of eight was sworn)

THE COURT: Good afternoon, menbers of the jury. This
case is now officially on trial. And now that you've been
sworn as jurors in this case, | want to briefly tell you
sonet hi ng about your duties as jurors and give you sone
instructions. And when |'m done giving you sone prelimnary
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i nstructions, which will take about 15 minutes, we're going to
violate ny own rul e about recessing for lunch at 1 o' clock. W
SQUTHERN DI STRI CT REPORTERS, P.C
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are going to recess for lunch early, and we are going to start
earlier this afternoon so that you will hear the opening
statenments of the attorneys after lunch, as opposed to on an
enpty stomach. And we will proceed right to a witness after
openi ng statenents have been delivered. By the tinme you | eave
this courthouse this afternoon at 5 o' clock, you will be deep
into this case. So for now, let ne give you a few instructions
about what you can expect. At the end of the trial, | wll
gi ve you nuch nore detailed instructions, and those
instructions will control your deliberations in this case.

Now, at the end of the presentation of the evidence
and ny final charge to you on the law, it will be your duty to
decide fromthe evidence what the facts are and then apply
those facts to the law. In doing so, you nmust follow the | aw
as | give it to you. Renenber, you are the sole judges of the
facts. You nmust not take anything | may say or do during the
course of trial as indicating what your verdict should be.

Don't be influenced by ny taking notes. What | wite down may
have nothing to do with the trial or with what you will be
concerned with at the trial

You will decide what the facts are fromthe evidence
that will be presented here in this courtroom The evidence
will consist of the testinony of the w tnesses, docunents, and
other things that are received into evidence as exhibits, and
any facts on which the | awers agree to stipulate.

SQUTHERN DI STRI CT REPORTERS, P.C.
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There are two kinds of evidence: direct and
circunstantial evidence. Direct evidence is testinony by a
Wi t ness about what that wi tness saw or heard or did.
Circunmstantial evidence is indirect evidence. That is, it's
proof of one or nore facts from which you can find anot her
fact. You may consider both direct and circunstantial evidence
in deciding this case. The law permts you to give equa
wei ght to both or to none. It's up to you to deci de how rmuch
weight if any to give to any evidence in this case.

At tinmes during the trial | may sustain objections to
qguestions that are asked. When that happens, | will not permt
the witness to answer, or if the witness has al ready answered,

I will strike the witness's testinmony fromthe record and
direct you to dismss it fromyour m nds.

In reaching your decision, you may not draw any
i nference from an unanswered question, nor nmay you consider in
your deliberations testinobny that | have ordered stricken from
the record. The law requires that your decision be nmade solely
upon the evidence before you.

The itens that | exclude from evidence and from your
consi deration are excluded because they are not legally
adm ssi bl e as evidence. The |aw does not, however, require you
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to accept all of the evidence that | do admit. In deternining
what evidence you will accept, you must nake your only
val uation of the testinony given by each of the w tnesses and
SQUTHERN DI STRI CT REPORTERS, P.C
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of the documents presented to you and determ ne the weight if
any you choose to give to each witness's testinobny or to an
exhi bit.

There is no magi cal formula by which you should
eval uate testinmony or exhibits. At this time, suffice it to
say that you bring with you to this courtroomall of the
experi ence and background of your lives. Do not |eave your
conmon sense outside the courtroom Use it in your
del i berations. The sane types of tests that you use in your
everyday dealings are the tests that you can apply in your
del i berati ons.

Now, renenmber what's not evidence. The questions and
obj ections of the attorneys are not evidence, and neither is
the testinony | instruct you to disregard. The statenents and
argunents of the attorneys during any part of the trial are
al so not evidence. Further, anything you may see or hear when
court is not in session, even if what you see or hear is said
or done by one of the parties or by one of the witnesses, it is
not evidence. Only what is admtted into evidence here when
court is in session and all of the parties and the jurors are
present is conpetent evidence.

| also want to caution you about certain principles
governi ng your conduct as jurors in this case. First, do not
talk to each other about this case or about anyone who has
anything to do with it until the end of the case, when you go

SQUTHERN DI STRI CT REPORTERS, P.C
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to the jury roomto decide upon your verdict. Second, do not
talk with anyone el se about this case or with anyone who has
anything to do with it, until after the trial has ended and you
have been di scharged as jurors by ne. Anyone el se includes
menbers of your famly and friends. You may tell themthat you
are a juror in a civil case, but please do not tell them
anything about it until you have been di scharged by nme. Third,
do not let anyone talk to you about the case or about anyone
who has anything to do with it. [If sonmeone should try to talk
to you, please report it to me i mediately through ny deputy,
M. Pugliese. And don't tell any other juror about it.
Fourth, don't read any news stories or articles or |ook on the
Internet about this case. Don't do any research or any
i nvestigation on your own. Anything that you need to know in
this case will be presented here in open court by the very
capabl e counsel who represent the parties.

| want to give you a word about trial procedure. In
this case, first the plaintiff will rmake an openi ng statenent,
which is sinply an outline to help you understand the evidence
as it is presented. Then the defendants' attorneys wll mnake
an opening statenent. Opening statenments are neither evidence



22
23
24
25

O©CoOoO~NOOOUTA,WNPE

NNNNNNRRRRERRRERRRRR
ORWNROOONOURMWNRO

O©CoO~NOOUA,WNE

NRPRRRPRRPRPRRRRRERE
CQOONOUAWNEREO

nor argunents. After the opening statenents are conpl eted, the
plaintiff will then present his w tnesses, and counsel for the
def endants may cross-examine them Following the plaintiff's
case, the defendants will present a case. The plaintiffs wll
SOUTHERN DI STRI CT REPORTERS, P.C.
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have the opportunity to cross-exam ne any w tnesses testifying
for the defendants. After all the evidence is in in this case,

the attorneys will present their closing argunents to sunmarize
and interpret the evidence. Follow ng these closing argunents,
whi ch are not evidence, | will instruct you on the law. After
that, you will retire to deliberate on your verdict, which wll
be based on the evidence put before you.

Now, | permt jurors to take notes if they want during
the course of a trial, and notepads and pens will be provided

to you at the expense of the courts. But you don't have to
take notes. Notes are just an aid to your own recoll ections.
The court reporter in this case is outstanding and takes down
everything that is said here in court and will read it back to
you during your deliberations, any portion of the testinony
that you may ask for.

So please be careful if you do take notes, because it
presents the further problemthat in taking notes, you may be
di stracted from sonething i nportant that's happening right up
here on the witness stand. That's what a trial is all about.

For those of you who don't take notes, don't be
i nfl uenced by those who do. Rely on your own recollections.
And don't be influenced by the fact that another juror has
taken notes. Notes are not evidence, and are by no neans a
conpl ete outline of the proceedings or even a |list of the
hi ghlights of the trial

SQUTHERN DI STRI CT REPORTERS, P.C
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Now, as |'ve said earlier, this is a relatively small
at least it seens like that to me, courthouse. And you may see
the parties, or counsel. |If you do, please don't have any
contact with them And if you happen to step into an el evator
and they're in the elevator and they step out, it's not because
they're being rude. It's because they want to avoid any
contact with you.

To that end, to the extent that any of you wish to
have [unch in a governnment cafeteria, you are not to have your
lunch in this building. You are not to go on the eighth fl oor
of this building, because counsel and the parties will be using
the eighth-fl oor cafeteria here. There is a cafeteria across
the street in the other courthouse at 40 Foley Square, directly
across the street, on the fifth floor. You can go there if you
have an abiding desire to have food from a gover nnent
cafeteria. They are both fine cafeterias.

Now, ny deputy is going to get sone contact
information fromyou for a fewmnutes in the jury room W
are going to resune with the trial of this case at 1:45 this
afternoon, so | know it breaks the rule that | said we take
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lunch from1 to 2:15, but there is sinply no point in not
taking I unch now so we can nove through the trial in an
efficient way.

It's a magnificent day outside. Wlk around. Just
don't tal k about the case or think about it. And be back here
SQUTHERN DI STRI CT REPORTERS, P.C.
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inthe jury roomready to go at 1:45, because we can't start
wi t hout you, and we want to all start at 1:45. The |awers and
the parties are all raring to go. And it's a short but
fascinating little trial that you are about to enbark on that
is of great inportance to the parties and the Court.

Have a great lunch. Please recess the jury.

(The jury left the courtroom

THE COURT: Are there any issues that counsel want to
raise at this juncture?

MR, MOSKIN:  Plaintiff has none.

MR, CLARI DA: No, your Honor

THE COURT: Al right. | will see you all at 1:45
Be ready to go at that time. W will be noving the podiuminto
the mddle of the jury box, in front of it, and you are free to
nove about the courtroom

Let me just say that a couple of pet peeves of mne
are, when the oath is adm nistered to a witness, all counse
shoul d be seated. Then | will acknow edge you and you can go
to the podium |If you have an objection, please stand and say
t hat you have an objection. And don't make speaking

objections. |If you want to give ne a shorthand, you can give
it tonme. |If |I'"mnot understandi ng what the objection is,
will bring you up to the sidebar. Please try to keep sidebars

to an absolute mninmum by raising issues with nme before the
jury cones in.
SQUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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| like lawers when they're questioning a witness to
stand behi nd the podi um and speak into the m crophone so that
everyone can hear them You are free to approach a w tness
with a docunent at any tine, to show the w tness, wthout
aski ng perm ssion of the Court. But when you' re questioning a
wi t ness, you shoul d be questioning the witness fromthe podi um

Al right. | will see you at 1:45. Have a good
[ unch.

(Luncheon recess)

(Conti nued on next page)

AFTERNOON SESSI ON
1:50 p.m

(Jury not present)

THE COURT: W are waiting for one juror, Juror No. 7,
Ms. Deweese, who of course lives the closest to the courthouse.

She is now here.

M. Clarida, will you be giving the opening for the
def endant ?

MR, CLARIDA: Yes, | wll, your Honor
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THE COURT: Fine. Just a remnder: 25 minutes is the
cutoff. Take the time to nake it shorter. Wth about three
mnutes left in your tine, | will let you know that you should
begin to wap it up.

(Jury present)

THE COURT: Good afternoon, nmenbers of the jury.

SCQUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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JURORS: (Good afternoon

THE COURT: That sounds rather weak. You should be
t horoughly fortified by now And alnost all of you were here
at the designated tine. Please make the effort to be here when
we say we're going to start, because as a result we have | ost
five mnutes. There are a |ot of people involved in this case.
There is no reason for anyone not to be here at the appointed
hour .

Now we are going to proceed to the first phase in any
trial. That is opening statenents. Renenber what | told you
Opening statenments are not evidence or argunent. They are just
an outline of what the awers think is going to be proved
during the course of this trial. It's just an introduction.
And menbers of the jury, with that in mnd, | ask that at this
time you give your undivided attention to Jonathan E. Myskin
Esq., as he delivers his opening statenent on behalf of the
plaintiff, David Shaw N cholls.

MR. MOSKIN:  Thank you, your Honor

And thank you, |adies and gentlenen of the jury. W
appreciate that you all have other inportant things to do.

This case is of course very inportant to nmy client. And we do
appreci ate being able to indulge your tinme to get your reasoned
opi nion as to the proper outcone of the case.

This is a case at least, if | can't promise you high
drama of, you know, television courtroomscenes -- no one wll
SQUTHERN DI STRI CT REPORTERS, P.C.
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die in the end, no one's going to jail, there won't be, | don't
expect, any enotional breakdowns on the witness stand -- at

least it can offer you something that is very intuitively
appeal i ng and easily accessible subject matter, and | think
kind of fun, in that it's a copyright case involving sone

i nteresting rug designs. And what you will be doing is | ooking
at those rug designs and giving us your opinion about those
desi gns and whet her they are too simlar

There are three designs in issue. | put up on a board
a blowup or picture of nmy client's design, or one of the color
ways in which the design is done. It is entitled the Prado,

and it was created by David Shaw Nicholls in approximately 1997
or 1998 over a period of tine.

We have al so -- sone of these rugs are very |large, and
we woul d probably cover the entire courtroom W have brought
in sections of the rugs so you can see what they actually | ook
like. So this, for exanple, is one.

THE COURT: And nenbers of the jury, you can stand up
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if you want to see this rug that M. Mskin is displaying.

MR, MOSKIN:  And as you can imagi ne, proportionately,
extending this to the full side of this would be a very | arge
rug. Here, too, is another sanple, just a part of the rug so
you can get some sense, a good sense, of what it actually |ooks
like.

Now, dates are going to be very inportant in this

SQUTHERN DI STRI CT REPORTERS, P.C.
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case. First, let's start with alittle history. M client,
Davi d Shaw Nicholls, you will learn, has been a designer for 20

years. As | nentioned, he created this Prado design in 1997 or
1998. So I'mgoing to nake a few notes for you on the board.

Now, at the tinme he created this design, M. N cholls
and M. Tufenkian were engaged together in a business venture.
M. Tuf enkian, who has a very | arge nmanufacturing operation,
was meking rugs for M. N cholls. That relationship began in
1996. So we start in 1996.

That rel ationship continued until April of 2000, when,
as unfortunately often happens, the relationship ended up in a

l[itigation. W don't intend to retry that case here. |In many
ways it doesn't really matter what happened. |If either party
wi shes to raise sone of the facts, maybe they will. But what

nost natters is, the business relationship ended in the year
2000, in April 2000.
Now, the Prado rug already existed, all though
M. Tuf enkian's conpany never manufactured any of the Prado
rugs for M. Nicholls. The timng here gets very interesting
because, in May of 2000, the New York Tines, in the Sunday
magazi ne, had an article about a very well-known, two very
wel | - known nanes, Philip Johnson and Bl anchette Rockefeller.
The Rockefeller name you all know. Philip Johnson designed a
t ownhouse for M. Rockefeller and used some of M. Nicholls'
rugs, the Prado rugs, in that townhouse. That was featured in
SQUTHERN DI STRI CT REPORTERS, P.C.
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The New York Tinmes in May of 2000. So fairly pron nent
publicity.

The following nonth, in June, sone nore publicity.

M. Nicholls distributed approximately 3,000 postcards show ng
the Prado rug. And although he didn't know it at the tine,
just a nonth or two later, although M. N cholls didn't know it
at the tine, just a nonth or two later, M. Tufenkian created
t he accused design, in July or August, the Eclipse.

Now, as | say, M. N cholls did not know about this
until sonmewhat later. |In fact, it was not until Decenber of
2003 that M. Nicholls, reading a nmagazine, | believe it was
entitled Elle Decor, to which he subscribes, saw the follow ng,
which is M. Tufenkian's Total Eclipse, a nodification of the
earlier Eclipse. And we're not contending in this case that
t hese are exact copies. Obviously anyone can | ook at those and
see they are sonewhat different. And the Judge will instruct
you at the end of the case as to what is the proper |aw and how
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you are supposed to evaluate these and how nuch sinmlarity is
too great. Nor are we contending that M. Nicholls invented

the circle. However, what you will see in this case is that --
and | guarantee you this -- is that there are no other designs
that will be shown that | ook renotely |like either of these two.

The timng and the simlarities are just too suspicious to be
explained in any other way than that this was copied. Again
we don't intend to show, nor do we have to show, that it was an
SQUTHERN DI STRI CT REPORTERS, P.C
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exact copy, just that he copied too nuch. And, again, the
Judge will explain what that means | ater.
You also will not hear any evidence or a direct
adm ssion by M. Tufenkian that, yes, | copied this. 1In fact,
they are going to take, | understand, the very opposite

position, that the sinmlarities are nere happenstance. But as
t he Judge expl ained, there are different kinds of evidence. He
expl ai ned already to you, there are different kinds of

evidence. There is direct evidence and circunstantia

evidence. And we believe the circunstances are such, the
timng and the sinlarities, as well as the absence of anything
el se that | ooks remptely |ike these designs, that under the

ci rcunst ances, point to only one conclusion

A word about what will happen. There is a question
that has been raised in this case whether this date, the 1997
to 1998 date, is accurate, whether in fact the Prado was
created then. So we will at the beginning. After M. N cholls
has a chance to be introduced to you so you know a little bit
about his history as a designer, we will show you sonme evidence
or intend to show you evidence about the history and confirm ng
the timng of the creation of the design.

W will also show you fairly extensive records
concerning the creation of the Prado, how it evol ved, specific
drawi ngs that M. N cholls created and sketches he nade, and
you will see, | expect, that the work didn't sinply begin as a

SQUTHERN DI STRI CT REPORTERS, P.C
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finished product of a grid of circles of a specific size in the
proportional spacing you see there. They began in a very
di fferent type of spacing. And the process, the origina
creation process, was an evolutionary one until he arrived at
this inmage.

In the end, we will also then show you, before the
end, we will show you the devel opnent of the, not only the
Total Eclipse design, the one accused design, but the origina
one that was created in June of 2000.

This is a conputer rendering, which we hope, which we
expect to offer into evidence, which is the skeleton, as it
were, for the Total Eclipse design -- excuse ne -- for the
original Eclipse design. | apologize. And what we contend and
hope to showis that all M. Tufenkian did was, he took ny
client's Prado design and added a few vertical elenents to the
ot herwi se predomi nantly horizontal array of circles with a
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specific proportionate spacing and a specific size, with

fram ng elenents -- not a full frame, for those of you who are
traditional -- accustoned to buying oriental rugs, but nodest
fram ng el enents that pick up the same sort of thene that was
used in the Prado.

Again, | can be very brief, and I'mgoing to wap up
in a nonent. Wat we are not claimng, we are not claimng
that M. Nicholls invented the circle. But you will find,

t hi nk, conspi cuous nore by its absence than by anything el se,
SQUTHERN DI STRI CT REPORTERS, P.C.
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that there sinply are not circles in anything resenbling this
sort of an array, and certainly not with this sort of bisection
with parts cut off and in contrasting colors, in the carpet
world or, really, any other part of the design world.

VWhat is original about the design and what | believe
you will ultimtely, |I hope you will ultimately conclude is
sonething that's shared by all three of the designs is a
simlar array of circles in a certain proportionate spacing,
with these virtually identical bisections or cutting off of
parts of the circle in a predom nantly horizontal way, wth
contrasting colors to accentuate that difference. And again
it's sonething that just, it hasn't been done in the design
wor | d.

We will, in conclusion, offer evidence of
M. Tufenkian's sales and ask that you consider an award of the
profits that M. Tufenkian earned fromthose sales, of the
Ecli pse and the total Eclipse.

And that is all | have for ny opening statenent.
Thank you.

THE COURT: Menbers of the jury, at this tine | would
ask that you give your undivided attention to Robert W
Clarida, as he delivers his opening statenent on behal f of the
def endants, Tufenkian I nport/Export Ventures, Inc., doing
busi ness as Tufenkian Carpets, and Janes Tuf enki an

MR. CLARI DA: Good afternoon, |adies and gentl enen of

SQUTHERN DI STRI CT REPORTERS, P.C
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the jury. |I'm Robert Clarida, and | represent the defendants
in this case -- and that's James Tufenkian; he is seated at
counsel table in the back -- and his conmpany, Tufenkian

| mport/ Export Ventures, Inc. You have an opportunity and an
obligation here today to resolve the dispute between Janes
Tuf enki an and the plaintiff in this case, M. Shaw Nicholls.
The dispute, in a nutshell, as M. Mskin just told you, is
whet her either of the Tufenkian rugs, which are the Eclipse and
the Total Eclipse, in the center and the right as you're
| ooking at them whether either of those two rugs is so simlar
to the Prado design by David Shaw Nicholls, on the left as
you're looking at it there, that James Tufenkian shouldn't be
allowed to sell his rugs under the copyright |aw of the United
St ates.

M. Moskin didn't show you an actual photograph of the
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Total Eclipse rug. He showed you a |ine drawing, a skeleton
line drawing. What we're tal king about in this case are rugs,
and that is a photograph of the Eclipse rug that was designed
in 2000, at the tine that all of this activity was going on
that M. Mskin alluded to.

Now, M. Moskin also didn't indicate that these rugs
cone in various color ways. They all conme in different
conbi nati ons of colors. They are referred to as col or ways.

So you can't really limt yourself to thinking about rugs in a
particul ar color, because these rugs could come in any variety
SQUTHERN DI STRI CT REPORTERS, P.C.
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of colors, and the colors may or nay not be significant in a
gi ven case

But to answer the question about simlarity, whether
the rugs at issue here are simlar enough, all you really need
is your own good eyes and your own common sense and the
evi dence that we're going to present to you in this case. You
will hear testinmony from M. Shawn Nicholls and from Janes
Tuf enki an about the way these rugs were created, when they were
created, where they were created, based on what they were
created. The evidence will prove to you first that Janes
Tuf enki an never saw M. Shaw Nicholls' design until shortly
before he got hit with this lawsuit, and certainly not before
he designed either the Eclipse or the Total Eclipse. So he
couldn't possibly have copied M. Shaw N cholls' design. The
evidence is clear he didn't see it.

But nmore than that, as you can tell fromthe evidence
wi th your own good eyes and conmpn sense, the rugs just aren't
simlar enough. So there can be no violation of the copyright
law, period. Simlarity, and the particular type of sinmlarity
that you see in these rugs, is far and away the nost inportant
thi ng you have to decide.

Now, it's not my privilege to explain the law to you.
Judge Pauley will do that just before you begin deliberating.
But your own good eyes and conmon sense will tell you that some
of the simlarities between these rugs are not the sort of

SQUTHERN DI STRI CT REPORTERS, P.C.
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thing that a court or a jury should spend much time on. What
do | mean by that? Well, the Tufenkian rug and the N cholls
rug are rectangles. Does that nean that one of them was copied
fromthe other? O course not. And why not? Because nobody
owns the idea of a rectangl e-shaped rug. But the claimbeing
made by M. Nicholls here isn't really that nuch different.
Because his rug has a grid of circles and M. Tufenkian's rugs
both have grid of circles, or so the plaintiff says, Janes
Tuf enkian i s sonmehow breaking the law. Now, it nust be
M. Nicholls' claim because that's the only thing that these
rugs share. The evidence will show you that Janes Tuf enki an
has every right to use a grid of circles in his rug. And the
evidence will also show you that there are all sorts of other
designs out there with circles arranged in a grid pattern. So
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M. Shaw Nicholls no nmore owns that idea than he owns the idea
of a rug in the shape of a rectangle.

Now, |I'mgoing to be talking a | ot about a grid of
circles. Wat do | nean by that? | just want to draw quickly
on the board over here. By "a grid of circles,” what | nean
is, if you take this as the outline of a rug, you' ve got
circles here, here, here, here, here, here, and however | arge
you want to make that repeat. What | nmean is circles arranged
in straight rows and strai ght columms, such you that mi ght
i magi ne that you could draw a grid through themlike this. You
woul d just have the circles placed on a grid, straight rows and

SQUTHERN DI STRI CT REPORTERS, P.C.
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straight colums. |Inmagine atic tac toe board with every space
filled in with an O That's what I'mtal king about with a grid
of circles.

Now comi ng back to the rugs at issue here, is there a
resenbl ance, sone resenbl ance, between the Prado design and the
two Janes Tufenki an designs? Yes, there is. But the Court

will instruct you that that's not enough. 1It's not the test
for copyright infringenent. There is a resenbl ance because
both rugs have circles. But the evidence will show you that

that's an idea. M. Mskin hinself told you that they are not
claimng to have invented the circle. There is resenbl ance
because the circles are lined up in rows and colums. But,
again, there is no nmonopoly in that for M. Shaw Nicholls.
Arranging things generally in a straight-line pattern is an
idea. There is a resenblance finally because the circles have
hori zontal sections of contrasting colors. And | want to pay
particular attention to that, because | think that's a very

i mportant part of this case.

If I may just wal k back to the boards, you will notice
that there is a different approach to the horizontal col or
changes in these rugs. |In the Shaw Nicholls design, it's just
a portion of the circle itself that appears in a different
color. | call it a dipped circle because it's a circle, if you
i magine the circle as a cookie, you dip it into a cup of coffee
or sonme chocol ate frosting, you end up with a discoloration on

SQUTHERN DI STRI CT REPORTERS, P.C.
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part of the circle. Wat you see going on in the Tufenkian
designs is really different. |It's really shading. It's the

pl acenent of a strip of color that goes over both the circles
and the background. And it changes the coloration both in the
circles and the background. It's as if there were strips of
translucent fabric placed over the design and not sinply a

di scol oration on one part of the design. So that's a very,
very inportant distinction to make.

So what does the claimhere boil down to? Well, the
evi dence paints only one picture really. M. Shaw Nicholls is
attenpting to claimcircles arranged in a straight line with
hori zontal color contrast as his own private design vocabul ary.
And he basically says that in the conplaint in this case. He
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clains, in a conplaint filed in this action, that until he cane
along, there were no circles in oriental carpet design. Well
the rug in this courtroomhas circles. And they're even in a
grid pattern, for that matter. James Tufenkian, as you will
see fromthe evidence, had circles on his designs for years,

| ong before M. Nicholls cane along and tried to | ock them up
by asserting this claimhere.

The evidence will al so show you that other people,
besi des M. Tufenkian and M. Nicholls, have used grids of
circles too, in lots of designs. You can buy an Andy Warho
rug with horizontally shaded circles arranged in a grid.
will show that to you. But Andy Warhol doesn't own the idea

SQUTHERN DI STRI CT REPORTERS, P.C
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either. You can find rugs by a Scandi navi an desi gner naned
Verner Panton that have all sorts of shaded and di pped circles
arranged in a grid pattern. | will show those to you al so.
But Verner Panton doesn't own the idea, and neither does
M. Shawn Nicholls. Neither does M. Tufenkian. Now, all of
this doesn't nmean that M. Shawn Nicholls hasn't created a
protectabl e design. Truly he has.

In addition to these ideas, that are not protectable,
like shaded circles in a grid, M. N cholls will also tell you
that he made dozens, maybe hundreds of creative decisions to
gi ve the Prado design the exact look that it has. And he did.
He chose the exact size of the various elements, the precise
spaci ng, the exact shape, the placenent, the relationship
between the round forms and the border. But the evidence is
clear that none of those creative decisions were copied by
Janmes Tufenkian. | will map that all out for you and show you
how James Tufenkian's rugs are different, in every one of those
respects.

So in Janes Tufenkian's rugs, the ideas my
coincidentally be sinmlar, just as M. N cholls' designs may
coincidentally be sinmlar to Andy Warhol's or Verner Panton's,
but you can see for yourself the specific creative expression
in these rugs is different, in every respect.

So let's start with the round elenments. | like to
just go back here and wal k through some of these differences.

SQUTHERN DI STRI CT REPORTERS, P.C.
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In Janes Tufenkian's rugs, the evidence will show you that,
first, these round elenents are not circles, or at |east not
consistently circles. They are very irregular oval sort of
shapes. These are very precise circles, geonetrically correct.
On both the Eclipse and the Total Eclipse there are a variety
of round forns. W nay be calling themcircles for shorthand
in the course of this trial. They're not all circles. |In fact
very few of themare circles. Certainly none of themare true
circles.

Al so very visible to any eye is the size of the
circles relative to the rug as a whole. They are nore than
twice as large on the Tufenkian rug as they are on the Nicholls
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rug. |If you do the math, you can conpare the surface area of
this circle with the surface area of the rug as a whole. You

will find out that it's about one 23rd of the entire surface
area of the rug on the Tufenkian rug, and it's about one 50th
on the Nicholls'" rug. It's twice as big relative to the size

of the rug as a whole. And also, going along with that, is the
fact that you have 20 here on this design, with a border and

| ots of space in between. You have 12 in this design, and no
border and very little space in between. So the circles are
occupying a lot larger parts of the surface area of the rug.

Al so, the spacing is very different in these two rugs,
the spacing of the round elenents. |It's very precise here and
it's very even row to row and columm to colum. It is not so

SQUTHERN DI STRI CT REPORTERS, P.C
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on the Tufenkian rug. On the Tufenkian, if you take a | ook,
you will see that this colum is further fromthe center than
this colum is. And that's intentional. This colum is a
l[ittle closer into the center. This colum is a little bit
further away. Sane on the Total Eclipse.

Al so, the spacing horizontal and vertical is very
different. The Tufenkian rug, the spacing across, left to
right, is wider than is the spacing up and down. And it's just
t he opposite on the Nicholls rug. You have nuch nore space
here than you do here. So you have a wi der space going
vertically than you do horizontally. And, as | already all uded
to, it's the definition of the circles. It's the crispness of
the edge. |It's the sharp focus that these are in in the
foreground design, as opposed to the Tufenkian rug, which
presents them behind this sort of gauzy scrimof translucent
color bars that are overlaid on top of the circles. These are
sort of like little decorative plates hanging on a wall. What
you have in the Tufenkian design is sonething nmuch nore
conplicated than that, where you have the circles sort of
obscured by these other things that are lying on top of them

So that's it for the round forns. The color contrasts
again, as we tal ked about, they are very different just in
ternms of the way they're brought about, this with a sort of a
shadi ng by an overlay of a contrasting color, this by a sort of
a discoloration of part of the circle itself. W' ve talked
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about that.

But the way you can see that nmpost clearly is to pay
attention to the fact that the color change here stops with the
outline of the circle. It doesn't continue across here. And
if you |l ook at what's going on here, the color, the
di scol oration actually goes across both the background and the
circle and changes the background color as well as changing the

circle. It doesn't just stop as part of the discoloration of
the circle itself. 1It's another |ayer of dinension on the
desi gn.

Al so, these color contrasts are in the sane placenent
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each row. These are exactly the sane. Every circle here has
about the bottomfifth or the top fifth exhibiting this

hori zontal color contrast. And it's the same for every circle.
It's the sane proportion. And it's a regular alternation.

This one has the top shaded. This one has the bottomw th the
di scoloration. This one has the top. This one has the bottom
It's a regular alternation. And there is one per circle, one
per row.

VWhat you have in the Eclipse and Total Eclipse is very
different than that. You nmay have three. You nmay have two.
You may have one. It changes fromrowto row. There is no
regular alternation. [It's nmuch nore freeform much | ooser.
Even in the Total Eclipse, this row has three. This has two.
This has three that occur in different places than those three.

SQUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
34
49DANI C3 Opening - M. darida
So they're not sitting the circles in the same places. And
they're not alternating regularly top to bottomthe way they do
in the N cholls design

Finally what | would Iike to show you in the design
here is the border, the frame, because you will see what
happens in the Tufenkian rugs, there is no border, there is no
frame. The circles bleed right out of the design. Wat's
happening in the Nicholls' rug, the circles get out here pretty
close to the edge of the design, but there is this clear frane
on the left and the right and the top and the bottomt hat
constrains what's going on inside the field of the rug and does
in fact create a very strong border or a well-defined border on
t he rugs.

And finally, |I would just like to show you that the
top line of circles in the Nicholls rug are cut off. They
don't continue on up. And that's a very strong sort of
asymmetry that's clearly visible in the Nicholls rug that's not
visible in the Tufenkian rug. There is a strong asymmetry that
is visible in the Tufenkian rug, particularly in the Eclipse,
which is the original design, the 2000 design, which is this
area right here, which throws the whol e design very much off
kilter. The very asymmetrical top to bottomand left to right,
unli ke the Nicholls design there, this asymretry is a very
striking departure fromthis rug, and if in fact as M. Mskin
clains, this is the rug that was copied fromthe Nicholls,
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think it's not a copy that is anything that any one of us would
recogni ze as taking the heart and soul of the Ni cholls design.

So when you get past the general ideas and you filter
out those general ideas, circles in a grid, and you | ook at the
actual detail and the expression in the parties' designs, there

is just no sinmlarity at all. In every particular, Janes
Tuf enki an has nade different expressive choices as to the
detail. And it's inmportant for you to know that the

simlarities that are at any level are not the result of
copying. Janes Tufenkian created his rug independently. The
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evidence will show you that he did not see the Prado design
until long after he had made his works and just shortly before
this lawsuit commenced when plaintiff contacted himat the end
of 2003. Janes Tufenkian certainly never saw the Prado before
he designed the Eclipse or the Total Eclipse. The testinony
will prove that he wasn't sent one of those postcards you heard
about. He didn't see The New York Tines article that you heard
about, regarding the Blanchette Rockefeller apartnent. He
certainly didn't see it out in the marketplace, because

M. Nicholls sells about three or four Prado rugs a year, by
his own testinony. That's the testinony | expect he will give
you here. So it's not out there on the narketplace such that
James Tuf enki an woul d have bunped into it in the course of his
travels in the rug business.

So the third-party material that | will be introducing
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to you is very, very inportant to show you that, to the extent
that there is any simlarity at all between these rugs, it is
no nore simlarity than you will find between any two ot her
rugs featuring circles arranged in a grid pattern. And Janes
Tuf enki an was doi ng that before M. N cholls came al ong, as
were a nunber of other designers.

Finally, in conclusion, I would just like to touch on
the issue of dammges very briefly, because the evidence wll
show you, when we get to tal ki ng about the amount of nobney at
stake in this case, that essentially there isn't any. The
docunents and the testinony will show you that Janes Tuf enki an
and his conpany have so far nade not one dollar of net profit
in the sale of the Eclipse and the Total Eclipse. You wll
hear testinony fromthe chief financial officer of Tufenkian's
conpany about all the costs that are inplicated in naking these
rugs and getting themto the market. Those costs are very
substantial. They include the material cost of naking the
rugs, of course. But they also include shipping them hal fway
across the world, from Nepal, where they are nmade, here to New
York. They include the share of overhead for all the staff and
the facilities of the Tufenkian conmpany, to bring those rugs
over and put theminto showoons. It includes advertising
expenses. It includes the cost of investing in inventory so
customers don't have to wait six nonths when they order a rug.
And when you do the math, and the testinony will walk you
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through all of that math, all those costs are, so far, greater
than the revenue that Tufenkian has brought in fromselling
t hese two designs.

So Tufenkian hasn't seen any gains fromthis. And
maybe nmore inportantly, M. N cholls hasn't been harned. As |
said, | think he will testify that he sells about three or four
Prado rugs a year and hasn't seen any falloff since the Eclipse
and Total Eclipse cane onto the market. Wich nmakes perfect
sense when you consider how dissimlar the rugs are in
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appear ance, especially to the sort of sophisticated purchasers
who represent the market for M. Nicholls' designs.

The evidence will show you that this whole [awsuit, |
think you will agree, has nothing to do with any real harmto
M. Nicholls' market for his designs. So there can be no doubt
t hat when you have heard and seen all the evidence in this case
and you have filtered it all through your own good eyes and
conmon sense, you will cone to the follow ng concl usion:

First, the Janes Tufenkian rugs are not simlar to the Nicholls
rug in any |l egally neaningful way. Second, Janes Tufenkian
didn't see the Prado design before he created his two designs.
Third, Janes Tufenkian didn't copy the Prado design. Fourth,
Tuf enki an has nade no net profits fromthe sale of the Eclipse
and the Total Eclipse. And, sixth, M. N cholls has not been
harmed by the sale of the Eclipse and the Total Eclipse.

I thank you in advance for your patience and | | ook

SQUTHERN DI STRI CT REPORTERS, P.C.
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forward to presenting you with the evidence in this case.

THE COURT: Menbers of the jury, we have concl uded
opening statements in this case. Renenber ny warning to you
earlier that opening statements are not evidence. But we're
going to turn to the evidence in this case right now. And
since the burden is on the plaintiff, plaintiffs go first in
every case. So M. Mskin, at this tine would the plaintiff
pl ease call his first wtness.

MR MOSKIN:  Yes. Plaintiff calls David Shaw
Ni chol | s.

If | may, your Honor, may we al so distribute binders,
exhibit binders, to the Court and to the jurors?

THE COURT: Yes, you may.

Menbers of the jury, you can take these binders and
put them under your chair or hold themon your lap. Don't turn
and | eaf through them | will tell you when you can | ook at a
particul ar exhibit in the binder

DAVI D SHAW NI CHOLLS,
the plaintiff herein,
havi ng been duly sworn, testified as follows:

THE COURT: You may inquire, M. Mskin

MR, MOSKIN:  Thank you, your Honor
DI RECT EXAM NATI ON
BY MR MOSKI N:

Q M. Ncholls, tell us, if you will, what it is you do.
SQUTHERN DI STRI CT REPORTERS, P.C.
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A I'ma designer. |, for 20 years |'ve been involved in the,
specifically the high end of the market. Designing unique
itenms in the hone furnishings sector is nmy specialty. 1'man

architect in Europe, unlicensed in the United States. But for
20 years |'ve been concentrating largely on the innovative end
of the design frontier. So |I've always been concerned and
hired to come up with new and innovative products that woul d
actually drive the market forward.
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So in a nutshell I'mon the cusp of the design
business. And | operate a design conpany that specializes in
t he desi gn and manuf acture and production of area rugs. That's
what takes up nmost of my tinme.
Q Wen did you begin designing area rugs?
A M first rugs were designed approxi mately ten years ago.
cane from Ml an, in Europe, 15 years ago. |'ve been resident
in New York City for 15 years. | trained in Scotland at the
d asgow School of Art. And then |I trained in Mlan, at an
acadeny called the Donus Acadeny. And | set up the rug conpany
ten years ago, here in New York City.

I think that answers the question
Q Thank you. Have you received any awards for your design
wor k?
A Well, | was always involved in very conpetitive high-end
design environnents. The awards |'ve received specifically for
the carpet, the carpets | have designed, are a Roscoe Award,
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which is given by Interior Design Magazi ne, which was given to
me for ny secret collection of flat-weave rugs. Again, these
awards are given really for originality.

| also received an award in 1997 -- the Roscoe Award
was, | believe, in 1994 or 1995. And as soon as | started the
rug busi ness, we were always, as | say, very concerned about
bei ng new and i nnovative because that really was the only way
we coul d succeed in business, by having sonething that was
unique. Following that, in 1997, | received an award fromthe
International Contenporary Furniture Fair here in New York for
the best of area rugs displayed there. And that was for ny
body of work and area rug designs.
Q Have you been the subject of any publicity?

A. | got ny first article published in House & Garden Magazi ne
when | was 16 years of age, when | had a furniture design

busi ness. | have been quite extensively publicized for ny
design work. | should say |'ve probably been in over 100 to
150 magazines. |'ve actually brought photocopies of all the
articles with me today for your perusal. Extensively in the
United States, | should say nost of the shelter nmgazi nes that
you are famliar with. 1In Italy the narket was interesting

because nost of the consuners were familiar with the nanes of
t he designers of the furniture. But here in the United States
it tends to be the -- not so familiar with the names of the
desi gners as the conpani es that produce them and narket them
SQUTHERN DI STRI CT REPORTERS, P.C.
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But my own work, yes, |'ve been published extensively.
El |l e Decor, Metropolis Magazine, House & Garden. |'ve been
published in Japan. 1've been published in, all over Europe.
And as | say it's -- there's various spheres of nmy work. The
office | worked in Mlan was very graphic -- we had a very

strong graphics design departnment. W also had a product
design departnment. And | was involved in the architectura
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department and t he graphi cs design departnent.

So the | ook of sonething for nme has al ways been of
prime inportance, not just the fact that it has to function and
it has to perform but ny success, however nodest, has been

driven by the need and the enjoynent, if you will, of being

i nnovati ve.

Q I'dlike to -- we may cone back and tal k about sonme nore of
your -- some of the publicity. But | would like to focus

the --

A. | could sit and rattle off a hundred nmgazi nes, but | hope
t he books show sone of them If they don't, as |I say, | have

t hose here.

Q W& may come back for alittle of that later on, but I'd
like to focus very quickly on the Prado design. And if | may

show you what has been identified as Plaintiff's Exhibit 1 and
ask if you can identify that for us.
A. This is a certificate fromthe United States Copyri ght
O fice. The nunber is described as VAU524-511 for the Prado
SQUTHERN DI STRI CT REPORTERS, P.C
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rug designed by myself. And it contains a color image of the
design and one of the size points, which is an 8 by 10. And
that's a black-and-white Iine drawing. And some other -- sea
on the back page. And also there is a copy of the certificate
with some description of the product. It also outlines the
date of origination, which is 1998.

MR MOSKIN: | would Iike to offer Plaintiff's Exhibit
1 in evidence.

THE COURT: Any objection?

MR, CLARI DA: No objection

THE COURT: Al right. Plaintiff's Exhibit 1 is
recei ved in evidence.

(Plaintiff's Exhibit 1 received in evidence)

Q If youwill look at Plaintiff's Exhibit 1 --

MR MOSKIN:  And may the jurors also --

THE COURT: You want to publish it to the jury?

MR MOSKIN:  Yes, | would like to publish it to the
jury.

THE COURT: You may publish it to the jury.

Menbers of the jury, you can turn in your |ooseleafs
to the tab marked Exhibit 1. Don't |ook at any other exhibits,
but let's just focus on Exhibit 1.

You may proceed, M. Mdskin
Q If you will look at the |ast page of -- excuse ne -- the
second-to-1ast page of Exhibit 1, next to the nunber 3 in the
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| eft-hand col um.
A Yes.
Q You see there's an asterisk and the date 19987
A. Yes. Well, that -- sorry.
Q Do you know why that date appears there with an asterisk?
A. Yes. The date appears with an asterisk because in our
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infinitely efficiency in the adm nistrative departnent, we

forgot to fill that in when it was subnitted to the Patent
Ofice, my secretary, and then it was later filled in after we
verified the origination date as a result of a phone call, a

contact we received fromthe Patent Ofice.
Q Have you brought with you any sanples of what the Prado rug
actually | ooks |ike?
A.  Yes. | have brought construction sanples.

THE WTNESS: Can | wal k around? |Is that allowed?

THE COURT: Yes. You can step down.

THE W TNESS: Thank you
A.  Wen you nake area rugs, very often you produce what are
called strikeoff sanples. These are scal ed pieces of the
actual carpet. They don't represent the entire rug, but this
is a vehicle for communicating to your custoner the size and
shape and style of the nmotifs. |It's presented al ongside a
full-size illustration of the rug. But this will give an
excel l ent exanmple of the pile height and any type of coloring
i nvol ved in these sanples.
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Q Before you go any further, | think we need to identify
these as exhibits. |If we can identify themas exhibits,

Plaintiff's Exhibits 2, 3, and 4, so you can refer to them as
such.
A.  These rugs are made in Kat hmandu.

THE COURT: Perhaps, before we go further, are you
going to offer these in evidence?

MR MOSKIN: | will.

THE COURT: Any objection?

MR. CLARI DA: No objection, your Honor

THE COURT: Plaintiff's Exhibits 2, 3, and 4 are
received in evidence.

(Plaintiff's Exhibits 2, 3, and 4 received in
evi dence)

A. These three sanples represent two of the color ways that mny
conpany offers. They also represent, | believe, a 9 by 12
full-size rug. The two qualities illustrated are 100-knot
quality and, respectively, 60-knot quality.

This is the -- we call this the Ermne col or way, and
this is called you are Tawny color way. 1In fact, for Philip
Johnson, this design was the one that he selected for the
Rockef el | er hone.

Q Wen you say "this one," which one are you referring to?

THE COURT: Right. For the sake of the record,

M. Nicholls, I'"'mgoing to ask you, when you can, to refer to
SOUTHERN DI STRI CT REPORTERS, P. C.
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the particular sanple by its exhibit numnber.
THE WTNESS: GCh, OK.  Excuse ne.
A. Exhibit No. 4 is the rug that was illustrated -- which was
featured in The New York Times article. And that's one of a
series of color ways we do. You did see on the draw ng one
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color way. W have, | believe, six color ways, as standard
producti on color ways of this particul ar design

The design is also produced in 6 by 9 size, 8 by 10, 9
by 12, and 10 by 14. Now, it's inportant that you understand
that the anmount of elenents in these different sizes can vary
with the size of the rug. But to be quite accurate about it,
these are 9 by 12 corner sanples. So you would have to nake
conparison, if you will, to the full-size drawing in order to
understand the general |ook of the item

They are al so | abel ed on the back. W have a Nicholls
| abel on our products, which are sewn on at the factory,
actually. And then we have our own branded nane. And the tag
usual | y acconpani es the piece and describes the size, the
quality of the item and nay or may not display a price point.
Q M. Ncholls, first | would like to show you what has been
identified as Exhibit 46.

If I my, if |I can first show you what has been nmarked
as Exhibit 46, can you tell ne what that is?
A. Yes. This is the label we affix to each and every item we
nmake. It has the name Nicholls. 1t has a copyright synbol
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that is attached to our products. And it's unique to our
conpany. It's our brand identity. It's affixed, as | say, at

the factory where we produce these carpets.

MR. MOSKIN:  Your Honor, | would like to offer Exhibit
46 into evidence and publish that to the jury.

THE COURT: Any objection?

MR, CLARIDA: No objection, your Honor

THE COURT: Plaintiff's Exhibit 46 is received in
evi dence.

(Plaintiff's Exhibit 46 received in evidence)
A And it clearly states, excuse ne, that the copy -- it
clearly states in English "copyright of David Shaw Nicholls,
all rights reserved.” | think I'mlegally supposed to nention
t hat .
Q | would also like to show you Exhibit 44 and ask you if you
can identify that.
A. Exhibit 44 is a direct print fromour Wb site, which
actually features the Prado rug as the hone page, front page.
The Prado rug, for us, is a very inmportant design to the extent
that it is a, what we consider to be a very high-profile design
for our conpany. And this page in fact is a direct printout
fromthe Wb site showing three alternate col or ways that we
offer for this design. And | believe this was printed very
recently, fromthe Wb site.

MR MOSKIN: | would Iike to first offer Exhibit 46 --

SQUTHERN DI STRI CT REPORTERS, P.C.
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excuse nme, is it?
A. 44,
MR MOSKIN: I'msorry. Exhibit 44 in evidence.

THE COURT: |Is there any objection?
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MR. CLARIDA: No objection

THE COURT: Plaintiff's Exhibit 44 is received in
evi dence.

(Plaintiff's Exhibit 44 received in evidence)

MR, MOSKIN:  And ask that the jury may refer to that
as wel | .

THE COURT: Certainly. Menbers of the jury, you can
turn to the tab marked Exhibit 44. But it's a photocopy.

MR, MOSKIN:  Yes.

THE COURT: So to the extent that M. Nicholls is
tal ki ng about col ors.

THE WTNESS: Yes. | see the color one here

JUROR NO 5: The next page is in color

THE W TNESS: The next page

THE COURT: Al right.

Q And how nany col or ways are there in total?
A. There's about six color ways that we've devel oped for the
Prado design.
Q | would like to go through with you the devel opnent of the
Prado, how it came into being, and begin by showing to you
Plaintiff's 5, 6, and 7.

SQUTHERN DI STRI CT REPORTERS, P.C.
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THE COURT: Menbers of the jury, just hold off on
| ooking at exhibits that counsel is referring to until he has
of fered themin evidence and | have received themin evidence.
["Il tell you when to turn to an exhibit.

Q And if you would please just identify these exhibits for
us.

A OK Well, Exhibit 5 are conmputer renderings that we
produce in our conmpany of a design which | called Rio, and it
features circles. Exhibit 6 are a series of sketches done by
nysel f as an evolution of the design process. Exhibit 7 is
anot her indication of the experinments | went through in the
creative process of devel oping the Prado design

The Prado design actually started as the Rio design in
nmy conpany. And --

Q If 1 can interrupt for a nonent --
A.  Sure.

MR MOSKIN: | would Iike to just first, before we go
through this, if we could offer these in evidence so the jury
can foll ow al ong?

THE COURT: (njection?

MR, CLARI DA: No objection

THE COURT: Al right. Plaintiff's Exhibits 5, 6, and
7 are received in evidence.

(Plaintiff's Exhibits 5, 6, and 7 received in
evi dence)

SQUTHERN DI STRI CT REPORTERS, P.C.
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Q And nowif you would, M. Nicholls, if you could explain
the rel evance, if any, of these designs on these pages to the
devel opnent of the product.
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A.  Yes. The Prado design was devel oped by ny conpany for --
we had a very successful design. And it's actually, it's stil
a high -- a desirable design for us, which is the Maui design.
Q If it would help, should we, can you identify the Mau
desi gn.
A. Sure. The Maui design was one of the first Tibetan carpets
| designed.
Q First of all, if you can identify what the Exhibit 14 is.
A. Exhibit 14 is a photocopy of a Maui design, and this
particular one is a runner, size 3 by 12. And again it has our
copyright synbol on it.

MR MOSKIN:. May | offer Exhibit 14 into evidence?

THE COURT: Any objection?

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 14 is received in
evi dence.

(Plaintiff's Exhibit 14 received in evidence)

MR MOSKIN:  And may the jury refer to that?

THE COURT: Yes. The nenbers of the jury can turn to
the tab marked 14 in your | oosel eafs.
A. And this rug, in fact this very item was nmade by Tufenki an
Car pet s.
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The process of devel opnent fromthe Maui, | was under
pressure in my conmpany by nyself to come up with another good
design that would follow on the heels of the Maui design. And
the way | went about that was, | tried to define certain
el ements of the design that | felt were inportant and at the
sane tinme understand a direction | could go in to retain what |
felt were inportant parts and then bring sonething new to the
t abl e.

The Maui design -- can | draw on this board here, just
toillustrate it?

MR, MOSKIN:  You're asking the Judge. If it's al
right with the Judge, it's all right with me.

THE COURT: K
A. Because the Maui design had these circles of two different
colors. This is a runner proportion. Clearly in an area rug
it would be a rectangle, as M. Clarida refers to. But we
actually do runners as well and rectangular rugs. So the shape
of the defined perimeter doesn't always lend itself to the true
desi gn content that you, the process you go through

But anyway, when | was designing the Maui rug, one of
the details of it was the fact that it had these scrol
elements init. And the scroll elenent actually was a very
strong design statenent. And what | was trying to do, if | was
going to come up with something that was quite different from
that, was renmpve the scroll entirely fromthe design. And then

SQUTHERN DI STRI CT REPORTERS, P.C.
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I was reduced to doing a very sinple graphic, which | called
the Ri o design.
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Now, | made sone sanples of this design, but it
wasn't --
Q \What are you referring to now?
A.  The Ri o design.
Q VWhat exhibit nunber?
A This is Exhibit 5.

Now, the Rio designis |like the Maui, if you take out
the scrolls and you take out sonme of the framing el ements.

So getting back to basics, | was reduced with a series
of circles on a rug. Now, that was just sinply not inportant
enough as a design detail. And because we are in the business

of trying to cone up with sonething that's totally innovative
and interesting and inmportant, the idea was, what do you do
with a group of circles in order to give it some sort of
sensibility? WelIl, the Exhibit 6 and Exhibit 7 will take you
t hrough a design devel opnent process that in fact led to the
creation of the Prado design. And it's a very carefully

orchestrated process. This isn't, | don't grab designs out of
the sky. And | don't grab them out of the nedia. They cone
froma design process as a professional |1've been doing for 20
years.

So the sequences of the process of developnment led to

the Prado design that you see on the board. And hopefully I
SQUTHERN DI STRI CT REPORTERS, P.C
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can illustrate how that process happened so that it wasn't
nmer el y haphazard.
Q Well, can you explain to us how, starting with Exhibit 5,
how the array of circles changed, |ooking at the presentation
of circles on the page, first page, and how it changes from

the -- over the next ensuing pages?

A Well, the first element | tried to do was arrange the
circles thenmselves in a manner that gave thema certain
dynam c.

Q What are you referring to now?

A Well, when | refer to -- I"'musing as an exanple -- | --
it's an 8 by 10 Rio design and it cane out of Exhibit, gosh,
very bad at this -- Exhibit 5 which is a collection of size

points of the R o design
Q Is there a nunber at the bottom of that page, DSN?
A, Yes. It says DSNO0O0050. And already | was starting to try
to lay the circles out in such a way that there was an el enent
of uni que conposition to it. Wen you | ook at the Prado
design, which I'"'mgoing to refer to no. 44, you will see that
the circles started to be placed in a very regularly spaced
idiom This is not haphazard. Now, now, | suppose
M. Tufenkian and his counsel can say, oh, well ours is an inch
this way and an inch that way. But there's a very |engthy
desi gn process that causes you to start to arrange el enents in
a specific way. And then when you start by setting the circles
SQUTHERN DI STRI CT REPORTERS, P.C
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and you continue to develop details within the design, that's
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when you start to establish the uniqueness of the product. And
it's that uniqueness that | will show you that nakes that Prado
design, other than the Eclipse, unique on the narket. And the
decisions that go into it -- and also in relation to the

manuf acturing process, because there is a manufacture -- in the
manuf acturing process of Tibetan carpets, there is an inner
quality to the fact they're handmade. And that is sonething
that can be recognized, froma design standpoint, to give

uni queness to what might normally be considered a nundane
circle.

Now, these are not tufted rugs. And tufted, by the
way, is a process that conpronises the beauty of a hand-knotted
carpet. So the very idea that you're going to make circles and
you're going to incorporate a quality as a consideration in the
design process is very, very inportant.

So the process of design devel opnment that | went
through -- and don't forget at that time | was supplying
designs to the Tufenkian conmpany. The Maui designs were stil
bei ng made when | started the Prado design. And when our Prado
went on the nmarket, there was nothing like it.

Wel |, anyway, | could go on, but | should stick to the
t hi ng.

Q If you could go on to explain howthe Rio evolved into
what's now t he Prado.
SQUTHERN DI STRI CT REPORTERS, P.C.
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A. Well, the Rio design, the circles started to get bisected
in a horizontal manner. |In the conputer, when you're designing

on the conputer and you're |aying down what are in fact just

bl ack-and white i mges, you can do what's called cloning and
you can take the area and then you can pass it down, and very
qui ckly you have the opportunity to experiment wth design.
And the way the Prado desi gn was devel oped was, | had this R o
nodel in the conputer. Ganted, there was maybe four circles
there, excuse ne, if you want to do that. But the fact was
when you're working with a conputer and you freeze this area
you actually clone it, and then you take it down and you
reproduce it down here, it's actually -- it is |ike an overlay.
The process is |ike an overlay, the way that the Tufenkian
conpany -- |lawer described that overlay, because it really
does happen in the computer. But what | ended up with was an
opportunity where, by doing that overlay, | could darken an
entire part of the circle.

Now, at the sane tine, | could start to come up with
sonet hing that was unique. So going through an evol ution
process -- this, by the way, fromstart to finish fromthe Rio
to the Prado, it's weeks of design work, sanpling, sending to
the factory to get sanples in. The creative process can be
very fast. But you have to nmake sure that the product can al so
be sinul taneously be being produced.

Now, it was inportant for us to try to get the circles
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round, because | wanted that feeling of roundness. The
interesting thing about his rugs is, they start -- the circles
started to get rounder and rounder. So the first time when
ever made circles in a carpet they came in |like egg shapes.
And | have pictures here to show that. So when you see his
pi ctures of egg-shaped circles and how that was a pattern of
beautiful design, it's very strange how they started to get
perfectly round and then they started to get rounder and
rounder. And then the idea of the overlay suddenly di sappeared
and then we ended up with sonething that was much nore gridlike
and the conposition was much sinpler and nore straightforward.
Q Can you explain to us what we're looking at, Plaintiff's
Exhibit 5, the last three pages of it, which are nunbered
DSNO0054, 0055, and 56.
A, Sorry. Just bear with ne here. 52 -- what were the
nunbers agai n?
Q 54 to 56.
A Al right. 54. Too many nunbers here, John
This is a handsonme -- DSNO054 is a hand drawi ng by
nysel f, which actually shows how | was working with the Maui
design and | renoved the scrolls and then | started playing
with the overlap. That's one of nmy -- that's a photocopy of an
original sketch that I was doing when | was taking the Mau
desi gn and goi ng through a synthesis of the process to try and
take out the scrolls and see how | could come up with a new
SQUTHERN DI STRI CT REPORTERS, P.C.
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conposition, because our company, that Maui design was quite
special for us as an icon of the firm And | was quite
determned to try and retain the strength of that inagery but
at the sane tinme be innovative in how | devel oped this new
design. So that's our sketch by nyself.
Q If I can interrupt, what are the notes that appear on the
ri ght hand there?
A. The notes that appear, it says "Maui 1998, shade contrast
creating repeat with planning." These are words | used. So
the contrast was inmportant and the planned repeat of the way
t hese overlays took place. And | wote "Maui, no scrolls.”
And at the top there is the sanme colors as the flat-weaves to
start with. And ny flat-weaves are earth tones. W're also
known quite well for earth-tone carpets. And ny first
producti on of the Prado design were earth-tone carpets because
that's a very large -- when you do nbdern rugs and you can
i ncorporate nice earth tones and canel tones and wheat tones,
the appeal is enlarged. But then people were -- | was al so
recogni zing the fact that we need -- we had a body of
strong-colored rugs as well that we were developing. So -- and
the other note on the left says sonething about Sharmacher and
Patterson Flim Mdrton, because | was in the D& building in New
York at that tinme.
Q How about the next page, DSNO055, still part of Exhibit 5
A. DSN55, these are a series of pictures from our show oom
SQUTHERN DI STRI CT REPORTERS, P.C.
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whi ch show our fl at-weave collection and various circular
nmotifs that were quite a strong part of that collection. And
was playing with the idea of how to break up these circles and
fashion theminto a repeat of interest. And | can't read ny
own witing here. "Wat about circles wthout the scrolls?"
was obviously trying really hard to get rid of those scrolls.
And then there are sone notes at the bottom of the nanes of the
design. Because | wanted to name the collection after a nuseum
and | wote "MOMA, Tate, Guggenheim Louvre, Prado." And
figured the best one | could get away with was Prado. So
that's where the nane Prado cane from

And that's what this is, this huge paper
Q If you could turn to Exhibit 6 and explain to us what we're
| ooking at there.

A. Exhibit 6 is, that's the Rio tenplate and these are penci
drawi ngs, overlays on the tenplate, and ny attenpt to try and
bring a stronger design element to what ot herw se was obviously
just a repeat of circles. And it's a 6 by 9 size. And the
reason it says there are three rows of circles as opposed to
five or six or ten, is because that's a 6 by 9 scal e design.

So when you start seeing pictures of rugs in some of
the five circles or eight circles, very often the rug itself,
the size of it, and the proportion of those circles, is
important. But the idea that there are six circles on this and
you' re constantly seeing numerous circles appearing on ny rugs
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is very often in relation to the overall size of the carpet
itself.
Q Weére you considering | eaving the center portion of the

rug --

A, Yeah, well --

Q -- enpty, without circles?

A. Yes. In this particular one, the idea was, well, maybe

shoul d capture an area of blank field and give that

centerpiece, which | ooked rather enpty without it, a different

color, a different overlay. It didn't fly. | didn't really,

didn't go in that direction. But at that tine, yes.

Q And how about the next page, 59, what are we | ooking at

t here?

A. 59 is a page printed fromour Wb site of this earth Salim

design. And this is my, again, drawing over the design with

scrolls to try and understand the rel ati onship of those

scrolls. I'mnot sure of the tine frane here, whether this was

prior or after the nunmber 58, but it's around about the same

time. And the idea of the overlays and the inportant

rel ati onshi p between sone sort of bal ance between the darkness

and the lightness on those circles. And the illustration at

the bottomis, again, a further devel opment of the design

process to try and sonehow define better how these circles

coul d be bisected.

Q How about Exhibit 7? Can you explain what we're | ooking at
SQUTHERN DI STRI CT REPORTERS, P.C.
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there? Exhibit 7 is pages DSN292 t hrough 298.
A. I'msorry, what were those nunbers, the DSN nunbers?
Q 292 to 298.
A Well, | have 293 in ny hand, which actually appears to be
my original, which is another attenpt to try to break up these
circles in such a way that the design becones interesting. It
was -- | was still trying to figure out what the best
proportion between the circles was, and | was getting the
feeling that there had to be an overall grid of circles, as
opposed to lines of circles with this space in the mddle. So,
in other words, the general field of the carpet was conmposed of
the circular elenments and their bisections.
Q You -- we --
A. There's 296 also, which is a sketch on the R o design.
Again, it's part of the -- it shows clearly how the Maui 3 by 9
rug -- I'mlooking at no. 296 -- how the Maui rug could -- |
was just trying to understand the graphic strength of the Maui
desi gn and see how, through a design process, through
devel opnent, | could sonehow rework the use of the circle
notifs and the overl aps.
Q Did any of your earlier, conpleted rug designs influence
the creation of the Prado?
A Well, the Sikri collection, which is in fact featured in
no. 55, which are those pictures --
Q No. 55, which is page 55, which is part of --
SQUTHERN DI STRI CT REPORTERS, P.C.
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A. DSNOO55.
Q Wich is part of Exhibit 55, right?
A. Yes. Well, those designs predom nantly were fl at-weaves
with circular motifs, very challenging to manufacture. That's
what | received the award, the Sikri, that was what | received
the award fromlInterior Design Magazine for. The Roscoe Award
was for that collection. And that was a strong influence in
t he design of the Prado.
Q | would like to show you what have been marked as Exhibits
8, 9, 10, 11, 12, 13, 15, 16, and 17. And if you would just
first quickly identify themso we can see if they can be
of fered in evidence, before you explain what they are.
A. Exhibit 8 is nmy very first collection of rugs that we
attenpted to make in a hand-knotted quality. And this
collection is dated 1995. And the names are Provence,
Pal om nova, Biaritz, and Luxor. And the design Biaritz was the
forerunner for the Maui design

MR MOSKIN:. | would like to offer Exhibit 8 in
evi dence.

MR. CLARI DA: No objection

MR MOSKIN: And | would like to request that memnbers
of the jury can refer to it.

THE COURT: Plaintiff's Exhibit 8 received in
evi dence.

59
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(Plaintiff's Exhibit 8 received in evidence)
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THE COURT: Yes. Menbers of the jury, you can turn to
the tab marked 8.
A. And the design Biaritz is the one in the |ower right-hand
corner which shows the arrangenent of the circles with the
scroll detail set in place.
Q Can you explain to us, what is Exhibit 9.
A. Exhibit 9 is a conputer printout of one of our flat-weave
designs which is called Vegas, and it's a very good exanpl e of
the flat-weave collection, which, the flat-weave collection
consi sts of about 20 patterns, of which about 18 deal with
various ways of conposing circular nmotifs within franmes and
t hereby sections and the rel ationship between the cut parts and
t he remai ni ng sections.

MR MOSKIN: | would like to offer Exhibit 9 in
evi dence.

MR, CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 9 is received in
evi dence.

(Plaintiff's Exhibit 9 received in evidence)

MR MOSKIN:  And ask if the jury can refer nowto
Exhi bit 9.

THE COURT: Yes.
A. Exhibit 9 also has a lot of color information on it. Those
nunbers refer to shades of color. |It's quite a technica
endeavor.

SQUTHERN DI STRI CT REPORTERS, P.C.
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Q You have referred to -- you have used the term
"flat-weave." What do you nmean by that?

A Aflat-weave is an area rug that's woven in such a way that
there is no cut pile. The terns that one tends to be famliar
with are kilim dhurrie, that type of quality.

Q Those are types of flat-weaves?

A. Yes. And we call these flat-weaves because we try to take
extra care to make sure that they are as tightly woven as
possible, the clarity of the designs is as sharp as possible,
and hopefully that the circles will be as round as possibl e,
and that the conposition will be clean.

Q How does that differ from you' ve said cut pile? |Is that
what you used?

A, Yes, a cut pile. A Tibetan product is an exanple of what |
would terma cut-pile rug, where the wool is knotted and then
is cut inacertain way to actually fluff up the fibers of the
wool , which then of course results in a carpet with pile.

The flat-weave product, the yarn is not cut and
definitely not plumed up, and in fact the yarn itself was woven
quite tightly, and by knotting it, it gives, as | say, nore of
a fabric quality to the final product.

Q Wen did you create the Vegas design, Exhibit 9?
A.  The Vegas design was created around about 1994, 1995.
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Q How about the next design?
A. Perhaps even prior to that. W were basically in business
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for about two years when the flat-weave collection was put on
the market. So --
Q How about the next design, the Ravenna? Can you tell us --
A. The Ravenna design is also a flat-weave design. And that
was one of the first flat-weaves we did. This drawing is dated
1994. Again, it's a conputer rendering. And this particular
size, | believe, is the 6 by 9 size, this illustrated.

MR MOSKIN: | would like to offer Exhibit 10 in
evi dence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 10 is received in
evi dence, and you may publish it to the jury.

MR. MOSKIN:  The jury.

(Plaintiff's Exhibit 10 received in evidence)
Q Can you identify for us Exhibit 11
A, Well, Exhibit 11 is actually the sane design and is wongly

naned. It should -- it says "Portico," and the Portico design
is not -- this is not the Portico design. So we have a typo
here or the wong inmage. But this is very clearly another

i mage of the Ravenna. So the Portico, which is whichis -- is
not reflected on this page.

Q Al right. Wll, let's pass on to Exhibit 12.

A. Exhibit 12 is the Sikri collection, which is the flat-weave
collection for which | received the Roscoe design award.

MR MOSKIN. | would like to offer Exhibit 12 into
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evi dence.

MR, CLARIDA: No objection

THE COURT: Plaintiff's Exhibit 12 is received in
evi dence.

(Plaintiff's Exhibit 12 received in evidence)
Q VWhen was this created?
A.  That would be 1993 or 1994. And those are, you know, this
particul ar flat-weave collection, the Sikri collection, we, |
shoul d say we produced after being in business about a year and
a half, two years. So around about 1992, 1993, in the design

stage. Bearing in mnd, there is -- tinme goes into the

devel opnent for the | aunch
MR MOSKIN: |I'msorry. Did 1l offer 12 in evidence?
THE COURT: You did.
MR MOSKIN:. | did. Thank you, your Honor. And I

woul d ask that the jury be permtted to | ook at it.

THE COURT: Yes. Menbers of the jury can turn to the
tab marked 12.

MR. MOSKIN:  Thank you, your Honor
Q Can you identify for us what's been marked as Exhibit 13?
A. Exhibit 13, this consists of two sheets of paper, and this
is the Unbria collection, which consists of six designs. And
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in fact the Portico design is collectively shown here. So we
have the Portico, Trigger, Ravenna, Dom no, and Caprillo
designs, and the Palio design. These are all flat-weave rugs
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that were done on or around 1995, 1996.
MR, MOSKI N: | would like to offer Plaintiff's Exhibit

13 in evidence.

MR. CLARIDA: No objection

THE COURT: Plaintiff's Exhibit 13 is received in
evi dence.

(Plaintiff's Exhibit 13 received in evidence)

MR MOSKIN:. And may it be published to the jury?

THE COURT: Yes. Menbers of the jury, you can turn to
tab 13.

Q Can you identify for us Exhibit 15.

A. Exhibit 15 is the Cosno Cities collection, another
collection of flat-weave rugs, and here we see the Vegas
Col ogne runner, Hanover, and Atlanta. The Atlanta rug
obviously is a round rug with circles inside it.

MR MOSKIN: | would like to offer Exhibit 15 in
evi dence.

MR, CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 15 is received in
evi dence.

(Plaintiff's Exhibit 15 received in evidence)

MR. MOSKIN:  And may the jury view Exhibit 15?

THE COURT: Yes, they nay.

MR, MOSKIN:  Thank you.

Q And Exhibit 16, can you identify that for us?
SQUTHERN DI STRI CT REPORTERS, P.C
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A. Exhibit 16 is the Constantinople design, one of the first
Ti betan products that we devel oped. And this particular rug
was made by Tufenkian. And this is a, | believe, a 6 by 9,
which is terned as a 5 foot 6, 8 foot 6 size rug.

THE COURT: You refer to it as a Ti betan product.

THE W TNESS:  Yes.

THE COURT: What do you nean by that?

THE WTNESS: In 1959, the Ti betan people for the nost
part were annexed out of the country of Tibet and settled in
cath man due. And the techniques and processes they brought
with themwere first developed in the country of Tibet and
so -- and the wool itself is Tibetan wool if it's coined as a
proper Tibetan carpet. It's actually made in the country of
Kat hmandu, by for the nost part refugees fromNepal. And as we
know, the Dali Lama went to India to get away fromthe Chinese
takeover. But as a Tibetan product, it's a specific knot.

It's a specific construction technique. And the dying

techni ques and the finishing techniques are synonynous with the
Ti betan process. And as | say for the nost part it's nade by
Ti betan refugees, even although it's not usually nmade in the
country of Tibet, which is a neighboring country.
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MR MOSKIN:. | would like to offer Exhibit 16 in
evi dence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 16 is received in
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evi dence.

(Plaintiff's Exhibit 16 received in evidence)
BY MR MOSKI N:
Q And Exhibit 17, could you go through that for us.
A. Exhibit 17 is the Argyle design, which is very sinilar to
t he Constantinople, only the colors in the Argyle design are
very bright, blues, greens, reds, and the Constantinople design
is very earth-toned, browns, and honey wheats, softer hues.
These phot ocopies unfortunately don't represent the color
val ues, but they do represent in quite clear detail the
experiments of howto break up -- in fact, these were not
circles. These were oval shapes. And specifically that was
the notion of that design. But the idea of course was how to
break up the shape.

MR MOSKIN: | would like to offer Exhibit 17 in
evi dence.

MR, CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 17 is received in
evi dence.

(Plaintiff's Exhibit 17 received in evidence)

MR, MOSKIN:  And ask that the jury be permitted to
view it.

THE COURT: Yes. You can turn to the tab marked 17.

Q The exhibits we've been looking at, Exhibits 8, 9, 10, 12,
13, 14, which is the Maui we | ooked at earlier, 15, 16, and 17,
SQUTHERN DI STRI CT REPORTERS, P.C
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do these relate in any way in your mind to the Prado design?
A.  Wiat you see, through all these sheets of paper and al
t hese various designs, is the growth of a body of work which
spans for the better part of six or seven years of work. Al
of these designs, by the way, are done by nyself, personally.
| don't -- | don't hire outside designers to interpret ny
sketches. These are all devel oped by nysel f.

But what it perhaps will show is a devel opnent of
t hought, a signature devel opment of the style and work of ny
operation, of nmy company. And we nmke our design process very
seriously. That's why we strive to go through enough
experimentation to hopefully at the end of the day come up with
sonething that is absolutely special to our conmpany. O herw se
we don't stand a chance out there. The day other products
start looking like mne, I'mfinished, conpletely. That's why
it's -- I'"'mhellbent on maki ng sure that there is a unique
quality and a unique | ook to these products. And hopefully
what this exanple shows is a consistent strain of thought and a
devel opnent of a body of work, because that's really what this
shoul d reveal, that there was an evolution of a design
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process -- and products, by the way -- at the end of the day.
These aren't just sketches for the fun of it. These are actua
products that go on the market.

But that's what | would like to think is revealed in
this, a devel opnment of thought and work, which of course |eads
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up to the Prado design, which is why we're all here, because
the Prado design is the nost recent exanple of how this process
devel oped fromour Sikri collection back in 1994, to the
present day.
Q Do you have any, does your conpany have any records when
this, the design process was conpleted for the Prado?

A. W certainly do. And the -- |'m asking because |'m
hopeful, I'Il submt, that that -- I'mcertain we'll -- yes, we
do, is the answer.

Q I'dlike to show you what have been marked as Exhibits 18

and 19 and ask you if you can identify these.
A. Exhibit 18 and 19 are printouts from our Macintosh
conputer, the conputers that are used in the design |lab. And
Exhi bit 18 shows, under a file called "Tech Drawi ngs,"” a list
of the various designs that were part of our portfolio of
product. And the Prado design is shown at the bottom of page
1. And in fact the file has been opened up to reveal various
custom versions and sone standard versions of the Prado design.

MR MOSKIN: | would like to offer --
A. And it's dated Novenmber 6, 2002, the date this was printed
out .

Havi ng said that, there are Prado draw ngs bei ng done.
| see one here in Cctober 26 of the year 2000 at 7:01 p.m, a 6
by 9 Prado design.
Q If I my, before you go on, if we could first offer this
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i nto evidence, Exhibit 18.

THE COURT: Any objection?

MR. CLARIDA: No objection

THE COURT: Al right. Plaintiff's Exhibit 18 is
recei ved in evidence.

MR MOSKIN:. And | ask if the jury can look at this as
wel | .

THE COURT: Yes. You can turn to the tab marked 18.
Q And perhaps you can explain so the jury can follow al ong
where you find the earlier or earliest references to the Prado.
A Well, I'mlooking at Exhibit 18, under, as | say, tag
drawi ngs, the Prado -- these are fol ders obvi ously containing
the drawi ngs, and the Prado folder is at the bottom and it has
been opened up, and the size and sone description of the
designs. These little | ogos represent the actual design file
itself. And then in the "date nodified" colum is the date
when that rug was worked on for the last tine. And |I'mdraw ng
attention then to approxinmately the m ddl e of the page, and
see --
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Q The middl e of which page?
A. Page 3. And if | want to scrutinize it, | see 8 by 10
1998, Prado Cctober 21. | see 12 by 16 Prado, Cctober 21,
1998. And then | see various designs coming in in Septemnber of
'99, and then so on and so forth, 2000, 2001, 2002. So that's
t abbed as page 3 on Exhibit 18.
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Q Now, do all of these references to the Prado on page 3 of
Exhi bit 18, do these refer to actual carpets you created for
sal e?
A.  Yes. Yes, they do.
Q So can you, just look at this page in this conmputer file,
how many sal es does this refer to, or rugs produced does this
refer to?
A. | would say there must be about 40 there.
Q And can you identify for us what's marked as Exhibit 19.
A. Exhibit 19 has the Prado group highlighted, dated COctober

21, 1998, and this illustrates, | would say, five rugs --
Q Can | interrupt for a nmonent. First just tell us what is
Exhi bit 19.

A. Exhibit 19 is another computer printout from our database
of the design lab, and this is a different computer, actually,
because the other one is Macintosh HD -- hard drive no. 2. And
this is a different one. And |I'm saying that because it's in a
different drive. This is in a drive of tape draw ngs.
Q It's different computer data.
A.  Yes, different conputer database.

MR MOSKIN. | would like to offer Exhibit 19 in
evi dence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 19 is received in
evi dence. Menbers of the jury, you can turn to the tab marked
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19.

(Plaintiff's Exhibit 19 received in evidence)
Q Can you now, now that the jury can follow along with you,
can you identify where you see references to the Prado?
A. Yes. There is a reference to the Prado just about two
inches fromthe foot of the page. And it says "Prado tech
drawings." And it shows different sizes, different -- of the
Prado design. And in fact it shows them dated Cctober 21
1998.
Q And again, do these --
A. This constitutes rugs -- this constitutes rugs that woul d
be being produced, that is correct.
Q Thank you. You're anticipating ny next question.

THE COURT: M. Mskin, is this an appropriate place
to take our md afternoon recess?

MR MOSKIN:  That woul d be fine.

THE COURT: Al right. Menbers of the jury, we wll
take a md afternoon recess now. |It's going to be a short
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recess. There are sonme refreshnents waiting for you in the
jury room Please don't |leave the jury room because we're
goi ng to be reconvening in ten ninutes.

Leave your binders on your chairs, but take your
not ebooks wi th you.

Pl ease recess the jury.

(The jury left the courtroom

SQUTHERN DI STRI CT REPORTERS, P.C
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THE COURT: Al right. M. N cholls can step down.
Any issues that counsel want to raise?

MR, MOSKI N Not 1.

MR, CLARI DA: Your Honor, just in terns of the

procedure for admtting docunents into evidence, | have a
nunber of things that | know are third-party materials and
know we're going to be dealing with those one at a time. |'m

just wondering if | can explain to you what ny proposed
rel evance is so we can deal with that before having to do it in
front of the jury.

THE COURT: Al right. How nuch | onger do you have on
direct?

MR, MOSKI N:  Perhaps 45 mi nutes?

THE COURT: Al right. | wll hear you in a couple of
m nut es.

MR. CLARIDA: K. Thank you, your Honor

THE COURT: Al right. But | want to bring the jury
out and keep going. Al right?

MR. CLARI DA: Yes, your Honor

(Wtness excused)

(Recess)

(Jury not present)

THE COURT: Before we bring out the jury, M. Carida,
you want to be heard?

MR, CLARI DA: Yes, your Honor. On the issue of the
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third-party evidence that we propose to introduce, | understand
there is a challenge from M. Mskin on the grounds of
rel evance and | just thought it mght be expeditious to resolve

at least some of that so that we don't have to stop and have
obj ections every time we want to introduce an exhibit.

As | noted in our trial brief, | believe these
third-party exanples are relevant to show several things.
First, they are relevant to show that this arrangement of
circles in agridis famliar in the industry. |It's the sane
famliar circle design. Copyright doesn't attach to it. |
think they are relevant to show this.

Al so, a good nmany of these predate M. Nicholls'
designs. And | think it's fair to ask himif he saw them and
consi dered t hem when he made his design decisions in connection
with the Prado.

So for those reasons | think we can clear up the
rel evance issue and | can just sinply ask, as M. Mdskin has
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been doing, can you turn to exhibit such and such and we can
proceed that way.

MR. MOSKIN: W have already laid out in our nmotion in
limne reasons why these are apparently not rel evant, including
in particular that in deposition testinmny when they had an
opportunity to show M. Nicholls nbst of these designs, there
are, well maybe half of them-- in the |ast week |I've gotten
another ten or so new designs they pulled off the Internet nore

SQUTHERN DI STRI CT REPORTERS, P.C
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recently. But the ten that he was shown at his deposition and
that were produced in di scovery he had never seen and they
didn't influence him Likew se, M. Tufenkian, | in turn
showed the same exhibits to him and he said they didn't
i nfluence his design at all

| can't obviously say for certain -- and we discussed
in your Honor's robing roomon Friday -- that one of the
witnesses -- that M. N cholls mght not now say, you know,
particularly sone of these new designs, that, yes, |'ve seen
that one before. But as far as -- and if they influenced his
desi gn naking, then | can understand they might be able to
establish a basis of relevance. But as far as scenes of the
fair is concerned, there is no indication that these are w dely
sold, that any of themwere nmade -- these were all pulled off
the Internet very recently -- that these were sold in any
quantity, that they are known wi dely. They have no broader
meani ng than a piece of paper. | could go up to, just as
M. Clarida did in his opening statenent, go up to the board
and draw a bunch of circles on a piece of paper. Those
exhi bits have no broader relevance than that. |If they are
admtted, | think there should probably be an instruction to
the jury that they shouldn't be considered for anything nore
than sonmet hing that may or nmay not have influenced one of the
designers here. But they clearly, they have no expert in the
case. And the paralegal who pulled themoff the Internet is
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not conpetent to testify that these have any greater
significance in the design world than anything el se you can
pull off the Internet.

THE COURT: At the end of the day, M. darida, you
can show these exhibits and confront the plaintiff on
cross-exam nation, but if he says that he never saw them and
they didn't influence him how are they rel evant?

MR. CLARIDA: They are relevant to two things, your
Honor. They are, one, relevant to rebut the inference of
copying by M. Tufenkian, because if other people are out there
doing grids of circles, they didn't all copy fromM. Nicholls.
That is probative of the fact that M. Tufenkian didn't copy it
fromM. Nicholls either. It is possible to arrive at this
desi gn i ndependently. And these designs show that.

THE COURT: Al right. But that's sonething that may
cone through on M. Tufenkian's exam nation, not M. Nicholls'.
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Ri ght ?

MR, CLARIDA: Well, that's correct, your Honor.

MR, MOSKIN:  And | asked M. Tufenkian at his
deposition -- maybe 1'll offer inconsistent testinobny now He
identified seven or eight works, all produced by his conpany,
that he said were his sole and excl usive design influences.
And | showed himagain the other use -- the ones that had been
produced at that time in discovery, and he confirnmed those had
not influenced his design naking at all
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MR, CLARI DA: Your Honor, in M. Mskin's opening, he
prom sed to the jury, | guarantee you, you will see no other

designs that | ook even renotely like M. Nicholls's designs.
want to show the jury he's wong about that. There are other
designs that | ook Iike M. N cholls' designs, and they don't
cone from Janes Tuf enki an.

MR MOSKIN:  When | nade that statenment | was
cogni zant of the fact that sonme of these m ght come in, and
don't believe any of themare renotely like it. That's a jury
i ssue.

MR. CLARIDA: The jury is entitled to make up its mnd
as to whether they do or don't look like it.

THE COURT: That nmight be. But | don't see how you're
going to get themin through M. Nicholls, on your
cross-exam nation of M. N cholls, unless M. Nicholls says

that he saw one or nore of these designs. |If he says he saw
one or nore of them you will get themin, through
M. Nicholls. Oherwise you will have to figure out another
way to get theminto evidence.

Al right. | want to press ahead at this noment. W

can discuss this nore at 5 o'clock. But let's bring in the
jury. M. N cholls, cone on up.
DAVI D SHAW NIl CHOLLS, Resuned.
(Jury present)
THE COURT: Menbers of the jury, at this tine we wll
SQUTHERN DI STRI CT REPORTERS, P.C
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continue with M. Moskin's direct exam nation of the plaintiff,
M. Nicholls.

You may proceed.
DI RECT EXAM NATI ON ( Cont ' d)
BY MR MOSKI N:
Q M. Ncholls, 1'd like to show you what have been narked as
Plaintiff's Exhibits 20, 21, 22, 23, 24, 25, 26, 28, 30, 31,
and 32, and ask if you can please identify these.
A. Exhibit 20 is an invoice fromny conpany to an architect
called Mtch Mxon, and it's for a 12 by 15 Hran rug and a 14
by 18 Prado rug.
Q If 1 my, just so the jury -- to nove this along --

MR MOSKIN.  If | can offer that into evidence, before
you conti nue.
A Al right. Sorry.
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MR. CLARIDA: No objection

THE COURT: Plaintiff's Exhibit 20 is received in
evi dence.

(Plaintiff's Exhibit 20 received in evidence)

THE COURT: Menbers of the jury, you can turn to the
tab marked 20.
Q | apologize for interrupting. |If you could explain
A Wll, it's an invoice. |It's for a Hiran, standard rug.
And a 14 by 18 Prado standard. And the total price for the two
carpets is $24,000. And the deposit received was 16,000. The
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remai ni ng bal ance, 8,000. And it's dated 12/23/99.
Q It's dated 12/23/1999. How rmuch prior to that date, if at
all, would the rug, the Prado rug, have to have been created?
A Well, for a 14 by 18 Prado -- this was, | believe, a
100-knot rug judging by the price -- it would be anywhere from

six nonths to eight nmonths to nine nonths, m nimum of eight
nonths, in fact. That's a very |large rug.
Q So when would that place this?
A Well, if it's dated 12/23, we can assune that at least it
was ordered in the previous March, because this is dated --
this is actually witten for to collect the balance. So we
could assunme the rug has been produced and is now ready to
shi p.
Q So it would have been in March 1998.
A. That is correct. March 1998 woul d have been the
manufacturing time of that item

THE COURT: Hold on one nmonent. |'m confused. The
i nvoi ce says Decenber 23, '99.

THE W TNESS:  Yes.

THE COURT: | thought | heard you say eight nmonths to
produce the rug.

THE W TNESS: About ei ght nonths, yes.

THE COURT: Wouldn't that be March of '99, not March

of '98?
THE WTNESS: You're correct. | am m st aken. It
SOUTHERN DI STRI CT REPORTERS, P.C.
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woul d be March of '98. That is correct. Excuse me.

THE COURT: That's all right.
A.  Yes. Mnimmeight nonths to nake the rug. Yes, indeed.
Figuring sonmething |ike that, March of 1999.
Q Can you identify Exhibit 21
A. Exhibit 21 is a printout from our database of inventory and
it shows that an 8 by 10 Prado standard rug is in stock. It's
identified as rug no. 159172.

THE COURT: Hold on. Instead of reading from

docunents that are not in evidence, | think the best way --

THE WTNESS: Ch, |'msorry.

THE COURT: -- to do this is, just tell us in a word
or two what the docunent is. | suspect that M. Mskin is then

going to offer the docunment in evidence.
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THE WTNESS: OK. Sorry.

THE COURT: There is likely not going to be an
objection. And then we can have the jury turn to it and you
can tell us what we're | ooking at.

MR, MOSKIN:. That would be terrific. Thank you, your
Honor .

THE COURT: Let's all take a breath and see if we can
do it that way. So it's a computer printout.

THE WTNESS: It's a computer printout.

MR MOSKIN:. | would like to offer Exhibit 21 in
evidence and pernmit the jury to reviewit.

SQUTHERN DI STRI CT REPORTERS, P.C.
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MR. CLARIDA: No objection, your Honor

THE COURT: Al right. Plaintiff's Exhibit 21 is
recei ved in evidence.

(Plaintiff's Exhibit 21 received in evidence)

THE COURT: And nenbers of the jury, you can turn to
21.

Now, tell us what we're | ooking at.

THE WTNESS: W're | ooking at a printout fromny
dat abase of inventory. And we have in stock an 8 by 10 Ti betan
carpet. And the reason | can say it's in stock is because it's
been inspected and graded as an A quality. And the date of
this inventory is 6/7/2000 order date. Sorry, 6/15/1999. |
apol ogize. It's received, the rug was received at 6/15/1999.
And al ong the information at the bottom our database
calcul ates the price of the item which has a net selling price
of $7,200 and 80 square feet.

Q Can you explain the reference in the upper right-hand
corner to the Mam show oonf

A Yes. Well, this neans that the rug was actually in our
M am showoomat that time. |If the location, if it was at the
factory in -- it's manufactured in Kathmandu, it would say the

factory that it was at. So it was located in the Mam
showoom And it's graded an A
Q D d M. Tufenkian sell any rugs in the area of your M am
show oonf
SOUTHERN DI STRI CT REPORTERS, P.C.
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A.  Yes, he did. To ny know edge he actually sold rugs to a
store across the road, which was -- which | believe was call ed

Carpet Creations. And they were actually 25 feet frommny front
door. He was a dealer of Tibetan carpets at the sane tine as
this Prado was in the show oom

Q Can you identify for us, briefly, Exhibit 22.

A. It's a purchase order.
Q Fromyour conpany?
A. Yes. It's a purchase order -- actually, no, it's a

purchase order from Jackie MIler Interiors, |ncorporated.
Q To your conpany.
A.  To ny conpany.

MR MOSKIN: | would like to offer Exhibit 22 in
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evi dence.

THE COURT: Any objection?

MR. CLARI DA: No objection, your Honor

THE COURT: Al right. Plaintiff's Exhibit 22 is
received. Menbers of the jury, you can turn to tab 22.

(Plaintiff's Exhibit 22 received in evidence)
Q Now can you tell us what it references.
A. It's a purchase order fromJackie MIler Interiors in
Atl anta, Georgia, addressed to my conpany in the D&D buil ding,
and it's an order for a 12 by 16 Prado rug. And the unit price
is $17,250. G eg was the sal esperson at Nicholls. It's our
t el ephone nunber bel ow where it says "Geg." And it confirns
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recei pt of the 50 percent deposit in the amount of $8, 625.
And the date -- it's hard for ne to see here, but it

| ooks like 1/12/01.
Q Based on that date, if that's right, do you know when this
rug woul d have been made?
A. Yes. This rug -- well, it's a 12 by 16. |It's at |least an
ei ght-month lead time.
Q So that would meant the rug woul d have been created when?
A, Well, sonetines eight nonths prior to '01. So 1/1/01 puts
us into '00 March or April
Q Can you identify for us what's been marked as Exhi bit 23.
A. This is an invoice frommy conmpany. CQur |etterhead has
been stapl ed over by the designer's business card.

MR MOSKIN:. | would like to offer Exhibit 23 in
evi dence.

MR. CLARI DA: No objections.

THE COURT: Plaintiff's Exhibit 23 is received in
evi dence.

(Plaintiff's Exhibit 23 received in evidence)
Q Can you tell us what this references.
A. This references a 10 by 14 Prado rug. And this was
probably a 60-knot item because it's $8,750 net. And the date
on this invoice is Cctober 14, 1999. And | see that this is a
bill for the bal ance of the paynent, because it says "for
approval, paid security deposit 10/13/1999." So, and Toby
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Revi s woul d have been the sal esperson. And there's also a
charge here for padding for the rug, because we very often ship
the rug with the pad and install it.
Q Can you tell us when this rug woul d have been created,
first created
A. This rug, for a 10 by 14, 60-knot, four, five nonths prior
to that date.
Q Before COctober 1999.
A. That is correct.
Q Can you identify for us what's been marked as Exhi bit 24.
A. This is a sales proposal from-- to Matt Brosius, fromny

conpany.
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MR MOSKIN: | would like to offer Exhibit, Exhibit
24, in evidence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 24 is received in
evi dence. And nenbers of the jury, you can turn to the tab.

(Plaintiff's Exhibit 24 received in evidence)
Q VWhat's the date of this?
A. The date of this is 11/3/2000. And it's for a 14 feet by
18 feet Prado 80-knot rug. | should just say that we make the
rug in three qualities: 60 knot, 80 knot, and 100 knot, 60
knot being the | east expensive quality and 100 knot being the
nore expensive quality. And this 14 by 18 Prado cost this
architect $22,900.
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Q Can you identify for us what's been marked as Exhi bit 25.
A. Exhibit 25 is an inventory -- it's actually a status on

orders placed by ny conpany to the factory. And it lists rugs
and who the custonmers were, which is on the client end user on
the right.
Q Dave, before you go on --
A Oh, I'msorry.

MR MOSKIN. W offer Exhibit 25 in evidence.

MR. CLARIDA: No objection

THE COURT: Plaintiff's Exhibit 25 is received in
evi dence.

(Plaintiff's Exhibit 25 received in evidence)
A. And it shows that there is a rug nunber 350161716, Prado
Tawny 6 by 9, 80-knot Tibetan showed to Ms. Laurie Tanner. And
this is -- these were orders placed on 12/15/00.
Q How rmuch prior to this date, Decenber 15, 2000, woul d that
rug have been made?
A Well, it says "orders placed on 12/15/00." | want to be
totally frank with you, and I'm not sure when that order would
have been placed. | can only say that the rug was in existence
at this point, because it goes into inventory after it's -- it
gets a tag number after it gets inspected.
Q Can you identify for us Exhibit 26.
A. Exhibit 26 is a sales proposal for ny conpany for a Prado
100-knot 12 by 16.
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MR MOSKIN:. | would like to offer Exhibit 26 in
evi dence.

MR. CLARI DA: No objection
Q And can you explain --

THE COURT: Hold on. What's the basis for the
obj ecti on?

MR. CLARIDA: | said no objection, your Honor

THE COURT: Oh, I'msorry. Forgive me. Al right.
Plaintiff's Exhibit 26 is received in evidence.

(Plaintiff's Exhibit 26 received in evidence)
Q And could you explain for us what is shown here.
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A. It's a sales proposal, and it's for a standard Prado 100
knot 12 by 16. And it's a request for the balance for this
rug. And that bal ance anount is $8,625. It shows a lead tine
of 18 to 22 weeks. And that's a 12 by 16 100-knot carpet. So
that's about right. Four and a half, five nonths, four, three,
five -- yes, about four and a half to five nonths, m ninmm
production tine.

THE COURT: Forgive me for a second, but what is the
di fference between Plaintiff's Exhibit 26, which is a sales
proposal, for someone in Chattanooga, Tennessee, and Exhi bit
22, which is the purchase order for the same rug? O did this
I ady in Tennessee buy two?

THE WTNESS: No -- well, nore than likely. [It's the
same rug. And if | -- the -- this is the purchase order from
SQUTHERN DI STRI CT REPORTERS, P.C.
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her company, and the sales proposal is the invoice fromny

conpany.

THE COURT: Al right. | just --
THE WTNESS: That's the relationship. It is in
fact --
THE COURT: It's not two different sales.
THE WTNESS: | would guess it's the sane sale, yes.
Q Can you identify for us what's been marked as Exhi bit 28?
THE WTNESS: But | might be wong.
A I'msorry. 28?
Q Yes.
A. 28 is an inspection report fromone of mnmy suppliers.
MR MOSKIN. | would like to offer Exhibit 28 in
evi dence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 28 is received in
evi dence.

(Plaintiff's Exhibit 28 received in evidence)
Q Does this identify any Prado rugs?
A. Yes. This outlines a current production schedul e of rugs,
and run no. 143 -- sorry -- 140, order no. 125001, references a
Prado Erm ne, and the carpet nunber is (9688, size 13 feet 4
inches by 17, 6. That would nore than likely nmean that that's
the finished size of the rug, because we tended to neasure the
rug after it was conplete so we knew exactly what we ended up
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with. |In other words, that means the rug woul d be conpl ete.
VWi ch neans that this rug was conplete, with an estinmated
delivery date of 15/5/00. And the reason it's witten 15/5 is
because over there the day goes before the nmonth and the year
Q So the delivery date was May 15, 20007
A. That's correct. Which neans the rug woul d have been made a
good seven or eight nonths prior to that.
Q If you could identify for us what is shown as Exhi bit 30.
A. Exhibit 30 is a handwitten docunent interior to ny
organi zati on.
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Q This is your sale -- your record, the record of David
Shar macher.
A Yes, it is. It's a warehouse-prepared inventory statenent.

MR MOSKIN: | would like to offer Exhibit 30 in
evi dence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 30 is received.
Menbers of the jury, you can turn to it.

(Plaintiff's Exhibit 30 received in evidence)
Q Can you identify for us what -- can you explain for us what
we' re | ooking at?
A. We're looking at a handwitten docunent showi ng the Ti betan
rugs that were in stock as of July 25, 1999.
Q Does it identify any Prados?
A. It identifies two Prado rugs, no. 32 and 33, one of 8 feet
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4 inches by 10 foot 6, and one of 8 feet 2 by 10 feet 2, which
were currently in inventory as of that date.
Q The last, those are the last two |listed on the page?
A. On page 1, that is correct.

Q | see where it says "Prado." Underneath it it says "Nile."
Is that also a Prado rug?
A Oh I'msorry. That's my error. |It's not a Prado rug.

No. Nile is a completely different design

Q Soit's just the one --

A. It's just the one Prado rug, yes.

Q Now, this series of exhibit, the last, can you identify for
us what's been nmarked as Exhibit 317

A. It appears to be a new order statenent to a factory fromny
conpany.

MR MOSKIN: | would like to offer Exhibit 31 in
evi dence.

MR, CLARI DA: No objection

THE COURT: Al right. Plaintiff's Exhibit 31 is
recei ved in evidence.

(Plaintiff's Exhibit 31 received in evidence)

MR MOSKIN:. | take it the jury may now | ook at that;
is that correct?

THE COURT: Yes. Menbers of the jury can turn to tab
31.
Q Does this document reference any Prados in existence as of
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its date?
A. Yes. This was a docunent that woul d be prepared for the
sal espeopl e so they coul d know very quickly what's avail abl e
for sale, because this lists unsold goods. And we see at the
bottomthere is a Prado and there's a 2 by 2 strikeoff sanple,
a3 -- one 3 by 12, one 6 by 9, one 8 by 10, one 9 by 12,
and -- I'"'msorry. Yes, one 9 by 12, and zero 10 by 14s.
Q Those sizes, are those referenced sone other page?
A. Those sizes are different production sizes.
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Q The line across the top of the page, is that where you're
readi ng, referring to?

A. Yes. I|I'msorry. The sizes refers to, yes, the actual size
of the carpets. The quantity is in a vertical colum. And the
tick marks, |I'mnot sure, but they are probably just soneone

doubl e-checking the inventory to nake sure they're there.
Q So all told, how many Prado rugs does this indicate you
have in inventory as of --
A well --
Q Let ne finish the question. -- as of February 16, 20007
A. Two strikeoff sanples and then one, two, three, four, four
Prado rugs. As of February 16, 2000.
Q You heard M. Carida say in his opening statement that you
had sol d about three or four Prado rugs a year, since 1998 or
'99? |Is that correct?
A. | did hear himsay that. And I'ma wee bit enbarrassed
SQUTHERN DI STRI CT REPORTERS, P.C.
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about that because it's absolutely -- it's not true. And
spoke out of turn in the deposition, wthout thinking and
wi t hout | ooking at the records. So that was ny error in the
deposition. W' ve sold significantly nore. After | went back

to the office, | |ooked at the records to see how nany we had
sold. Unfortunately as the creative guy as well as the
so-cal | ed businessman, | seemto spend nore tine in the

creative departnent. But these are accurate invoicing and
inventory statenents.
Q Has there been any publicity for the product?
A. The Prado rug, as we nentioned earlier, the first nost
significant publicity was when it was selected by Philip
Johnson's office, the architect in New York, for a redo of the
Bl anchette Rockefeller townhouse in m dtown Manhattan. And in
fact the rug was the centerpiece for that design project. And,
yes, it was featured in The New York Tines, over three pages,
one |arge picture and then sone other detail shots for the
di fferent arrangenents.
Q | would like to show you what's been narked as Plaintiff's
Exhi bits 35 and 36 and ask just if you can quickly identify
t hem before we show themto the jury.
A. Yes. This is a capsulation of the article that was
featured in The New York Tines magazine. This is the Prado rug
cent er pi ece
Q Wich nunber are you referring to?
SQUTHERN DI STRI CT REPORTERS, P.C.
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A I'msorry. 36
Q And what is 357
A. 35 is the front cover of the magazine, the New York Sunday
ti mes, and actual photocopies of the article in its nore
extended form And it makes reference to the rug by David Shaw
Ni chol | s.
MR MOSKIN:. | would Ilike to offer Exhibits 35 into
evi dence.
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A. In fact it makes reference to Prado rug by David Shaw
Ni chol | s.

THE COURT: Any objection?

MR. CLARI DA: No objection

THE COURT: Al right. Plaintiff's Exhibits 35 and 36
is received in evidence. Menbers of the jury, you can turn to
t hose tabs.

(Plaintiff's Exhibits 35 and 36 received in evidence)
A.  To answer your question fully, it was also featured in
ot her design magazines at the same tinme: |Interior Design
Magazi ne. And we al so advertised the rug in sone trade
journals, which | have the copies of here also. One of them
being the Alt Spec catalogue. And it was featured in an Elle
Decor advertising that we did.
Q D d you nake any use of Plaintiff's Exhibit 36, your
conmpany?
A Yes. W nade extensive use of this. This is a format we
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use. It's a very strong marketing tool for our conpany. And
largely it gets sent to architects and desi gners throughout the
United States and in Europe. And we've printed ten thousand --
| believe we printed about 10,000 of these individual sheets,
of which several thousand would be sent out to various design
firms, interior design firms and architectural firns all over,
as | say, the United States.
Q Do you know how it was that M. Johnson cane, Philip
Johnson cane to select your rug to use in his interior design?
A. Yes. Qur rug was actually on showin the D& building in
New York City. That's on 58th Street and Third Avenue. And in
fact we had a feature on the Prado rug in the wi ndow of the
sixth fl oor, between the showoons of Holly Hunt and Donghi a.
And the Prado rug was shown in that wi ndow for three nonths.

And this actual picture was featured with the Prado. It's a
very strong, very good way of endorsing the | ook and val ue of
t he desi gn.

Q M question is, how did Philip Johnson come to select the
rug in the first place?

A. Oh, because his -- the people fromhis office came into the
D&D bui | ding, and he had heard about us and he wanted to see

t he rugs.

Q M. Ncholls, I'mshowi ng you what's been nmarked as

Exhi bits 29, 37, 38, 39, 47, 48, and 49. And I'll ask you

qui ckly to go through those and explain what they are.
SQUTHERN DI STRI CT REPORTERS, P.C.
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AL OK Do you want to go first?
Q Wy don't you start with Exhibit 29.
A. Exhibit 29 is a picture of an interior --

THE COURT: Why don't we do it this way. |Is there
going to be any objection to any of these exhibits?

MR. CLARIDA: No, there won't, your Honor

THE COURT: Al right. Plaintiff's Exhibits 29, 37,
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38, 39, and 47, are received in evidence.

MR MOSKIN: 48 and 49 as well?

THE COURT: 48 and 49. Received in evidence.

(Plaintiff's Exhibits 29, 37, 38, 39, 47, 48, and 49
received in evidence)

THE COURT: Menbers of the jury, as the witness refers
to these exhibits, you can turn to those tabs.

MR. MOSKIN:  Thank you, your Honor

THE COURT: So let's start with 29.
A. 29 is a picture of an interior design by an architect

called Mtch Mxon, who was listed there later in the billing
of my conpany, and this shows a very large Prado rug. | guess
this has to be about 20 feet by 16 feet. It was featured in a

full-page article in the Architectural Di gest magazi ne.
Q If you look at Exhibit 37, can you explain to us what that
is.
A. Exhibit 37 is a sheet of simlar format as the style, the
Philip Johnson article in The New York Tines. This is a job
SQUTHERN DI STRI CT REPORTERS, P.C
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that was featured in Architectural Digest of our flat-weave
collection. That was the Hran rug at the bottom and this was
the forerunner of our flat-weave collection. And basically it
was a very extensive article that we conpressed into one page.

So we have the Dom no design, the Salimdesign, and
the Hiran design.
Q Can you explain for us what is shown in Exhibit 38.
A. Exhibit 38 is a page fromlInterior Design Magazi ne dated
Cct ober 31, 2000, which features the Prado rug, top left.
Q And let's skip over 39 for a nonent and go to Exhi bit 40.
Excuse ne, Exhibit 47

A 47,

Q Yes.

A K

Q And what is Exhibit 47?

A. 47 is -- are copies of a trade book that was distributed

t hroughout the United States and Europe, and outside the United
States also, and it was called Alt Spec. And in this book, ny
conpany advertised two pages of our various designs, and
attached here is a page of the Tufenkian conpany's designs at
that time. And in fact he took, as | best recall, two pages,
two or three pages. And so the pages of the -- the page which
is numbered 215 at the bottomis the Tufenkian ad for his
Ti betan carpets that he was currently narketing at that tine.

Page 218 and 219 respectfully show ny rugs that | was

SQUTHERN DI STRI CT REPORTERS, P.C
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featuring at that tinme, and included on page 219 is a portion
of one of the Prado designs, which actually is represented on
the floor in front of you.

And then | ast page, 224, shows the current marketing
desi gns of the Tufenkian conpany.

And | would like to add, | believe there was quite an



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

O©CoOoO~NOOOUTA,WNPE

NNNNNNRRRRRRERRRRRE
ORWNROOONOURWNRO

abhwWwNE

extensive circulation of this book. | would believe there was
about 10, 000 books circul ated throughout the United States of
Amer i ca.
Q Who does that get circulated to, to your know edge?
A It was circulated to architectural -- architects,
designers, and interior designers, professionals in the field
t hroughout the United States. It was designed as a trade-only
publication, and quite well done al so.
Q Can you identify also for us what's been marked as Exhibit
48.
A. 48 is the front cover of Elle Decor nmmgazi ne, a nmagazi ne
that we are featured in regularly, editorialized, and that we
al so advertise in fromtine to tine. And the page attached to
the front cover is a page we advertised -- we took out
advertisement in, and -- that shows our New York show oom our
M am showoom and a picture of the Prado rug, bottom
ri ght-hand corner.
Q And Exhibit 49.
A. | should also probably call attention to what issue this

SQUTHERN DI STRI CT REPORTERS, P.C.

(212) 805-0300

97
49DANI C3 Ni cholls - direct
was. |'mlooking for a date, but | don't see one.
Q Is the date -- is there a delivery date on that?

A.  Ch, excuse nme, Novenber 2001 is the circulation date

| just want to point out that that ad was nore than
likely prepared four nmonths prior to the publication of the
magazi ne. And so not only did we have to have the rugs
installed, but we had to have quite a sophisticated format for
sending to the nagazine to generate the ad in the first place.
Q Can you identify for us Exhibit 49.

A. Exhibit 49 is another variation of the Prado design in
terms of color. That's the Jacob Javitz show in New York City,
which we participated in, and it's actually sponsored by
Architectural Digest. And we take a very nice, big booth at
that show. And for three days it's to the trade, and the
fourth day it's open to the general public. Their attendance
runs into the, |I should say they have about 26, 27 thousand
people to visit that trade show fromall over the United
States, but primarily the northeast corner. And we actually

di spl ayed the Prado there in its entirety, a 14 by 18 rug. And
we actually sold that rug at that show, |I'm pleased to say.

And all these pages show our booth and the various
designs we were presenting at the show. And as | say, this was
dat ed Cctober, Novenber 2000.

Q Wthout offering into evidence the vast nunber of ampount of
publicity that you described early on about yourself, can you
SQUTHERN DI STRI CT REPORTERS, P.C
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explain what, at |east the one that's shown here, Exhibit 39,
is.
A. Exhibit 39 is, it's froma design nmagazine. | think it was
product design or -- oh, it's Contract Design, excuse ne. |It's

Contract Design Magazine. And it was an interview they
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conducted with ne back in 1994. And it's quite a -- it's quite
a good eye opener, if you will, to the style of the working of
nmy conpany and the way we were attenpting to cone up with a
very uni que | ook for our products. And in fact it discusses in
sone detail the circles and the probl ens associated with nmaking
circular carpet -- circles in carpets and the various tones and
dyes and the design techniques which | enployed. So this was
an interview | gave to that nmagazine in Cctober 1994. And the
circul ati on of these magazi nes varies from anywhere from 5, 000
to 200,000, in the United States. These are largely trade
nagazi nes.
Q | would like to show you what have been marked as Exhibits
42 and 43.
A. Exhibit 42 is a postcard of a Prado design. And we
printed, | understand, 3,000 of these cards. And | think we
have about 20 left. And the renmi nder woul d have been sent out
to architects and designers.
The --
Q Before you go on --
MR MOSKIN: If | can, may | offer Exhibit 42 in
SQUTHERN DI STRI CT REPORTERS, P.C.
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evi dence.
A Oh, I'msorry, | apologize.

MR. CLARIDA: No objection

THE COURT: Plaintiff's Exhibit 42 is received in
evi dence. Menbers of the jury, you can turn to it in your
not ebooks.

(Plaintiff's Exhibit 42 received in evidence)
Q Can you identify Exhibit 43 for us.
A, Yes. Exhibit 43 is the order for these postcards. And the

order was -- well, we ordered 3,000, and the date was on or
around June of the year 2000. And | see the Fedex here, air
bill, it says May 30, 2000. And so the Fedex docunment is

basically the material for purchasing the cards. And Exhibit
42 is the actual card in question.

Q Wen did you begin sending out the card, Exhibit 42?

A W sent it out immediately we get it.

Q And so that woul d have been when?

A.  That woul d have been the m ddl e of the year, around about
June 2000.

And as | say, we sent about, | should say, about 20,
2900 of those cards. W've got a few |left.
Q Do you still have in front of you Exhibit 44, which is a

big reprint fromyour Wb site? This is already in evidence.
A 44,
SQUTHERN DI STRI CT REPORTERS, P.C.
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| didn't give it back to you? Oh, yes, | have it,
ri ght here.
Q Is your Wb site also a formof publicity for you?
A Qur Wb site | would consider to say is the nost
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i nformative, useful selling tool that we have

Q Wiy do you say that?

A. Well, because we put a lot of work into it to give the
client a clear idea of what the rugs actually look like. And
for area rugs in particular, it's an excellent nmedium because
you can have the opportunity to zoomin on details of the rug,
see the texture, the quality, different sizes, colors, |ocation
charts. It's a very extensive marketing tool for us. W use
it, we basically link up with our client base with our Wb
site.

Q If 1 can, | apologize, | passed over one exhibit, Exhibit
32, and | was wondering if you can identify that for us. |
believe you still have it in front of you.

A. Exhibit forty --

Q 32.

A -- 32

Q Awprice list.
A OK yes. That's a price list of our conmpany, dated January
1999.
Q I'msorry. Didyousay it's a price list of your conpany?
A It's a price list of the products of my conpany, dated
SQUTHERN DI STRI CT REPORTERS, P.C.
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January 1999.

MR MOSKIN: | would Ilike to offer that in evidence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 32 is received in
evi dence. Menbers of the jury, you can turn to it in your
bi nders.

(Plaintiff's Exhibit 32 received in evidence)
Q As of January 1999, did your conpany list the Prado
anywhere on its price list?
A, Yes, we did. W listed it under Indo-Nepal ese carding.
Q \Were is that on this page?
A. It's actually -- it's under Tibetan rugs and it's in the
fourth corner, fourth corner dowmm. And | believe it's design
no. 118, is listed.
Q Have you ever had any business relationship with the
def endant -- defendants -- Tufenkian |Inport/Export and James
Tuf enki an?
A.  Yes, | have.
Q Can you explain what was that rel ationship
A.  In essence, he manufactured Ti betan carpets for ny conpany
wi t hout any rights of -- any design rights being transferred.
Q He sinply manufactured the rugs --
A. He made the rugs and sold themto my company, that is
correct.
Q You purchased them back fromhimafter they were nmade?

SQUTHERN DI STRI CT REPORTERS, P.C.
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A. At a premiumcost, that is correct.

Q And when did that relationship begin?

A. The date of the initiation of that relationship nust be
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about seven or eight years ago, | would think
Q Let ne offer you Exhibit 50 and see if you can identify
t hat .
A. This is a manufacturing agreement -- oh, yes, | can
Sorry, | can identify this. [It's a manufacturing agreenent.
Q Agreenent between?
A. Between nyself and Tufenkian | nport/Export Ventures.

MR MOSKIN: | would Iike to offer Exhibit 50 in
evi dence.

MR. CLARIDA: No objection

THE COURT: Plaintiff's Exhibit 50 is received in
evi dence.

(Plaintiff's Exhibit 50 received in evidence)
Q Does this have a date on it?
A. It has a date of Septenber 20, 1996.
Q Were do you find that?
A. | find that on page 3, which is the date it was signed by
James Tuf enki an and nysel f.
Q Do you recall when the relationship, the business
relationship with M. Tufenkian ended?
A. | should say it was probably a few years subsequent to
this. | don't recall the exact date.

SQUTHERN DI STRI CT REPORTERS, P.C
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MR MOSKIN:  Your Honor, to save | little tine, |
beli eve we stated in our pretrial order the date the
rel ati onship ended, in 2001.

THE W TNESS: That's about right, yes. 2000, yes.

THE COURT: So nenbers of the jury, counsel stipulate
that the relationship ended at a certain tine. You can accept
that as a fact.
A. |Is that Septenber of 20007?
Q April 2000.
A April 2000.

Q Can you describe, without going into great detail, how the

rel ati onshi p ended.

A It ended in a lawsuit. And it ended as basically Janes

Tuf enki an retaini ng ownership of inventory of nmy designs. And

we had sonme pricing issues and billing issues. And we ended up
on a very adversarial basis, to put it mldly. It was not a

happy endi ng.
Q Have you had any business dealings with M. Tufenkian since

April 20007
A, No.
Q In the years of your relationship, business relationship

with M. Tufenkian, were you aware that he was making or
selling any rugs that |ooked anything Iike your Prado design?
A. | was aware he was making no rugs that would | ook |ike ny
Prado design.
SQUTHERN DI STRI CT REPORTERS, P.C.
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Q How did you know that?
A Well, I'"'m-- 1 consider nyself pretty know edgeable in the
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field, in fact very know edgeable, | would say. And | was
certainly famliar with M. Tufenkian's production at that
time, bearing in nmind one of the interesting factors of our
wor ki ng together was the fact | would do rugs that woul dn't
conpete with his program because he had quite a healthy
production of traditional designs. |In fact, | think he would
admit to the fact that was the backbone of his business, the
recoloring of traditional oriental patterns.

Q Wen you say traditional, can you explain what you nean?

A. Well, these are designs based upon old designs, | would
call them traditional designs of Persian and Chinese origin
Iranian origin, and what nmany manufacturers do is, they take

t hese established ol d designs, and they recol or them and retune
them and basically make them new, nake them afresh. That,
don't -- and | certainly don't nmean to talk for his conpany,
but at that tinme the inpression | got from his business was
that the backbone of his business was his antique-| ooki ng rugs,
if you will, although he -- and then he did have an of fshoot of
t hat where he produced nontraditional designs, where he hired
designers to do that.

It was quite an inportant part of our relationship, in
fact it was a very inportant part, that the designs that |
woul d be devel opi ng woul d bear no resenbl ance to his
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what soever. That would clearly have been a conflict of us
doi ng any busi ness together. And so when | was devel opi ng ny
desi gns and havi ng himnmake them it was on the understandi ng
that there would be nothing like it in his portfolio. And so
| -- and part of the relationship depended upon nme handi ng him
ny designs, nmy design work, and my col ors.
Q Oher than M. Tufenkian and the design world at large, are
you aware of anyone el se that nmkes, that has made any rugs in
any way, or other designs, in any way resenbling your Prado
desi gn?
A.  No.
Q Didyouin creating the Prado design, as you testified to
earlier, refer to any designs of parties other than yourself?
A. None. And as arule in nmy conpany we don't do that. |'ve
said it and I'll say it again. |It's a very, very critica
conponent of any success of ny conpany. Wen you charge a
fortune for a carpet, it has to have something uni que and
special about it. Wwo is going to spend $20,000 on a rug if
sone guy down the road is going to nake it for 14 and nake 300
of them by changing it slightly?
Q Can you tell us what you considered to be original about
your Prado design.
A.  Sone people think that the design process of a sinple item
is effortless, but it's actually nmore difficult to design
sonething that's very sinple in appearance than it is to design
SQUTHERN DI STRI CT REPORTERS, P.C
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sonething that's extrenely conplicated. It challenges the
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desi gner very much, because of course you have to try to enbody
very subtle themes, underlying the surface. To sinply come up
with a graphic and call it successful and try to market it at
the high end of the market, it wouldn't hold any substance.

And the one comon denomnator to all of our productions was,
we sold very expensive products. That was just the way it was.

So in order to do that, we had to cone up with designs
whi ch were unique. The Prado design, for ny conpany, is
currently a design which in fact is a synthesis of nmany works
we' ve done, but it's conpletely new and conpletely original to
ny conpany. The way the ellipses formand the way the circles
cone together, it's a key conponent in a profound design sense,
but let me tell you in sinple English, if soneone lifts an Elle
Decor mmgazi ne and sees a picture of the Prado rug and they
nmake an association with ny firm they say, that's a David Shaw
Ni choll's Prado. And we, we depend on that instant
understanding in order to be in business.

So if someone comes al ong and manages to plagiarize or
copy our image, we |lose very quickly, because the authenticity
and the originality of the appearance of the rug is very
important. Never mnd the fact that there's a very clever and
careful scaling process that goes on, and bal ance.

My background is architecture. And people will say,
and if you read the article that was done in the interview, mny
SQUTHERN DI STRI CT REPORTERS, P.C.
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experi ence as an architect was such that scaling and proportion
were very inportant. Because to give any vol une credence to
contenporary rugs, it's a very big challenge. So the scaling,
the proportion, and the com ng together of the elenents has to

ei ther be done with trenmendous sense of skill and proportion,
or in fact it just doesn't work. It just falls flat.
The Prado rug, 1'Il give you sone ot her exanpl es, nost

oriental rugs have between 10 and 30 colors in them Mst of
ny rugs have between 4 and 6. The variation of the colors in a
Ti betan rug are created by what we call an abrash, and |'m sure
that M. Tufenkian's company will continue to bel abor that
point. But it is a very, very beautiful component. But it
doesn't conflict the fact that the shapes thensel ves and the
overal |l design has to be carefully tuned to work

The idea of the Prado | ooking the way it does is
extremely inmportant in its sinpler sense, not in a conplicated
sense, in the sinpler sense. But it just so happens the
creative process to produce a sinple design that has volune is
very difficult.

So all the elenents that you see in the Prado design
that may or may not 100 percent be reflected in the Eclipse
series of designs produced by Tufenkian, do understand that the
| ook of the Prado, as | hope you will see yourselves fromthe
i mages you're going to see, is unique. And understand that in
ny busi ness, the uniqueness is very inportant. O |'mout of

SQUTHERN DI STRI CT REPORTERS, P.C
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busi ness, imredi ately.
Q You testified a nonent ago that while you were working with
M. Tufenkian, you were not aware that he sold anything like
t he Prado.
A, That's correct.
Q Didthere come a tinme when that changed, when you | earned
somet hing different?

A Well, the way | -- the way it changed is when | got a
delivery of an Elle Decor nmmgazine and | saw the Eclipse rug,
or the Total Eclipse. |'mnot sure.

Q Let me show you Exhibit' and ask you if that is the Elle
Decor mmgazi ne you were referring to.
A. This is the nagazine, which ironically is the same nagazi ne
that we advertise in too. So Elle Decor, David Shaw Nicholls,
Prado; Elle Decor, the l|aunch of the Tufenkian Eclipse.

MR MOSKIN: | would Iike to offer in evidence Exhibit
52.

THE COURT: Any objection?

MR, CLARI DA: No objection
A Sol -- this is when --

THE COURT: Hold on

THE W TNESS: Sorry.

THE COURT: Plaintiff's Exhibit 52 is received in
evi dence. Menbers of the jury, you can turn to the tab.

(Plaintiff's Exhibit 52 received in evidence)
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Q Can you tell ne what -- this, Exhibit 52, it seens to be
addressed to you. |Is that right, the cover?
A, Yes, it does, that's correct.
Q How did you receive this?
A In the nuil
Q Do you subscribe to Elle Decor?
A. | subscribe to the magazine, that's correct.
Q D d your opinion, after review ng this nagazine when it
cane in the mail, did your opinion --
A well, | --
Q Let ne finish the question
A Sorry.
Q -- opinion that M. Tufenkian or Tufenkian |nport/Export
was not selling anything simlar to the Prado, did that change?

A. Well, it changed when | saw this nagazine, and | was
f | abber gast ed.
Q \What about it caused you to be flabbergasted?
A.  The instant | ook of the rug, and | thought, that's ny
Prado. And not only me, I'mpleased to say. A |lot of other
peopl e thought it was and a | ot of other people, |'mnot
pl eased to say, thought it |ooked |ike the Prado.
MR. CLARI DA: njection.
A And -- so..
THE COURT: Pardon me?
A So |l first sawit in the nagazine that was delivered and
SQUTHERN DI STRI CT REPORTERS, P.C.
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was fl abbergast ed.
Q What about this nade you think it was simlar to the Prado?
A. Well, there were certain design decisions made in the
creation of this rug that were extrenely simlar to the | ook of
the Prado. More than nere coinci dence.
Q \What --
A. There's nothing else like this on the market that | ooks
i ke this.
Q Can you identify what about it nmade you think that?
A Well, the way the circles are dissected, the way the shapes
are laid out, the spacing and the proportion of the circles,
the fact that it is a rug which features circular notifs of a
certain boldness, a certain directness. 1In fact, if you take
ny Prado rug and you sit it down on that flat floor and you cut
off the ends of it, believe ne it would be alnost |ike a 100
percent match
Now, we can get carried away with di ssections and
fractions of dissections and everything else, but our clients,
ny clients, looking at this, are saying, what did you do, sel
t he design to Tufenkian again?
Q D d anybody actually say that to you?
A. Yes. And in fact it went to the showoom and they called
me up.
Q Who was that?
A.  And he said, | didn't know you gave the Prado design to
SQUTHERN DI STRI CT REPORTERS, P.C
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Tufenkian. | said, | didn't. He said, well, it doesn't |ook
as good as yours because it's all messed up a bit, but it |ooks
just like it. W said that? Architects.

Q You say --
A, Well, John Beckman was one architect that said this. But |
obvi ously have ny store. | have -- | don't have a huge deal er

network. But we have one in San Francisco. He called nme up
and he said the sanme thing.

MR, CLARI DA: Your Honor, is this hearsay testinony?

THE COURT: Sust ai ned.

A. I n San Franci sco.

THE COURT: Hold on. Menbers of the jury, this is
hearsay. You are not to consider it, what sonmebody el se said
out of court. It's only what's said in court that's evidence
in this case
Q \What did you do in response to seeing this Total Eclipse
design in the Ell e Decor nmagazi ne, Exhibit 52?

A | wote aletter to his stores, and to him Actually, the
letter was addressed to Janes Tufenkian, and | cc'd it to his
stores.

Q Did you subsequently come to find that he was al so selling
a product called Eclipse?

A.  Yes. | subsequently did. | went on his Wb site. And at
that tinme he had the Eclipse and the Total Eclipse. But for
sone reason it's disappeared fromhis Wb site now. | think



O©CoOoO~NOOUOTA~,WNPE

NNNNNNRRRRRRRRERR
ORWNROOONOUNWNRO

O©CoOoO~NOOOUOTA,WNPE

NNNNNRRRRRRERRERRRR
AWNRPOOONOURMWNRO

SQUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
112

49DANI C3 Ni cholls - direct
there's only one there now. But at one tinme there was an
Eclipse and a Total Eclipse on his Wb site.
Q | would like to show you what's been nmarked as Exhibit 54
and ask if you can identify that.
A Well, this is the Eclipse rug, which | understand is his
first forerunner, where he has these rectangul ar pieces
superinposed over the design.

MR MOSKIN:. | would like to offer Exhibit 54 in
evi dence.

MR. CLARI DA: No objection

THE COURT: Plaintiff's Exhibit 54 is received in
evi dence.

(Plaintiff's Exhibit 54 received in evidence)

THE COURT: And nmenbers of the jury, you can turn in
your binders to tab 54.
Q Do you believe any of these resenble your Prado design?
A, Yes.
Q Can you tell ne which ones and why?
A Well, | think all of these resenble the Prado design in
that they show a bol dness of the circular notif and a certain
scaling proportion and relationship to one another. In no
uncertain terns, this rug says, |I'ma rug with round notifs
with certain intersections. And the depth and the beauty is
created by the way the circles are broken up

I will say the one thing | find a bit clunmsy about
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(212) 805-0300
113

49DANI C3 Ni cholls - direct
t hese designs are the rectangul ar overl ays, because they tend
to make the design clunsy and confusing. But the simlarities
are the very careful choice of tones that highlight the circles
and what one might call a background or a foreground. But the
play that carefully defines in no uncertain terns, this is an
area rug that says, we have circular notifs, there's
rel ati onshi ps between those circles, we have shaded areas that
show there's a sincere intelligence to this design, it shows a
distinct relationship. This isn't casual work. Don't |let you
try and convince ne this is casual. |It's not. Absolutely
intentional, M. Carida. There's nothing accidental about the
desi gn process.

THE COURT: M. Nicholls --

THE WTNESS: |'msorry.

THE COURT: -- you are not to direct coments --
THE WTNESS: Sorry, | apol ogize

THE COURT: -- to defense counsel. Al right?

THE WTNESS: |I'msorry. | apologize to the Court.
THE COURT: It's not proper. | won't allowit.
THE WTNESS: Sorry. | apologize to M. darida

Q M. Ncholls, can you identify what's been marked as
Plaintiff's Exhibit 56.

A. Yes. This is a picture of the Total Eclipse design, as
bei ng manuf act ured by Tuf enki an
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Q Were did you first see these?
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A Well, | first saw the Total Eclipse design in the nmgazine,
as we've seen. And | believe | saw the rest of these on the
Web site subsequent to that. Sonme of themare nore of them
Q And do you believe these are simlar to your Prado design?
A, Yes, | do. And | would venture as far as to say there's a
greater clear simlarity in the absence of the overl ays.
Q Wich overlays?
A Well, in the Eclipse design, | was the first production --
Q Exhibit 547
A. Exhibit 54. -- there is a clear intent to try to create
al nost vertical intersections on the circles, to break up, if
you will, the specific conposition of the circles. And then
with the Eclipse design, there is an asserted effort to take
out, to omt those elenents and make it |ess confusing to the
eye, and nuch nore straightforward, nuch nore el enentary, so
much so that the circular notifs are restricted, dare | say, to
a horizontal direction rather than this going in different
directions.

Al so, there is a symretry to this design. |n other
words, fromleft to right, there are no vertical breaks
what soever. It runs clear left to right.

So | see this as a synthesis basically of the design
And | think that is close, closer, to the Prado design, sinply
by virtue of its lack of rectangul ar elements that were
superi nposed.

SQUTHERN DI STRI CT REPORTERS, P.C.
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Q Do you know, from personal know edge, whether M. Tufenkian
or anyone at his conmpany directly copied your Prado design in
creating either the Eclipse or the Total Eclipse?
A. | have no direct know edge of that situation. | will only
repeat that | sent out ny letter, and ny postcards, | think, to
many carpet dealers in the United States, as well as the
architects and designers. And our Wb site is obviously
totally accessible. But | have no specific know edge of his
accessibility.
Q Do you know of any other way that M. Tufenkian would have
had access to either seeing or having described to himthe
contents of your Prado design?
A. Well, his distribution dealer network is quite extensive,
and | would be very surprised if, in his extensive nmarketing,
that he doesn't get feedback from his deal ers about what's out
there and what's popular, what's in demand. And | wll say at
that point we did have a very active marketing situation. So
woul d be surprised if he didn't get sone sort of know edge
about what is good -- what designs are going on.

And we run a public face as a conpany. People used to
say to me, Wiy do you put your designs on the Internet? You're
only advertising themto be copied. Well, if you don't show
them you don't get themout there. And so it's a decision you



24
25

O©CoO~NOOUTA,WNE

NNNNNNRRRRRRRRRR
ORWNROOONOUNWNRO

O©CoO~NOUITA,WNPE

NNRPRRRRPRRRRRERERE
RPOOWONOURAWNREO

22

just have to take. But it's a very public dommin, the
I nternet.
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Q How about the New York Tines article? Do you think that
may have had any effect?
A Well, I'"'mnot sure what the circul ati on of the Sunday New
York Times is. But | should say it's in wide circulation. And
it was an extensive article. So, again, it's an opportunity
that the design would be reviewed, yes. And of course with the
trade shows we did and the editorial press that we got
featured.

| should say we probably sent out about 20,000
docunents featuring the Prado design, physically, between
postcards and -- oh, and the poster as well, which we've
forgotten to mention. W printed 20,000 posters including the
Prado design in them
Q How about when you worked -- your relationship with
M. Tufenkian and Tufenkian | nport/Export ended when? | think
we al ready established that, April 2000. Do you recall whether
you showed it to himor he had any opportunity to have seen it
at the tinme you were working together?

A. | only know that at the tinme we were working together there
wer e desi gns passed back and forth that were bei ng devel oped.
And designs were di scussed and passed back and forth. | have

no specific recollection of a discussion centering on the Prado
design. But there certainly were designs passed back and
forth.

MR, MOSKIN: | have no further questions for
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M. N cholls.

THE COURT: Al right. Menbers of the jury, it's
nearly 5 o' clock. W' re going to recess now until tomnorrow
nmorning. | see no reason for defense counsel to start his
cross-exam nation for two or three minutes, only to have to sit
down.

So | want you to keep an open m nd, nenbers of the
jury. Come to no conclusions about this case. Don't discuss
this case anobng yourselves or with anyone el se overnight. |
can only imagi ne that when you go hone tonight, inquiring mnds
at home are going to want to know what you' ve been doi ng al
day. And when you tell themthat you' ve been inpanel ed as
jurors in a case in the Southern District of New York, they're
all going to want to know the details. And inquiring nmnds
al ways have opi ni ons, about everything.

The fact of the matter is that you fol ks took an oath
not to have any opinion about this matter until such tine as
all the evidence is in, you ve heard the closing arguments of
counsel, ny instructions on the law, and you've retired to the
jury roomto begin your deliberations. So there is no good
that can cone from any di scussions at hone. You'll have plenty
of tinme to talk about this case after it's over. Please don't
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di scuss it at hone.

Now, we want to start tomorrow norning at 9:30. |If
you are all here before 9:30, we will start before 9:30.
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Ref reshnents will be waiting for you in the jury room tonorrow
nmorning. The jury roomw || be open before 9 o' clock for
anyone who arrives early. They may wind up with the cinnanon
raisin bagel. | don't know But there are incentives for you
to get here early. Wether you get here early or not, make
sure that you're here and ready to go at 9: 30, because we will
all be ready to go. And tonmorrow is likely going to be a ful
day here. And naybe, any of you who felt a little chilly today
should bring a sweater. Al right.

Have a great evening and a safe trip hone. Please
recess the jury.

(The jury left the courtroom

THE COURT: Al right, M. Nicholls, you can step
down, sir.

(Wtness excused)

THE COURT: What | would like to do is take a
five-minute break. Then we will address sone issues together
i ncluding the proposed charge. Al right. See you in five
m nut es.

(Recess)
(Jury not present)
THE COURT: First, | have a draft charge that | am

going to circulate to you now M lawclerk will distribute
copies. And | will go over the changes in it with youin a
nonent. But | want to nake a couple of observations about the
SQUTHERN DI STRI CT REPORTERS, P.C
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conduct of this trial up to the present tinme, so that you wll
be gui ded tonorrow.

First of all, when counsel and the parties are seated
in the well of the courtroom they are not to react to anything
that is said fromthe wi tness stand or the podium During
M. Carida's opening statenent, the plaintiff and his counse
were visibly reacting to M. Carida's statements that there
were no damages in this case. There are other instances where
t he defendant reacted to sonething that the plaintiff said from
the stand. That has got to stop.

Second, | told you before we started the trial that
one of ny pet peeves is that any | awer who has an objection is
to stand up. M. darida, you have not stood up once. And
maybe i f you had stood up and objected, the jury wouldn't have
listened to all that hearsay, which was pure hearsay by the
plaintiff about what other people told himabout what they saw
in San Franci sco and ot her pl aces.

I"mgoing to tell you right now that if you don't
start standing and objecting, if you nutter the word "object"
fromthe counsel table in some |low breath, 1'mgoing to direct
the court reporter to strike it fromthe record, for your
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failure to follow sinmple rules that will make this trial go
nmuch easi er, because by your failure to object, the plaintiff
and his counsel were obviously enmbol dened to just go on a grand
voyage of hearsay for a page and a half. | was wondering when
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t he def endant was going to object.

Now, lastly, you folks told ne, as recently as | ast
Friday, that this case was going to be tried in one day or two.
But you were actually, M. Moskin, shading it toward one day of
testimony, and before the trial started, you inforned my clerk
that you expected the direct of M. N cholls to be about an
hour and a half.

Well, M. N cholls was on all afternoon. Even at the
recess when | asked you how | ong you were going to be, how much
nore you had with M. N cholls, you said approximately 45
m nutes. An hour and 20 minutes later, you concluded your
examination. |If that's the pace that is being set, we are
goi ng to have enornmous problens in this case. | have a Markman
hearing scheduled in this courtroomfor Wdnesday norning.
anticipated that the jury was going to be deliberating at that
time. Lawyers fromsone of the largest firns in the United
States want to cone in here and set up all kinds of equipnent
for this Markman hearing. That's probl em nunber one.

Probl em nunber two is, | told the jury that this case
is likely to be in their capable hands tonorrow or Wdnesday
nmorni ng at the outside. Some of them have expressed concern
about Rosh Hashanah, which conmes up later this week, as you
wel | know.

Finally, if we don't finish this case on the
appropriate schedule, there is going to be quite a gap, because
SQUTHERN DI STRI CT REPORTERS, P.C
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we have a nunber of observant people on the jury who are going
to want to be home for Rosh Hashanah, which will truncate the

time, and | amgoing to be out of the district next week from
Monday t hrough Wednesday on court busi ness.

So | don't know if that will spur you all to be
t hi nki ng about what you're doing. |1'mtrying to do everything
| can to streamine the proceedings so that we won't have any
del ays in your presentation of proof.

Now, let me review with you the proposed charge.
guess before | do, one nore coment on the Tufenkian notion or
application with respect to these exhibits fromthird parties.
| don't see how you're going to get themin through
M. Tufenkian if he says, as he testified a short tine ago,
that he has never seen -- that is, M. N cholls -- has never
seen anything that even resenbles his design. That was his
testinmony. The fact of the matter is that those other exhibits

are certainly relevant if you can get themin. | don't know
how you get themin. That's up to you. But when a witness
says that there is nothing out there, | read all the nagazines,

| see all the literature that's in the marketplace, and there
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is nothing out there Iike what |I've done, the defendant should
be able to cone back and show that nmamybe there is sonething out
there. But how you get these third-party materials inis
something that | will have to wait to see

Now, on the proposed jury charge, |'ve gone through.
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You got the revised charge. But let nme tell you what | did.
First of all, on page 39, the paragraph that begins "the burden
of proof lies with the plaintiff," the plaintiffs propose that
the elements allegedly copied by defendants fromthe Prado
design were not original to M. Nicholls and the defendants
sought the | anguage "were not original to the Prado." M view
is that this case is about Prado and not about el ements that
M. Nicholls borrowed fromearlier works of his owm. And so

t he | anguage that -- | have adopted the defendants' request
t here, at page 39.

Now, at page 40, with respect to originality, | have
revi ewed the subm ssions. | decline to give the defendants’

proposal on originality in the first paragraph where the
def endants proposed to add "where an author's work resenbl es
nunerous ot her works on the nmarket" and goes on fromthere.
amdeclining to give that, because | don't think that that
accurately represents the | aw

However, in the final paragraph, | have nade sone
nodi fications to that portion of the |anguage proposed by the
defendant. | have depersonalized it. So instead of referring
to M. Nicholls' decision in this case, | think an accurate
statenment of the lawis to say, "Furthernore, an author's
deci sion to enbody the design in a nedium such as a carpet,
rat her than some ot her nedi um of expression, does not nmake the
design original. It is the design elenent itself which nust be

SQUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
123

49DANI C3
original."

At page 41 of the proposed charge that you subnmitted,
| have adopted defendants' proposed addition in the first
par agraph on the grounds that the copyright protection only
extends to new el ements, and so borrowing fromearlier designs
is not what's protected here. So "if you find that
M. Nicholls' Prado involves variations that he copied from
preexi sting works, including his own prior works or works of
others or works in the public domain, then copyright protection
extends only to the elenents of M. Nicholls' Prado that are
original to the Prado design or to the uniqueness of the
conbi nati on of preexisting and/or original elenents that are
i ncorporated in the Prado design."

Then continuing, in the next paragraph |'ve adopted
t he def endants' proposed | anguage there as well for the sane
reason: "Were an author's work is copied from previ ous work,
i ncluding his own prior works, there is no precise rule as to
how much must have originated fromthe author himor herself."
No, "There is no precise rule as to how nuch nust have
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originated in the registered work, in order for the author to
cl ai m copyright protection.”

Yes. Let me read that again. "Wen an author's work
is copied from previ ous works, including his own prior work,
there is no precise rule as to how nuch nust have originated in
the registered work in order for the author to clai mcopyright
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protection.”

Then, at page 42, copying, essential elenents, here
again, | am adopting the defendants' proposal to add the
| anguage "or fromhis own prior work." |In the paragraph that
begi ns "that defendant copied or took only those portions of
M. Nicholls'" work, if any, which were not original with the
Prado design -- that is, portions which M. Nicholls had in
turn copi ed or taken from sonmebody el se or fromhis own prior
work -- then the defendants are not liable for copyright
i nfringement of the Prado design."

Then, on the subject of simlarity, page 45, | decline
to give the charge proposed by the defendant, nanely, that "if
the Nicholls and Tufenkian works are simlar not only to each
other but to a nunber of other works on the market, that
simlarity would be relatively unlikely to support an inference
t hat Tufenkian copied fromM. N cholls."

And turning to page 47, the defendants proposed an
additional charge. | think that the charge as proposed by the
defendant is too strong. But | agree with the defendant that
the thought behind it is one that is appropriate. And so |
have nodified the defendants' proposed charge to say, "If there
is copying of nore than a de mnims amunt of protected
expression fromthe Prado design, you nust determ ne the
simlarity between the Tufenkian designs and the Prado with
respect to the copied expression. You nust ask whether the two

SQUTHERN DI STRI CT REPORTERS, P.C.
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wor ks | ook alike so that a discerning observer would overl ook
the differences and regard the works as the sane. \Were the
amount of plaintiff's originality is slight, infringement is
established only by very cl ose copying."

Now, does anyone have any conmment on that charge in
particular? | guess we can work backwards fromthere.

Qovi ously, | have stricken the punitive damages claim

Does anyone wi sh to be heard?

MR, MOSKIN:  Yes, your Honor.

THE COURT: Al right.

MR MOSKIN: It may be that this is a -- | have a
concern about this final charge, but it may be, the fina
charge that we're | ooking at on page 47, and it may be because
you have adopted this charge because of reasons that related to
the earlier charges as well, so maybe | will, if it makes
sense, | perhaps will refer to make a broader statenent.

THE COURT: Go ahead. That's fine.

MR MOSKIN: | would Iike to refer to your Honor's own
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decision in Tufenkian Inport/Export v. Einstein Monjy.

THE COURT: A different case than this case.

MR MOSKIN: Clearly. And, in fact, in very inportant
respects. |In that case, M. Tufenkian acknow edged, and there
was no dispute, that his work, in which he clainmed originality,
was derived from public-donmai n works, which he reorgani zed and
nodified in sone slight ways. In that case, it was
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appropriate, | believe, to apply a discerning-observer test,
where, it seens to ne, it begs the question here. And the way
in which it may ultimtely beg the question here relates to
your Honor's earlier determ nation as to sone of the earlier
charges, that originality can be underm ned by the plaintiff's
own prior works.

The position we have taken in the case, | believe, is
the correct position, is that, included in the brief we
submitted this norning, there is no authority that woul d apply
essentially a patent |aw standard of novelty to the copyright
context. The defendants have cited one case in which there
was -- in addressing an issue of jurisdiction, the court
focused on whether the plaintiff had properly identified a
prior work in registering what was determ ned by the court not
even to be a derivative work. That case did not hold that the

plaintiff's own -- the copyright owner's own prior origina
designs could be determ ned to establish the |l ack of
originality of a later design. | amnot aware that plaintiff

has cited any case to that effect in the patent law. O course
of plaintiff's own invention or an inventor's own prior

i nvention can invalidate a later invention. It can deprive it
of novelty. But originality means it's original to the
plaintiff. And again, | think there is just an absence of

authority that plaintiff has cited, and |I'mnot aware of any,
that woul d support a conclusion that originality, which is a
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very sinple concept -- it neans nothing nore than the plaintiff
didn't copy it fromsoneone else -- to say that the plaintiff

is copying fromhinself is to turn that whole notion on its
end.

THE COURT: But he is not, the plaintiff is not suing
for copyright infringenent of the earlier designs.

MR MOSKIN: Correct.

THE COURT: He is suing for copyright infringenent on
t he Prado design.

MR MOSKIN: Yes. | don't know in what respects
plaintiff neans to show -- or, excuse ne -- defendant,
defendants intend to show that his prior works sonehow nmake
unoriginal the Prado design. There are substantial differences
bet ween and anbng them But it seems to me they are not
forbi dden from nmaking -- showi ng that sone design el enents were
in the public domain or were created by sonmeone else. It
needn't follow that sinply -- these were -- for exanple, sone
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of these designs showed a series of circles on a grid in a
certain proportion. If M. Nicholls was the first in the
carpet world or in the design world, as far as this record will
show, to have arranged circles, as one design el ement anong

others -- and none of these consists solely of circles on a
grid -- but if he was the first to do that, then that in itself
doesn't nmamke unoriginal the use of the -- of a simlar design
motif in the Prado design. It is still original to him He is
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the originator of it. That is, | think, the very definition or
meani ng of originality in the copyright law, as distinct from
t he patent |aw.

And we began this norning by saying the Copyright Act

is delimted by the four corners of the statute. |If you care
to look at the patent statute, that, in section -- that
expressly provides that an inventor's own prior inventions can
invalidate a new invention, if they have been published -- if

they are nore than a year before the filing of the patent
application. There is no sinilar anal ogue, or anything
renotely resenbling in the Copyright Act. And frankly, | would
defer to M. Clarida if he can cite any case that has ever said
explicitly that what is original to an author becones
unorigi nal sinply because he uses that sane notif in a |later
work. We could for exanple, and a way to work around this, we
could say, we could offer in evidence all of his registrations
for these earlier designs. And al nost every one of themis
regi stered. Those are still original. Your Honor's decision
would in effect put those in a sort of nether world of being,
for purposes of this lawsuit, in the public domain. W are not
claimng that this is a derivative work based on the Portico or
t he Ravenna or the Maui. There are substantial differences
fromthat. And in the Well-Made Toys v. Gotha case, the court
explains that, "Wt does it nean for sonmething to be a
derivative work? It has to be so close that, were it not for
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aut horization, it would be an infringenent."
None of those works are, | submit, so close to the
Prado design to be an infringement. And, again, | believe this

instruction works to the great disadvantage of M. N cholls in
effect as a matter of law ruling that what he nay have created

is no longer his creation. |If plaintiff can show it was not
his creation, of course they are free to do that. But they, |
don't believe they will be able to do that in this case.

THE COURT: |If Tufenkian said that he copied fromthe
prior works, then that would be OK?

MR MOSKIN:. No. W would sue himfor infringenent of
those prior works. But he doesn't contend, nor on the face of
it is there any reason to believe, that the accused Eclipse and
Total Eclipse designs were copied from for exanple, the Mau
or Ravenna or Portico. There is not, |I don't, in my own
assessment, there is not substantial simlarity between the
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Ecli pse and the Maui, Ravenna, Portico, and so on. In an
appropriate case, if it seenmed, if we had had a good-faith
basis to allege that, we could have alleged that. The fact
that we didn't allege that, with Rule 11 perhaps being the
outward delimting constraint -- | don't believe we had a
good-faith basis to allege it -- that doesn't, | believe that
shoul dn't deprive of protectable status or originality design
notifs that are indeed original to M. N cholls. And, again, |
don't believe there is any authority. And | note the jury
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i nstructions on those specific points don't refer to any case
law. And defendants in their briefing on the subject have not
referred to any case |aw that woul d support such a concl usi on,
which is really a patent |aw concept, not a copyright concept.

THE COURT: M. darida, what do you have to say?

MR. CLARI DA: Well, your Honor, this is fundamentally
a copyright question. It is not about patent law at all. And
it's about the fundanental copyright principle that the
registration of copyright in a work pertains only to the new
matter in that work. And just as in Tufenkian I, whether the
original matter is public domain material, whether it cones
froma third party, whether it comes fromthe plaintiff's own
work, a later work incorporating copyrightable expression from
the earlier work does not extend the copyright in that earlier
work. And that's exactly what M. Nicholls is arguing here, is
that he can cover his entire life's work with one copyri ght
registration. And that's sinply not provided for in the
copyright statute. The result that we have asked for here and
t hat your Honor has incorporated in the jury charge is exactly
t he sane as Judge Buchwal d found in the I MS case, nanely, if
you don't mention a Spec 6A, your registration doesn't cover
it. M. Ncholls had a chance to declare all his earlier works
in Spec 6A. He didn't do that. So whatever is original in
those works and carried over to the Prado is not covered by the
Prado registration. Oherw se every registration would just
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keep getting nore and nore powerful as you incorporate nore and
nore works into it. And there is sinply no basis in the
copyright law for finding that.

And the point that we're trying to make here, your
Honor, and that | think is now correctly reflected in jury
instructions, is that M. N cholls here is arguing, M. Mskin
is arguing, that Prado is not a derivative work. And we have
to ask why is it not a derivative work of the Ravenna or the
Portico or the Salimor the Bridgehanpton? Wy is it not a
derivative work? Because all it's done is sonme circles and
squares in a grid with some horizontal color shading. And if
it's not enough to make the Prado an infringenment of those
earlier works, it's not enough to nake the Eclipse an
i nfringement of the Prado.

So | think your Honor is exactly right in making the
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deci sion significance and instructing the jury in this way.
Because this is exactly the point of the third-party evidence
as well. This is not original to the Prado. And a suit for
copyright infringement of the Prado design is not an
appropriate forumfor saying, oh, but you' re taking elenents
that originated in sonme earlier design

A copyright doesn't extend to M. Nicholls. It
extends to a work. That's the argument that | made in ny
brief. And that's exactly what the I M5 case is about.

Also, in the IMS case, it's interesting -- and | was
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one of the litigants in that case, and | amstill stinging from
that case. | renenber it very well. The two works at issue
were both works by the sanme party. It was one version of a

dat abase and then a year |ater there was an update of the

dat abase. Only the second one was registered. And Judge
Buchwal d hel d, correctly | think, that only the new material in
that second work was covered. And therefore, your Honor, |
think the charge as you have drafted it is correct on those
poi nt s.

MR, MOSKIN: Again, | don't believe there is any case
law to support M. Carida s position. | would like to address
the I M5 case. But, first, the specific substantive point we
are addressing here was directly decided by the Second Crcuit,
not by a parallel Southern District court, which would not be
bi ndi ng on your Honor. But in the Streetw se v. Van Dam case,
the Second Circuit said, "On the contrary, because Streetw se
is the owner of the copyright of both the derivative and
preexisting work, a registration certificate relating to the

derivative work in this circunstance will suffice to permt it
to maintain an action for infringement based on defendants
i nfringement of the preexisting work." So the registration --

and that's directly fromthe Second Circuit, in exactly the
same way. M. N cholls' registration of the Prado design gives
him-- incorporates every right that he would have had even if
those earlier works were the source of -- this would be a
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derivative work based on that. You don't have to | ook any
further than Streetw se v. Van Dam

In I M5 the question was --

THE COURT: But didn't Streetw se involve a derivative
wor k?

MR MOSKIN: It did.

THE COURT: There is no claimhere of a derivative
work, is there?

MR MOSKIN:. Well, that's what M. Carida is saying.
You should find that the Prado -- this is his whole argunent, |
believe. The Prado should be considered a derivative work
based on all these earlier designs of M. Nicholls. And if you
accept his own prem se, then under Streetw se you have to
conclude that the registration certificate for the Prado covers
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everything in the Prado, including earlier works fromwhich it
was derived. Wat was at issue in the | M5 case was sonethi ng
very different. The court said that the 2002 -- whatever the
facts may have been | don't know. M. Carida knows. But what
notivated the judge to wite the decision, what he expressed in
t he deci sion, was that between 2002 and 2003, this underlying
dat abase that was published on the Internet had changed, so
much so that it was no | onger the sane work. The plaintiff
only had a registration for the 2003 work. The Court had an
opportunity to review the subject matter in detail and found
the 2003 work was not the same as the 2002 work. It didn't
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cover what was copied in 2002.

And the critical difference between these two cases
is, our allegation is that M. Tufenkian copied the product and
nothing else. In the IMs case, the plaintiff charged that the
def endant copied a 2002 work, for which it didn't own a
registration, and the 2003 work for which it did was different.
So substantively, the Court could not find that it was the sane
wor k.

On those facts, as the Court explained it, that makes
perfect sense. Just the sane way, if M. Nicholls was to claim
that the Ravenna desi gn was copied by Eclipse or Total Eclipse
but he didn't have a registration for the Ravenna, he couldn't

then come in with a registration for the Prado -- assum ng that
things are rather different because if the Prado woul d | ook so
different -- and sue on that, saying it was a derivative work.

You woul d have to show that the registered -- it's a

jurisdictional question under the statute to showthat it's the
wor k that was copi ed.

But as far as capturing the prior design el enents,
Streetw se resolved that conclusively, | believe, in the
| anguage | just quoted, that because Streetw se is the owner of
t he copyright of both the derivative and the preexisting work,
the registration certificate relating to the derivative work in
this circumstance will suffice to permt it to maintain an
action for infringement, based on defendant's copying of the
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preexi sting work.

So even if they did copy fromthe Ravenna or Portico
or whatever it nay be, and even if you did conclude that the
Prado was a derivative work, under Streetw se, the registration
for the certificate for the Prado captures everything that was
derived fromthose prior works. And M. Nicholls' own origina
contributions to his own earlier works does not in any way
l[imt or undernmine the originality of the Prado.

MR, CLARI DA: Well, your Honor, if | may just address

the Streetw se point briefly. In Streetwi se there was a
di scl osure in Space 6A of the preexisting material. And that's
exactly the distinction that | M5 nakes. It says, this is not

like Streetwi se where there is a disclosure in Space 6A, where
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you don't disclose you don't cover.

THE COURT: |1'mgoing to go back tonight and |I'm going
to read these cases again. Al right. | take it that the
poi nt that you have addressed, M. Moskin, earlier, is
addressed to all of the things that | have done with the

charge. |Is that correct?

MR MOSKIN:. Well, it would be -- the changes, |
t hi nk, were on pages 42 -- 41, 42, and -- that may have been --
those were, | think, the only two places where your

instructions would pernmit an inference that M. N cholls' own
prior original designs mght [imt his rights in his |ater
original designs. And to the extent it bears on the |ast
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(212) 805-0300

136
49DANI C3
instruction we were discussing on page 47, nmy point would be
that, unless there is sone evidence that these design el enments
we're claimng are original were -- that copyright in themis
weak -- and | don't think there is any basis for that, because
M. Nicholls' testinony is that this was all original to him
He didn't -- |ook, obviously no one would say he owns the

circle, just as a conposer conposing a synphony doesn't own the
i ndi vidual notes. But the overall design, we contend, was
wholly original to him He wasn't |ooking at any outside
i nfluences. And so with that in mnd, an ordinary observer
test is, | believe, the appropriate test, not a discerning
observer test.

So that's how those two interrel ate.

THE COURT: Al right. [1'Il take a |look at it
over ni ght.

Is there anything else with respect to the charge?

MR. CLARI DA: Just one, your Honor. The two proposed
additions that the defendant made cited to the Mattell wv.
Col dberger case about the presence of third-party material as
rebutting an inference of copying, I'mjust -- |I'mnot clear
what the Court's rationale for disagreeing with that statenent
of lawis. These are quotations fromthe Mattell Col dberger

case. That was the charge on -- the proposed charge at page 40
and 45. | believe the pagination is the sane in the actua
char ge.

SQUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
137

49DANI C3

THE COURT: M reason behind that is that in the
Second Circuit a work only need be independently created and
have sone creativity. The level of creativity needed is really
quite low. So that's why | didn't think that your proposal on
page 40, citing the Mattell case, was proper. But | wll go
back and take a | ook at that again tonight.

Anyt hi ng el se?

MR. MOSKI N:  Not hi ng, your Honor

MR. CLARIDA: One other. This is not about the
charge, your Honor. |Is this time to address other matters?

THE COURT: It is. Because | want to get to the
| arger question for a noment of where this trial is going.
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MR. CLARIDA: Well, then perhaps this question is a
segue. We had told you earlier today during voir dire about
this other witness, Elizabeth Artinian, who we mght want to
call for about ten minutes. She is a person who had worked
with M. Tufenkian in Arnenia when he designed the Eclipse. W
found out on Wednesday of |ast week that she was in New York
And | told M. Mskin on Thursday norning that we wanted to
call her if at all possible, and | offered to nake her
avail abl e for a deposition. W' ve been going back and forth
about when that deposition would take place. W have offered
again to make her available this evening. And M. Mskin
infornmed me this afternoon that he is going to object to our
calling that w tness.

SQUTHERN DI STRI CT REPORTERS, P.C
(212) 805-0300
138
49DANI C3

THE COURT: You are objecting to her?

MR, MOSKIN:  Yes. She was never identified on the
pretrial order.

THE COURT: Wiy wasn't she included in the pretria
order?

MR. CLARIDA: W didn't know she was in New York, your
Honor. She had been in Arnenia at the time of the depositions
inthe spring. And | didn't know she was in New York unti
Wednesday evening of |ast week, which was after the pretria
order went in.

THE COURT: Wiy didn't you raise this at the fina
pretrial conference |ast Friday?

MR, CLARI DA: Because | had spoken to M. Mskin
bef orehand, before the conference, and he said we coul d work
out perhaps a deposition on Monday night. And so we were
prepared to take himup on that.

MR, MOSKIN: | suggested that it was a possibility.
hope | didn't create the inpression that | had agreed -- the
real -- one of the real problens of course is timng. There's
a lot else that needs to be done tonight. And frankly, if
there were nore time, | wouldn't object. It's really just the
crunch of trying to get this done. | am not accusing
plaintiff -- excuse ne -- defendants of trying to engage in
sharp practice or anything. |It's just -- it just creates a

great inconvenience at this late hour to introduce a new
SQUTHERN DI STRI CT REPORTERS, P.C
(212) 805-0300
139
49DANI C3
Wi t ness, whose nanme came up in earlier -- in the deposition of
M. Tuf enki an nont hs ago, but we have heard not hing about this
person, who, as we understood, was living outside the country
and woul dn't be available for a deposition

THE COURT: But did M. Carida discuss with you | ast
week before the final pretrial conference that this wi tness was
around?

MR, MOSKIN:  Yes. He nmentioned it, and | said | would
see if we could accommpdate his request. But | have a concern
that we won't be able to do that.

THE COURT: What's the prejudice?
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MR MOSKIN:  Just that | don't know what she will
testify to, and I haven't had a chance to exam ne her
bef or ehand.

THE COURT: Wy don't you take her deposition for a
hal f hour tonmorrow norning, and then we will see whether there
is any real prejudice here? Odinarily | wuld say that if a
witness weren't disclosed in a joint pretrial order, the
witness is out. But apparently the witness was di sclosed prior
to the final pretrial conference and prior to the time that I
signed off on the joint pretrial order, which | did at the
concl usion of the conference last Friday. So it sounds in part
that the hardship of having to do it in the mdst of trial is
self-created, if everybody was aware of it before the fina
pretrial conference. But on the question of prejudice, if
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this -- why don't you take her deposition tonmorrow norning for
a hal f hour.

MR MOSKIN:. 1'mnot certain if | can get a reporter
anong ot her things, available, on such short notice.

THE COURT: |'msure you can get a reporter. |If you
can't get a reporter, take her deposition during lunch for a
hal f hour. Her testinobny is going to be ten mnutes. Wat is
she going to testify to?

MR. CLARIDA: She is going to testify to the way she
worked with M. Tufenkian in creating the design. She was
actually the conputer operator that M. Tufenkian worked wth
in Arnenia when he created the Eclipse design

MR MOSKIN:. |1'mnot, frankly, given the tine, the
diversion this will be, this is very last-mnute. |It's not as
if M. Carida raised this a week before the pretria
conference. | think it was the day before. And there was no
decision. | amnot also sure that she has anything rel evant

to -- which may go to prejudice. But she was sinply the
conput er operator who was doi ng what M. Tufenkian told. So
don't know -- I'mloath to devote the time now to depose her if
it's not critical

THE COURT: The defendant wants to call the witness.
The wooden rul e that because the witness wasn't disclosed in
the pretrial order is a rule that | could rely upon, that sone
of my coll eagues would rely upon, and just be done with it.
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But she is here, she happens to be here, | guess quite by
accident. Trials are supposed to be the search for truth. |If
he waited until today to drop her nane on you, | would have no

synpathy for him for the defendant. But the fact of the
matter is, he didn't wait. He told you when he found out. The
fact that it's been in linbo is something that | fault both of
you for not raising it with the Court last Friday. But | think
you shoul d nake arrangenents and take a short deposition. But
"Il tell you, M. Clarida, it's to be around M. Mskin's
schedule. And it is at M. Mskin's office if he decides he
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wants to do it tonight. Not that he has to go to your office.
MR. CLARIDA: That's very well, your Honor
THE COURT: O you could do it at 8 o' clock tomnorrow

nmorning in his office if that's what he wants. |It's a half
hour. If you want to do it here, you have to let me know | ater
tonight and we will mnmake arrangenents for a room sonepl ace in

t he courthouse, because you can't use the jury room

MR, MOSKIN: That, | think, would be the only
practicable way to do it, would be to do it here so we don't
have to be away fromthe court if we do it tonorrow

THE COURT: Fine. W wll get a-- 1 wll get Judge
Chin's jury roomif he is not ontrial. W wll have a jury
room for you tonorrow norning. You can call us. W will let

you know where to go. All right.
MR, MOSKIN:.  What nunber are you reconmend we call?
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Just your chanbers numnber?

THE COURT: Call ny chanbers |later tonight.

Anyt hi ng el se that counsel want to raise?

MR. CLARI DA: No, your Honor

MR. MOSKI N:  Not hi ng, your Honor

THE COURT: Al right. Are we going to finish the
trial of this case tomorrow? How |long do you anticipate -- |'m

not holding you to it -- but how |long do you antici pate your
cross-exam nation of M. N cholls to be?

MR. CLARI DA: An hour

THE COURT: How long will your direct be of
M. Tuf enki an?

MR, CLARIDA: An hour and a half perhaps.

THE COURT: | am concerned that we won't get to -- we
may get to closing argunents tonorrow. But we may not get to
the charge tonmorrow. |If need be | will shorten the |uncheon
recess a little tonorrow and make up for sonme tine. | want to
charge this jury no | ater than Wednesday norni ng, consistent
with a fair trial. W will have to see how the rest of this
case plays out.

Al right. Have a good night.

MR, MOSKIN:  Thank you.

MR. CLARI DA: Thank you, your Honor

(Adjourned to 9:30 a.m, Septenber 14, 2004)
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