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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
DEJA BARBOUR, SHINNEL GONZALEZ,
and RAKAYYAH MASSEY,
Plaintiffs, 07 Civ. 3014 (RPP)

- against - OPINION AND ORDER

THE CITY OF WHITEPLAINS, et al.,
Defendants.

___________________________________________________________ X

ROBERT P. PATTERSON, JR., U.S.D.J.

On December 6, 2012, Plaintiffs Deja Barbour, Shinnel Gonzalez, and Rakayyah Massey
(collectively, the “Plaintiffs”) moved for post-judgment costs attdrney’s feesrequesting an
award of $88,830.68._(S&tem. of Law in Supp. of PIs.’s Mot. for Post- J. Interest, Costs, &
Att'y's Fees (“Pls.’s Mot.”) 10, ECF No. 72.) €hequest covered setes performed primarily
by solo practitioner Michael L. Spiegel, Esq.dassisting attorney Scott A. Korenbaum, Esq.,
on behalf of Plaintiffs. Plaintiffs’ counspkerformed the work described on the instant

application after entry of a judgmt in Plaintiffs’ favor by thiourt. Barbour v. City of White

Plains 788 F.Supp.2d 216 (S.D.N.Y. 2011) (“BarboQr(approving attorney’s fees and costs
under 42 U.S.C. § 1988). The work performed includes preparation for an appeal of that
judgment taken by John Heffner, Lavalle Larrier, Gilbert Lopez, Antonio Nolletti, John and Jane
Does, The City of White Plains, Mark ButheAnthony Carra, KevilChristopher, and Anthony

Farrelly (collectively, the “[Bfendants”). The Plaintiffs prevailed on appeal. Badour v. City

of White Plains 700 F.3d 631 (2d Cir. 2012)_(“Barbout)ll
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On February 4, 2013, the Defendants, represkin the instant motion by new counsel,
filed a memorandum in opposition to Plaintiffs’ regyyearguing that Plaintiffs’ attorneys spent
an unreasonable amount of time defending theapmnd that the hourly rate sought by Mr.
Spiegel is excessive. (Skem. of Law in Opp. to Pls.’s Mo(“Defs.’s Opp.”) 1, ECF No. 84.)
In a reply filed on March 4, 2013, Plaintiffs adgdttheir requested awhto include the work
done on the reply, bringing their total requestdost-judgment attornéyfees and costs,
including post-judgmerinterest, to $105,898.10. (SBeply Mem. of Law in Supp. of Mot. for
Post-J. Att'y’s Fees & CostsRis.’s Reply”) 15, ECF No. 86.)

After considering the parties’ argumentgldor the reasons that follow, Plaintiffs’
motion for attorneys’ fees and costs is GRANTED.

l. BACKGROUND

On April 16, 2007, the Plaintiffs filed aaction under 42 U.S.C. § 1983 against the
Defendants, asserting claims for false arrestessive force, malicious prosecution and failure
to intervene, and for malicious pros#ion under New York state law. (S€empl., ECF No.

1.) On March 1, 2011, two weeks before the ttate, Defendants, througien-counsel Joseph
A. Maria, Esq., made three offers of judgmeutsuant to pursuant Rule 68 of the Federal
Rules of Civil Procedure, which were accepted by each Plaintiff. \S&ee of Acceptance with
Offer of J. to Deja Barbour, ECF No. 47; Notice of Acceptance with Offer of J. to Shinnel
Gonzalez, ECF No. 48; Notice Atceptance with Offer of Jo Rakayyah Massey, ECF No.

49.) On March 8, 2011, judgment pursuant to R@evas entered in favor of each Plaintiff for

! Defendants have changed counsel throughout the couttsis tifigation. Joseph AViaria, Esq., represented the
City of White Plains Defendants throughout the trial leveldiiignh before this Court and in the course of the appeal
before the Second Circuit. The Defendants hired substitutesel, Peter A. Meisels, Esq., of Wilson, Elser,
Moskowitz Edelman and Dicker LL#® prepare the instant motion.



the sum of $10,000 per plaintiff to Deja BarboBhinnel Gonzalez, and Rakayyah Massey. (See
Rule 68 J., Mar. 8, 2011, ECF No. 57.)

On March 14, 2011, Plaintiffs moved puant to 42 U.S.C. § 1988 for a total
$290,997.94 in attorney’s fees anaitsoincurred during thfour years this suit was pending and
preparations for trial as well as for work perf@d in preparing the motion for attorney’s fees
itself and subsequent reply papers. (Bee. for Att'y’'s Fees &Costs, ECF No. 58; Reply
Memao. in Supp. of Mot. for Att'y’'s Fees & CostECF No. 66.) This Court granted that motion.
SeeBarbour | 788 F.Supp.2d at 220. Defendants apgka&eruing that this Court had abused
its discretion in awarding attorney’s fees. (8eefor Defs.-Appellants (“Defs. Appeal Br.”) 9,

No. 11-2229, Barbour v. City of White Plajri®0 F.3d 631 (2d Cir. 2012).) The Second Circuit,

in a per curiam opinion, affirmed this Ctisrapproval of an award of $290,997.94 for costs,

including interest and attorney’s fees. &=gbour 1| 700 F.3d at 631.

In the instant motion, Plaintiffs ask the Cowartapply the same hourly rates it applied in
Barbour Ifor litigation prior to judgment._(Sdels.’s Mot. at 10.) In Barbour this Court
reviewed Mr. Spiegel’s request hourly rate of $625 and MKorenbaum'’s requested hourly
rate of $450 and held that “afteview of Mr. Spiegel’s and MiKorenbaum’s declarations and
their appended exhibits, the regted rates are found to be @zable and within the range of
fees paid to civil rights attorneys of similailsknd experience in thedBthern District of New

York.” Barbour | 788 F.Supp.2d at 226. The Seconctdit upheld this finding. SeBarbour 1|

700 F.3d at 635 (“Defendants neither objedhtmse rates nor demonstrate any abuse of

discretion relating to the callation of the fee award.”).



. LEGAL STANDARD
Title 42 U.S.C. § 1988 provides that in fedemail rights actions “the court, in its
discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s
fee as part of the costs.” To determine whe#imeattorney’s fee is reasonable, a court must
“calculate the number of hours reasonably expended on the litigation multiplied by a reasonable

hourly rate.” Hensley v. Eckerhart61 U.S. 424, 433 (1983). This@oach, termed the lodestar

approach, was established as the prevailing mdtratetermining attorney’s fees in Perdue v.
Kenny A, 559 U.S. 541 (2010), where tBepreme Court affirmed theility of this method to
evaluate the reasonableseof fee applications ithe § 1988 context. In doing so, it rejected the

Fifth Circuit's method, articulated ihohnson v. Ga. Highway Express, Iit88 F.2d 714, 717-

19 (5th Cir. 1974), which cited twehegjuitable factors for a judge ¢onsider in the light of his
or her experience and judgment. Departimgrfimethodology that gavaal judges greater

discretion, the Perdug@ourt noted that the lodestar apgch is easily administrated and the

calculation is objective, thus permitting meanirgéidicial review and producing reasonably
predictable results. S&erdue559 U.S. at 551-52 (citing Hens|ed61 U.S. at 433) (other
citations omitted). Further, by looking to theepailing market rate in the relevant community,

see, e.g.Blum v. Stensord63 U.S. 886, 895 (1984), the Suprebmrt held that the lodestar

method produces an award that roughly apprai@swhat a prevailing attorney would have
received if he or she had regented a paying client who wakda by the hour in a comparable
case. SePerdue559 U.S. at 551. Thus, the lodestarmetyields a fee that is presumably

sufficient to induce a competeattorney to undertake the repeasation of a meritorious civil

2 The Second Circuit has held that the relevant community is generally determined by the district in which the court
sits, the so-called “forum rule.” Ségbor Hill Concerned Citizens Neighborhood Ass’n v. County of Alb@dy#

F.3d 162, 183 (2d Cir. 2007) (holding that the district court should generally use the prevaitlpgateun the

district where it sits to calculate what has been called theStar,” but may in some cases adjust the rate to account
for a plaintiff's decision t@eek out-of-district counsel).
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rights case. Seid. at 552 (citing Blum463 U.S. at 897 (“[A] reasonable attorney’s fee is one
that is adequate to attract comgnt counsel, but that does not praglwindfalls to attorneys.”)).
Enhancements of attorneysds beyond the lodestar calculatéoe reserved for “rare” and
“exceptional” circumstances. Sgke

Accordingly, this Court will follow theddestar method, “determining the amount of a
reasonable fee [by calculating] the numbehadirs reasonably expended on the litigation
multiplied by a reasonable hourly rate.” Hensk§1 U.S. at 433. It will then consider
reductions from that calculation rezgied by the Defendants. Theutt is mindful that “the fee
applicant bears the burdenexdtablishing entitlement to an award and documenting the
appropriate hours expended and hourly rates .atld36.
II. DISCUSSION

A. Whether the Plaintiffs’ Attorneys’ Time Was Reasonably Expended

Defendants first argue that Plaintiffs’ atteys, Mr. Spiegel and Mr. Korenbaum, have
submitted time records that include “excessireelundant, or otherwisgnecessary hours,” id.
at 434, that were not reasonabkpended on litigation and shoulaktbfore be excluded. In their
challenge of the hours billed, the Defendants mbkee separate arguments: (1) that the hours
expended by Plaintiffs’ counsel in working on eagjhtforward appeal of issues already raised
in the trial court were excessive; (2) tihvét. Spiegel and Mr. Korenbaum are seeking
reimbursement for duplicative work; and (3) thatesal of the time entries submitted by
Mr. Spiegel constitute block tithg and thus are so vague amsh-descriptive as to preclude
meaningful review and should be excluded. (Beés.’s Opp. at 1.Having reviewed the
contemporaneous time sheets submitted by#ffai attorneys and having considered

Defendants’ arguments, this Court finds Defaridacontentions to be without merit.



1. Whether the Hours Expended by Rtéfs’ Attorneys on Appeal Were
Excessive

Defendants first assert thRlaintiffs’ attorneys spersn unreasonable amount of time
preparing for what was “not a complicated appe@é&fs.’s Opp. at 4.) They argue that these
“excessive, redundant or otherwise unneagdsaurs” should be excluded. Henslég1l U.S.

at 434;_see alsRaniola v. Bratton96 Civ. 4482 (MHD), 2003 WL 1907865, at *3 (S.D.N.Y.

Apr. 21, 2003) (if an attorney spends excessiive on a task, “the court should reduce the
claimed hours for compensation purposes”). Intipalar, the Defendantsoint to the seventy
hours of time Mr. Spiegel and Mr. Korenbaum spent on legal resé@tehcollective time
billed, the Defendants argue, far outstripsdbmplexity of the isses raised on appeal.

The appeal was taken by the Defendantthersubject of whether not Plaintiffs’
attorneys were entitled to fees and costs for the work they did in trial-level litigation before this
Court leading up to the Rule 68 accepted offesatflement. In arguing that the appeal was
uncomplicated, Defendants characterize the iss@septed to the Second Circuit as “the very
same issues raised, briefed, and decided in Rigimtriginal fee application to this Court.”
(Defs.’s Opp. at 5.) They name two issues: Whether Plaintiffs were entitled to fees as a
prevailing party; and (2) whether the attornaydés and hours expendedfe instant case were
reasonable.” (1d.

However, this broad brush argument obscbath the complexityand the novelty of the
issues with which Plaintiffs’ attorneys were presented on appeal. At the trial level before this

Court, Plaintiffs’ counsel had to address Befendants’ issue of vather Plaintiffs were

3 Mr. Spiegel spent 40.2 hours on legaearch in preparation for the appeal. (Beel. of Michael L. Spiegel in
Supp. of Mot. for Post-J. Att'y’'s Fees & Costs (“SpieBekl.”) Ex. A, Dec. 6, 2012, ECF No. 73.) Mr. Korenbaum
spent about thirty-one hours reading and analyzing case lawDgsteof Scott A. Korenbaum in Supp. of Mot. for
Post-J. Att'y’'s Fees & Costs (“Korenbaum Decl.”) Ex. 1, Dec. 6, 2012, ECF No. 74.)



prevailing parties and thus entifléo collect attorney’s feé'sHowever, on appeal Defendants-
Appellants abandoned this argument. (S2efs.’s Appeal Br. a8.) Instead, Defendants-
Appellants presented two issues: (1) whether fRale 68 offer encompassed attorney’s fees,
and (2) whether there was a requirementttimtamount of attorney’s fees awarded to a
prevailing plaintiff be proportinate to the damages ultimgteecovered on a plaintiff's
substantive claims. S&arbour 1| 700 F.3d at 633.

The merits of Defendants-Appellants’ firsgament, the argument that the Rule 68 offer
encompassed attorney’s fees, were largely despo$ by the Second Circuit by reference to the

Supreme Court’s disposigvruling in_Marek v. Chesnyt73 U.S. 1 (1985). In this respect, the

parties here are in agreement that the figti@ent was “for the most part, straightforward.”
(SeePls.’s Reply at 3.) Howevewithin this first argumentDefendants-Appellants presented a
novel issue that had not been raia¢the district court levellnstead of basing their argument
on the wording of the Rule 68 offer of judgmenhich had been addressed by the trial court,
they looked to the Plaintiffs’ Complaint. (SBefs.’s Appeal Br. at 11.5pecifically, they noted
that included in the Complaint’s “claims” for damages, the Plaintiffs claimed “costs and
expenses.” (1d. Thus, Defendants-Appellants argued, ttioéfier to settle “all claims” in the
Rule 68 offer of judgment must haweluded costs and legal expenses) (Tthis new

interpretation required Plaintiffsounsel not only to address the merits of the claim by engaging

* Defendants contended before this Court that becaszal of Plaintiffs’ original claims were voluntarily
discontinued, Plaintiffs could not be prevailing partied tirus were not entitled to fees under § 1988. This Court
rejected Defendants’ argument, finding that “settlement in Plaintiffs’ favor is sufficient to establish Plaintiffs as the
prevailing parties in this action,” Barboyr788 F.Supp.2d at 221 (citing Farrar v. Hopb§6 U.S. 103, 111 (1992),
and that “Plaintiffs dismissed their non-viallaims in the interest of efficiency,” iefendants did not pursue this
argument on appeal.

® The Defendants were represented on their appadrbylaria. They appealeddm this Court’s award of
attorney’s fees and costs to Plaintiffs attorneys und®&88. For the sake of claritipefendants will beeferred to
as “Defendants-Appellants” when discussing the argunteeysmade, through Mr. Mari& the course of their
appeal.



in legal research, but alsoreview the record carefully wstablish that it had not been
adequately raised below to be heard on appeal. §Beigel Decl. 1 5; Korenbaum Decl. Ex. 3.)

What's more, the second argument raisgdDefendants-Appellants was much more
convoluted and, thus, required a significanbant of new legal research on the part of
Plaintiffs’ attorneys. The Defendants-Appelisargued that the attorney’s fee award was
“unconscionably disproportionate” &sallow no award of legal fees, (sBefs.’s Appeal Br. at
16), and also argued that the “relief ob&ad herein represents limited success.”4tdL7.)

“Limited degree of success” is a factor that rhayconsidered in reducing fee applications. See,

e.g, Millea v. Metro-North R.R.658 F.3d 154, 168 (2d Cir. 2011) (“Hours spent on
unsuccessful fee-shifting clainke those spent on claims wholiyeligible for fee-shifting,
must be excluded from the reasonable hourstspethe case when calculating the lodestar.”).

“Disproportionality,” havever, is not. Se€ity of Riverside v. Riverad77 U.S. 561, 581 (1986)

(“In the absence of any indicahi that Congress intended to adastrict rule that attorney’s
fees under § 1988 be proportionate to the damagesered, we decline to adopt such a rule

ourselves.”); Vazquez v. Ranieri Cheese Cdp.Civ. 464, 2011 WL 554695, at *4 (E.D.N.Y.

Feb. 7, 2011) (“[Clourts have rejected the notiuat fee awards shoulk proportionately tied
to a plaintiff's recovery.”).

Defendants-Appellantgrief was not clear on what claims they were pursuing. (Compare
Defs.’s Appeal Br. at 16 (“The relief obted herein represents limited success.”) vdttat 18
(“The district court failed to exeise discretion in thgrant of this award that is nine times
greater than the inconsequentetovery accepted by means of déré8 offer.”)) This lack of
clarity left Plaintiffs with no opon but to research and prepéah possible theories. Further,

the second argument of “proportionality” was corogied by the fact that it was not properly



preserved for appeal. SBarbour Il 700 F.3d at 634 (finding th#te issue of proportionality of
the fee award was not an argument that was presévappeal). Therefore, in addition to legal
research, this argument also required a carefukweof the record to ensure that Defendants had
not adequately preserved the argutrieriow to be heard on appeal. ($¥e.’s Reply at 5.)

Further, the Defendants here question wieyRhaintiffs should be awarded fees for hours
spent on research that was not ultimatelyudet in Plaintiffs’ appellate brief. (S&efs.’s Opp.
at 6.) The record shows, howaythat such time spent by Plaintiffs was done on research
necessitated by Defendants-Apaets’ briefing. (See, e.gPls.’s Reply at 6 (Defendants-
Appellants’ briefing stated that the “nomireahount recovered by plaifitwas a settlement
resulting from a Rule 68 Offer, not from aMalamage award,” and “this statement required
[Plaintiffs’] counsel to research whetherrmt there was a relevadistinction between
acceptance of a Rule 68 offer and a low damagedawesofar as it affected the consideration of
degree of success, and to read the case ciggteéomine whether it had any bearing on the
issues being appealelt did not.”)).

Finally, the Court finds the Dendants’ accusation that Risifs’ attorneys have spent
excessive time working on this matter somewdisingenuous, given Defendants’ consistent
refusal to engage in settlenteegotiations in this cae&eeBarbour | 788 F.Supp.2d at 224
(“Defendants could have avoided liability for thelk of the attorneys’ fes for which they now

find themselves liable by making a reasonabltéeseent offer in a timely manner.”) (internal

® The Defendants’ unwillingness to settle continued thrabglinstant motion. Thougtir. Korenbaum reached out

both to Defendants’ prior counsel and the incoming coungehbith a resolution on the matter of attorney’s fees, he
states that he has “never heard from anyone representing the City of White Plains regarding the issue of settlement.”
(SeeReply Decl. of Scott A. Korenbaum in Supp. of Mot. for Post-J. Att'y’'s Fees & Costs (“Korenbaulyin Re

Decl.”) 1 7, Mar. 4, 2013, ECF No. 88.)



citations omitted); Barbour Il700 F.3d at 632-33 (“Defendantsatifastly maintain[ed] that

they were unwilling to settle the case.”).

In sum, the hours billed by Mr. Spiegel avid Korenbaum in preparation for the Second
Circuit appeal were nndexcessive,” Hensleyl61 U.S. at 434. The Defdants’ characterization
of the appeal as “not complicated” is, upois tBourt’s review othe appellate record,
misleading. Rather, Defendants-Appellants laidlegal arguments that were not raised at the
trial court level, necessitatintbat Plaintiffs’ attorneys condtiextensive legal research.
Therefore, Plaintiffs’ hours billed need notlbaited or excluded for this reason from the
attorney’s fee award.

2. Whether Plaintiffs’ Attorneys Sultited Duplicative Time Entries

Defendants also contend that Mr. Spiesyad Mr. Korenbaum unnecessarily duplicated
each other’s work, and that thereforeitlfees should be discounted. ($¥efs.’s Opp. at 3

(citing Williams v. New York City Hous. Auth975 F.Supp. 317, 326-27 (S.D.N.Y. 1997) (“It

is...proper to reduce a fee request when twmore attorneys have duplicated each other’s
work, since some of the work was unnecessatytiaa time claimed thus was unreasonable.”).)
Mr. Spiegel is a solo practitioner and the retaiagdrney on this case. In considering the time
sheets submitted for review, this Court is mindhalt solo practitioners can be affected by time
constraints imposed by the circuit court’s schedand often require assistance in filing the
necessary appellate briefad the joint appendix.

Further, it is not uncommon for parties toaeer attorney’s fees fdahe collaboration of
multiple attorneys on a case, when the districttcdecides that such collaboration is appropriate

given the scope and complexiythe litigation. See, e.gNew York State Ass’n for Retarded

Children v. Carey711 F.2d 1136, 1146 (2d Cir. 1983)(“Prevaliparties are not barred as a

10



matter of law from receiving fees for sending aosecattorney to depositions or an extra lawyer
into court to observe and assist. Nor are ceufmsbidden from receiving fees for background

research.”); Luca v. County of Nass&98 F.Supp.2d 296, 305-07 (awarding attorney’s fees and

costs to appellate atteys, including Mr. Korenbaum,h@ helped lead counsel draft the
appellate brief and perform the oral argun@meppeal). Reviewing the contemporaneous time
sheets for Mr. Spiegel and Mr. Korenbaum witis th mind, the Court finds that the time sheets

do not reflect unnecessary duplication of work by those attorneys.

Rather, a review of Plaintiffs’ attorngycontemporaneous time sheets reflect a
collaborative work process. For example, Mrré&abaum drafted the first version of Plaintiffs’
appellate brief between September 7, 2011 and September 22, 201RIs(SeReply at 10;
Korenbaum Decl., Ex. 1.) After receiving a draftloé brief in early October, Mr. Spiegel made
revisions and edits to theadt proposed by Mr. Korenbaum, and wrote a second draft. (See
Spiegel Decl., Ex. A.) Mr. Korenbaum revised theef and performed the oral argument. (See
Korenbaum Decl., Ex. 1.)

In support of their charge of duplicatibilling, Defendants have identified three
instances, totaling 2.5 hours of olag, where they allege the work of Mr. Spiegel and Mr.
Korenbaum were redundant. (3eefs.’s Opp. at 7.) In the firsDefendants note that both Mr.

Spiegel and Mr. Korenbaum spent time resdagchnd reviewing the case of Millea v. Metro-

North R.R, 658 F.3d 154 (2d Cir. 2011). (S Mr. Spiegel billed 3.6 hours for research of
Millea and similar cases on August 10, 2011, Spiegel Decl., Ex. A), and Mr. Korenbaum
billed .5 hours for research of Millem August 8, 2011, (se&renbaum Decl., Ex. 1). Since

both attorneys worked on the writing and preparatf the appellate brieit, is not unreasonable
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for them to both to familidze themselves with Milleahe Second Circu#’then-most recent
decision regarding calculan of attorney’s fees.

The same logic applies to the secondanseé of overlap identédd by Defendants: both
Mr. Spiegel and Mr. Korenbaum spent timsaarching the legal issue of waiver. (Bedfs.’s
Opp. at 7.) Mr. Spiegel billed 4tburs for legal research on tlssiie of waiver and revising and
editing the brief on November 16, 2011, (Sgeegel Decl., Ex. A), and Mr. Korenbaum billed
one hour for legal research on thgeus of waiver on November 14, 2011 (8&genbaum Decl.,
Ex. 1). Again, since both attorneys worked calaively to prepare fathe appeal, it is not
unreasonable for both attorneys to have reviewed this issue. The issue of waiver, in particular,
was an important one for the Plaintiffs’ apate brief. As discased above, Defendants-
Appellants raised several arguments for the fiins¢ on appeal. That bo#itorneys, who were
both involved in drafting the appeal and prepgfior oral argument, wuld review this legal
issue, does not reflect unnssary duplication of work.

The Defendants’ final instance of duplica, which involved one hour of overlap in
which both Mr. Korenbaum and Mr. Spiegel prepaaddble of contentsna table of authorities,
(seeDefs.’s Opp. at 7), has been excluded fidm Korenbaum'’s requested fees in the
Plaintiffs’ reply (se€Pls.’s Reply at 11). Since this hdwas been withdrawn from the Plaintiffs’
attorney’s fees request, the Court need not consider whether the halupheative. As to the
remaining 1.5 hours of alleged duplication onphet of Messrs. Spiegel and Korenbaum, the
Court finds that the contemporaneous time sheetateollaboration between the two attorneys,

not unnecessary or unreasonable duplication.

12



3. Whether Mr. Spiegel’s Billing EntrseAre Vague and Non-Descriptive
Next, the Defendants charge that Mr. Spiegel submitted vague entries that “do not allow
the defendants, or the Court, to determineeeithe nature of thiasks performed, or the
reasonableness of the time expended on such.tgBlefs.’s Opp. at 8.) Specifically, the
Defendants charge that Mr. Spiégsed block billing to accouror his work on the appeal in
this case. “Block billing’ invoves combining several tasks irg®ingle entry[.]” G.B. ex rel.

N.B. v. Tuxedo Union Free School Distri®94 F.Supp.2d 415, 440 (S.D.N.Y. 2010), aff’b

Fed. Appx. 954 (2d Cir. 2012). Defendants point®&b hours over five entries submitted by Mr.
Spiegel which include the description “draft appellee’s brief and legal research,” (Spiegel Decl.,
Ex. A), arguing that “the hours and the cost for the work performed in connection with the

appeal must also be reduced to accéomsuch vagueness.” (Defs.’s Opp. at 8.)
Block billing, though not forbidden, may makddifficult for a court to “conduct its
reasonableness analysis, because a single billingraight mix tasks that are compensable with

those that are not, or mix together tasks threcampensable at different rates.” Hnot v. Willis

Group Holdings01 Civ. 6558 (GEL), 2008 WL 1166309, at(6.D.N.Y. Apr. 7, 2008). Courts
in this Circuit therefore may aslock billing as a basis fordactions in the attorney’s fees
“where there was evidence that the hours bilede independently unreasonable or that the
block-billing was mixing togethdasks that were not all compehig or not all compensable at
the same rate.” Id.

Here, it is debatable whether Mr. Spiegeadhtries constitutielock entries. Though
Defendants suggest that “draft ajdpe’s brief” and “legal researctdre two separate tasks, it is
reasonable to think of those time entries, adthatiffs suggest, as a single large task, the

ultimate result of which was appellee’s brief. ($#&'s Reply at 10.) However, even if the

13



entries do constitute block billing, there is no evidence that the hours billed were independently
unreasonable or that the tasks are compenaaliferent rates. Adiscussed above, Mr.
Spiegel wrote a second draft oéthppellate brief after havingwiewed the first draft prepared
by Mr. Korenbaum. On the five consecutive dergieted by Defendants, November 7-11, 2011,
Mr. Spiegel’s time sheets reveal he was endageestructuring and redrafting the brief
submitted by Mr. Korenbaum. Nor is there aagson to believe that the legal research
performed by Mr. Spiegel is compensable difierent rate than brief writing. Both are
apparently compensable at the same $625qar rate that he is seeking here.

Under the circumstances, the entries seetmeinwarranted. To hold otherwise would
require a detail in time sheets not required by this CircuitHped¢ 2008 WL 1166309, at *6
(“So long as an attorney’s records specify the date, the bapended, and the nature of the
work done, they are sufficient.”) (intednguotation marks omitted) (citing Careyl1 F.2d at
1148).

4. Whether Hours Billed by Plaintiffg\ttorneys on the Instant Motion Are
Reasonable

Plaintiffs also seek recovery for hours spi@mpreparation for th instant motion. (See
Korenbaum Reply Decl., Ex. 2; Spiegel Replecl., Ex. A.) Defendants do not make an
objection to such an award, and the Coumd$i no basis to exclude these hours from an
attorney’s fees award.

B. Whether the Hourly Rate Charged by Mr. Spiegel is Reasonable

Finally, Defendants charge thietr. Spiegel’s hourly ratef $625 per hour is excessive.
(SeeDefs.’s Opp. at 10.) In Barbourthis Court found that “afteeview of Mr. Spiegel's and
Mr. Korenbaum'’s declarations and their appenebdulbits, the requesiaates [$625 per hour

and $450 per hour, respectively] are found to be reasonable and withindbeofdees paid to

14



civil rights attorneys o$imilar skill and expeence in the Southern District of New York.” 788
F.Supp.2d at 225. Mr. Spiegel’s hourly rate waschailenged by the Defendants before this
Court, nor was it challenged before threc8nd Circuit, where the $625 per hour rate was
affirmed. Barbour 11 700 F.3d at 635. Despite an incregskis hourly rate over the duration of
this litigation, the hourly rateequested by Mr. Spiegel here is the same as the one approved by
this Court two years ago and affirmed by thec@it. This Court therefore adheres to its
previous finding approving the hourly rate®825 per hour. Even ihe Court were not
counseled to do so by the law of the case dagtthre Court would, upon review of the evidence
before it here, again find Mr. Spidigehourly rate to be reasonable.

Under the doctrine of the law of the ca%elegal decision madat one stage of the
litigation, unchallenged on a subsequent appain the opportunity to do so existed, becomes
the law of the case for future stages of the same litigation, and the parties are deemed to have

waived the right to challengbat decision at a later timieNorth River Insurance Co. v.

Philadelphia Reinsurance Carp3 F.3d 160, 164 (2d Cir. 1995) (internal citations omitted). A

court should be “loathe” to vesit an earlier decision “in the absence of extraordinary
circumstances such as where the initial sieai was clearly erroes and would work a
manifest injustice.” Idat 165 (internal citations omitted). Given this Court’s previous
determination as to the reasbfeness of Mr. Spiegel’s hourtgte and its affirmation by the
Second Circuit, the law of the case doctringgests approving Mr. Spiegel’s requested hourly

rate here.

Nevertheless, Defendants rightly note that tir. Spiegel’s hourly rate, which this
Court considered in Barbourfdr his performance on a trial ldwather than on appeal, exceeds

rates awarded to counsel for atipdaintiffs in some other reogcivil rights cases. See, e.g.
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Finch v. New York State Office of Children and Family Servi&&d F.Supp.2d 145, 154

(S.D.N.Y. 2012) (awarding arxperienced civil rights attorneyho was a member of a small

law firm an hourly rate of $450 péour); Davis v. City of New Yorkl0 Civ. 699 (SAS), 2011

WL 4946243, at *5 (S.D.N.Y. Oct. 18, 2011) (apping of a rate of $425 per hour for the
plaintiffs' most senior attorgewho had thirty-one years oxgerience). Defendants also argue
that “rates awarded to experienaadl rights attorneys in the gaten years have ranged from

$250 to $600...with average awards increasingy eivme,” Vilkhu v. City of New York 06 Civ.

2095 (CPS), 2009 WL 1851019, at *4 (E.D.NJune 26, 2009) vacated on other groudd

Fed.Appx. 222 (2d Cir. 2010), and that Mr. ks requested hourly rate of $625 per hour

exceeds “what a reasonable, paying client wdnd willing to pay,” Rozell v. Ross-Ho|€76

F.Supp.2d 527, 544 (S.D.N.Y. 2008) (imtak citations omitted). Final] they suggest that “the
burden is on the fee applicantgomoduce satisfactory evidence—addition to the attorney’s own
affidavits—that the requested rates are in limd Whose prevailing in the community for similar
services by lawyers of comparable skill, experience, and reputation.” 1d.

Given the Defendants’ objeotis, it is appropriate to cdudly review the documentation
submitted by the Plaintiffs in support of the houdye requested by Mr. Spiegel. Here, as in
Barbour | Mr. Spiegel’s hourly rate is supported by @eations of three il rights attorneys
and members of the bar of this Court, AlanLEvine, Esq., Jonathan C. Moore, Esg., and Robert
L. Herbst, Esq., all of whom have personal knowledge of Mr. Spiegel’s skills as an attorney. (See
Decl. of Michael L. Spiegel in Supp. of Mot.rfatt’y’'s Fees & Costg“Spiegel Decl. 3/14/11")

Exs. D-F, Mar. 14, 2011, ECF No. 59.)
Mr. Levine, a civil rights litigitor with 45 years of experice, described Mr. Spiegel,

who he has known since 2004, as “an extremely damabl rights lawyer—onef the finest in
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the metropolitan area.” (Spiegel Decl. 3/14/11, Ej. Be states that MiSpiegel’s requested
hourly rate of $625 per hour is commensurati wie rates shown to be charged by other
attorneys of his skill, reputatiaand experience and is in line witte prevailing market rate for

civil rights attorneys in the Scern District of New York. (Seigl.)

Mr. Moore, a member of the firm of Biick, Levine and Hoffma LLP and experienced
civil rights attorneyalso supports Mr. Spiegel’'s requestenirly rate of$625 per hour._ (See
Spiegel Decl. 3/14/11, Ex. E.) He notes that $piiegel’s rate is well within the prevailing
market rate for attorneys who represent civil ggbiaintiffs in the Sounern District of New

York, noting that his own rate is above that of Mr. Spiegel. {&¢e

Finally, Mr. Herbst of the firm of Giska Solotaroff, Anderson and Stewart LLP states
that Mr. Spiegel’s rate of $625 per hour is lowet his current rate customary hourly rates and
is “well within the bound of hourly rates charged by lawyeishis experience and skills.” (See

Spiegel Decl. 3/14/11, Ex. F.)

In addition to the declarations of his caldgies and members otthivil rights bar, Mr.
Spiegel also put forward a summary of his expeeeas a civil rights litigar. This Court noted
in Barbour Ithat Mr. Spiegel, who has litigateghproximately 150 civil rights cases, has
“extensive experience as aitrights litigator in ths district.” Barbour | 788 F.Supp.2d at 225.
Mr. Spiegel has added to that restdere to highlight his appellagéxperience, noting that he has
“won every federal civil appeal [he has] takerdefended.” (Reply Decbf Michael L. Spiegel
in Supp. of Post-J. Mot. for Att'y’s Fees@osts (“Spiegel Reply €l.”) 2, Mar. 4, 2013, ECF

No. 87 (citing_Martinez v. Port Authorityt45 F.3d 158 (2d Cir. 2006), Cameron v. City of New

York, 598 F.3d 50 (2d Cir. 2010), and Barbouyr700 F.3d at 633).)
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After consideration of the Dendants’ attack on Mr. Spielgerequested rate, the Court
rejects it. Considering the work done by Mriegel before this Court and before the Second
Circuit in this matter, Mr. Spiegel’s extensiggperience as a civil rights litigator, and the
affidavits of three civil rightattorneys with significant expemce in the field, this Court
confirms his hourly rate to ieasonable. Though the Defendaate right to note that Mr.
Spiegel’s rate is $25 higher than tlamge of rates suggested by the Villdase in 2009, that
case also held that “average awards increas|e] over time.” VB9 WL 1851019, at *4. The
Court finds that a $625 per hour régevithin the range of hourly rageof civil rightsattorneys in
the Southern District of New Yhkr Further, awarding Mr. Spiegelshhourly rate is in line with
the function of § 1988 “to encouraghe bringing of meritorious\al rights claims which might
otherwise be abandoned because of the finamegeratives surrounding the hiring of competent
counsel.” Rivera477 U.S. at 578 (citing Kerr v. Quin@92 F.2d 875, 877 (2d Cir. 1982)); see
alsoid. at 575 (“If a citizen does ndtave the resources, his daycourt is denied him; the
congressional policy which heedles to assert and vindicateggounvindicated; and the entire
Nation, not just the individual tken, suffers.”) (internal citadh omitted). The Court affirms its

previous holding that Mr. Spief®hourly rate is reasonable.

C. Whether Paralegal Fees, Post-Judgment Costs and Expenses, and Post-
Judgment Interest Should Be Awarded

Plaintiffs also seek recovery of pamgde fees in the amount of $1,575.00 for time spent
on this litigation post-judgment; post-judgmensts and expenses in the amount of $1,086.32;
and post-judgment interest from the datewtiy of the amended judgment to the date of
payment of the judgment in the amount of $886.78. Defendants do not make an objection to
these portions of Plaintiffs’ recovery, and tiRlaintiffs’ request foparalegal fees, post-

judgment costs and expenses, anstfpadgment interest is granted.

18



IV. CONCLUSION

Review of the contemporaneous time records of Mr. Spiegel and Mr. Korenbaum reveals
that the time expended by Plaif# counsel in preparing forgpeal and the instant motion was
reasonable, and the hourly rateguested by the two atteeys are within theange of rates paid
to civil rights lawyers in the Southern Distrimt New York of simila skill and experience.

Therefore, Plaintiffs are aded a total of $105,898.10 as aity’s fees and costs as
prevailing parties on appeal and post-judgment interest. Fisliattorney Mr. Spiegel is
awarded $58,250.00 and Plaintiffs’ attorney. Mlorenbaum is awarded $44,100.00. Plaintiffs
are also awarded paralegal fees inghmunt of $1,575.00 and post-judgment costs and
expenses in the amount of $1,086.32. Post-judgm&rest is awardkin the amount of

$886.78.

SO ORDERED.

Dated: New York, New York
October 4, 2013

/s
RoberP. PattersonJr.
UnitedState<District Judge
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