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1

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL INC., COMEDY )
PARTNERS, COUNTRY MUSIC )
TELEVISION, INC., PARAMOUNT )
PICTURES CORPORATION, and BLACK )
ENTERTAINMENT TELEVISION LLC, ) Case No.

) 1:07CV02103
Plaintiffs, )

)
vs. )

)
YOUTUBE, INC., YOUTUBE, LLC, )
and GOOGLE, INC., )

)
Defendants. )

___________________________________)

VIDEOTAPED DEPOSITION OF TOM FRESTON

New York, New York

Friday, September 11th, 2009

REPORTED BY:
ERICA RUGGIERI, CSR, RPR
JOB NO: 17617
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1

2

3

4 September 11, 2009

5 9:52 a.m.

6

7 VIDEOTAPED DEPOSITION OF TOM

8 FRESTON, held at the offices of Mayer

9 Brown, 1675 Broadway, New York, New York,

10 pursuant to notice, before Erica L.

11 Ruggieri, Registered Professional Reporter

12 and Notary Public of the State of New

13 York.
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20
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1

2 A P P E A R A N C E S

3

FOR THE PLAINTIFFS:
4

JENNER & BLOCK, LLP
5 BY: SUSAN KOHLMANN, ESQ.

919 Third Avenue 37th Floor
6 New York, NY 10022-3908

(212)891-1690
7 Skohlmann@jenner.com

8

FOR THE DEFENDANTS
9

MAYER BROWN, LLP
10 BY: ANDREW SCHAPIRO, ESQ.

CHRISTINE M. HERNANDEZ, ESQ.
11 1675 Broadway

New York, New York 10019
12 (212) 506-2146

Aschapiro@mayerbrown.com
13

14 FOR THE WITNESS

15 KENDALL BRILL KLIEGER, LLP
BY: RICHARD B. KENDALL, ESQ.

16 10100 Santa Monica Blvd., Suite 1725
Los Angeles, California 90067

17

18

19 ALSO PRESENT:

20 MARK C. MORRIL, ESQ., Viacom

21 SALLIANNE BROWN, Videographer

22

23

24

25
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1

2 IT IS HEREBY STIPULATED AND

3 AGREED, by and between the attorneys

4 for the respective parties herein,

5 that filing and sealing be and the

6 same are hereby waived.

7 IT IS FURTHER STIPULATED AND

8 AGREED that all objections, except as

9 to the form of the question, shall be

10 reserved to the time of the trial.

11 IT IS FURTHER STIPULATED AND

12 AGREED that the within deposition may

13 be sworn to and signed before any

14 officer authorized to administer an

15 oath, with the same force and effect

16 as if signed and sworn to before the

17 Court.
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20

21

22

23

24

25
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1 FRESTON

2 A. Hope --

3 MR. KENDALL: Just a second,

4 just a second. Give me a second to

5 11:17:10 get my objections in and do my job.

6 THE WITNESS: I'm sorry.

7 MR. KENDALL: It's

8 argumentative, in addition to

9 overbroad and vague and ambiguous and

10 11:17:20 calling for speculation.

11 Q. Now, when you said "hopefully" a

12 moment ago, you were smiling, right?

13 A. Yes.

14 Q. So -- but I take it that the

15 11:17:36 nonjocular answer to the question, they

16 wouldn't just make things up, is correct,

17 they wouldn't just make things up, right?

18 MR. KENDALL: Well, same

19 objections. And argumentative. Now

20 11:17:47 you are really trying to put words in

21 his mouth.

22 A. Well, my assumption would be

23 that they would have done their research

24 and not have made things up.

25 11:17:56 Q. It also says under that bullet
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1 FRESTON

2 point, "Only four of the 30 most watched

3 videos of all time on YouTube are music

4 videos, one of which is in German."

5 11:18:15 Do you recall being informed of

6 anything like that?

7 MR. KENDALL: Vague and

8 ambiguous and overbroad.

9 A. Well, assuming I received this

10 11:18:23 Powerpoint, I would have been informed of

11 this by that very line.

12 Q. I think you mentioned earlier

13 having watched the Saturday Night Live

14 Lazy Sunday clip on YouTube at one point,

15 11:18:44 correct?

16 A. Yes.

17 Q. If you look towards the bottom

18 of this slide, does the second-to-the-last

19 bullet point down there appear to be a

20 11:18:57 reference to the clip that you were

21 talking about?

22 MR. KENDALL: Calls for

23 speculation.

24 A. It would appear so.

25 11:19:06 Q. Now, it says here, "Even the
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2 much discussed SNL Lazy Sunday sketch and

3 it's myriad spoofs have been seen more

4 times on iFilm than on YouTube."

5 11:19:20 IFilm was a Viacom property,

6 correct?

7 A. Yes.

8 Q. And do you have any recollection

9 as to whether the Lazy Sunday sketch was

10 11:19:27 available on iFilm?

11 MR. KENDALL: Lacks foundation.

12 Calls for speculation.

13 A. It was.

14 Q. And do you have any recollection

15 11:19:35 as to whether it was authorized by NBC to

16 be there?

17 A. I do not.

18 MR. KENDALL: Would this be a

19 convenient time to take a short break?

20 11:19:46 MR. SCHAPIRO: You know, I'm

21 almost at the end of a section. If I

22 could go about five, six minutes, then

23 it would be a perfect place, if that's

24 okay.

25 11:19:55 MR. KENDALL: Actually, if you
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2 wouldn't mind, if I could just step

3 across the hall for a minute and take

4 a short break.

5 11:20:01 MR. SCHAPIRO: Okay.

6 THE VIDEOGRAPHER: The time is

7 11:20 a.m. on September 11, 2009, and

8 this completes tape number one.

9 (Whereupon, there is a recess in

10 11:28:53 the proceedings.)

11 THE VIDEOGRAPHER: The time is

12 11:28 a.m. on September 11, 2009, and

13 this is tape number two.

14 Q. Mr. Freston, would you take a

15 11:29:14 look at this exhibit, which we will mark

16 as 10.

17 (Freston Exhibit 10, Tuesday,

18 July 11, 2006 e-mail exchange

19 between Adam Kahan, Judy McGrath and

20 11:30:31 Michel Wolf, marked for

21 identification, as of this date.)

22 (Witness reviews document.)

23 A. Okay.

24 Q. I think you had testified before

25 11:30:12 the break that you have a specific
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