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UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL | NC. ,
COVEDY PARTNERS, COUNTRY MJSI C
TELEVI SI ON, | NC., PARAMOUNT

Pl CTURES CORPORATI ON, and
BLACK ENTERTAI NMENT TELEVI SI ON
LLC,

Plaintiffs
VS.

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE | NC.,

Def endant s

©1: 07-cv- 03582 (LLS)

The deposition of DONNA COOPER was held on

Fri day, October 31, 2008, conmencing at 8:37 a.m,

at the Law Offices of Mayer Brown, LLP, 1909 K

Street, N.W, Washington, D.C.,

Bennett, Notary Public.

Job No. 16092

bef ore Ronald E.
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APPEARANCES:
W LLI AM HOHENGARTEN, ESQUI RE
Jenner & Bl ock
1099 New York Avenue, N. W
Washi ngton, D.C. 20001
(202) 639- 6000
whohengarten@ enner.com

On behal f of Plaintiffs

REGI NALD GOEKE, ESQUI RE
AMANDA HI NE, ESQUI RE
Mayer, Brown

1909 K Street, N W
Washi ngton, D.C. 20006
(202) 263- 3000
rgoeke@myer br own. com

On behal f of Def endant

DAVID FELDMAN WORLDWIDE, INC.
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BET Awar ds 2006.

A Yes.
BY MR. GOEKE:
Q Now, |I'Il represent to you that if you
were to click on that, you would actually see a
performance by Chris Brown at BET Awards. Do you
know whet her that use by Chris Brown on this website
i s authorized?
A I don't know.
Q Havi ng now been nmade aware of it, would
BET plan to follow up and ask Chris Brown to renove
this fromhis website?
A. This is sonething currently on his
websi te?
Q Yes. As the date on this, at the bottom
right you see is 10-30.
A. The way | woul d respond may be getting
into privilege.
MR. HOHENGARTEN: Why don't we confer for
a nonent.
(Pause)
(Off the record)
VI DEOGRAPHER: The time is 2:25 p.m W
are back on the record.

MR. HOHENGARTEN: Why don't you repeat the

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New Y ork, New York 10022 (212)705-8585
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questi on.
BY MR. GOEKE:

Q | can repeat it for you. Having now been
made aware of this clip of BET Awards 2006 on the
Chri sbrownweb. com website, is this sonmething that
you woul d send a take down notice to that website?

MR. HOHENGARTEN: You can answer generally
wi t hout revealing privileged information

THE WTNESS: | would investigate the
matter.
BY MR. GOEKE:

Q And what steps would you take to
i nvestigate the matter?

MR. HOHENGARTEN: | instruct you not to
answer. She's been instructed.
BY MR. GOEKE:

Q Can you tell by looking at this link here
whet her or not this has been a licensed work that's
been |icensed by BET?

A No.

Q Can you tell by looking at this link
whet her or not he's authorized to have this work on
this site?

A No.

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New Y ork, New York 10022 (212)705-8585
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(Deposition Exhibit Nunber 16 marked for

pur poses of identification.)
BY MR. GOEKE:

Q Ms. Cooper, |'m showing you the clip
from-- you see at the top from YouTube, this is not
on the active YouTube site. This is one of the
clips that BET asked to be taken down.

Can you tell nme whether you're aware

whet her or not that particular work was, in fact,
l'i censed by BET?

MR. HOHENGARTEN: |'m going to have to
confer with the witness again on privilege issues.

(Off the record)

VI DEOGRAPHER: The time is 2:37 p.m W
are back on the record.
BY MR. GOEKE:

Q I just note for the record counse
conferred for ten ninutes. So at the end of that,
can you tell me whether you are aware whether or not
the particular work that shows up in Exhibit 15 has
been |icensed by BET?

A I do not know whether or not it has been
l'i censed by BET.

Q Looking at this, just as it's been

di spl ayed here, there's nothing that would tell you

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New Y ork, New York 10022 (212)705-8585
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UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL, | NC., COMEDY )

PARTNERS, COUNTRY MUSI C
TELEVI SI ON, | NC., PARAMOUNT
Pl CTURES CORPORATI ON, and BLACK
ENTERTAI NMENT TELEVI SI ON, LLC,
Plaintiffs,

VS.
YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, | NC.,

Def endant s.

Case No.
07-Cv-2103

N N N N N N N N N N N N N N N

VI DEOTAPED DEPGSI TI ON

TOM DOCLEY
NEW YORK, NEW YORK
VEEDNESDAY, SEPTEMBER 30,

BY: REBECCA SCHAUM.OFFEL
JOB NO. 17746

OF

2009
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APPE

ARANCES:

FOR THE PLAI NTI FFS VI ACOM | NTERNATI ONAL,

I NC. :

JENNER & BLOCK, LLP

BY: SUSAN KOHLMANN, ESQ
919 Third Avenue

New Yor k, New York
Susankohl mann@ enner . com

FOR THE LEAD PLAI NTI FFS AND PROSPECTI VE
CLASS:

SHEARMAN & STERLI NG, LLP

BY: KI RSTEN CUNHA, ESQ.

599 Lexi ngton Avenue

New Yor k, New York 10036-8299
Kirsten. cunha@hear mansterling. com

FOR THE DEFENDANTS YOUTUBE, | NC., YOUTUBE
LLC and GOOGLE, | NC.

MAYER BROWN, LLP

BY: ANDREW H. SCHAPI RO, ESQ.
CHRI STI NE HERNANDEZ, ESQ

1675 Broadway

New Yor k, New York 10019

(212) 506-2146

Cher nandez@myer br own. com

Aschapi ro@myer br own. com

ALSO PRESENT:

Carl os King, Videographer

M chael

D. Fricklas, Viacom

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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FEDERAL STI PULATI ONS

I T I'S HEREBY STI PULATED AND AGREED

By and between the attorneys for the
respective parties herein, that filing and

seal ing be and the sanme are hereby waived.

I T IS FURTHER STI PULATED AND
AGREED t hat all objections, except as to the
form of the question, shall be reserved to

the time of the trial.

IT IS FURTHER STI PULATED AND AGREED
that the within deposition may be sworn to
and signed before any officer authorized to
adm ni ster an oath, with the sane force and
effect as if signed and sworn to before the

Court.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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12: 28: 28

12: 28: 57

12: 29: 23

12: 29: 39

12: 29: 47

134
TOM DOOLEY

account, for work-related topics?

A. No.

Q How about instant nmessagi ng
or chatting, do you ever use that at
wor k?

A. | don't use it for work.

Just use it to talk to ny wfe.

Q. Do you use YouTube?
A. | have used it, yes.
Q. Have you sonetinmes vi ewed

clips that appear to be fromthe

Sat urday Ni ght Live television show on

YouTube?
A Yes, | think | did.
Q Do you know whet her Saturday

Ni ght Live clips that you viewed on
YouTube are authorized by the copyright
owners to be there?
A. | don't know.
Q And do you care?
MS. KOHLMANN: Obj ection.
You can answer .
A. VWhat do you nmean by "care"?

Q. If you view something on

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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TOM DOOLEY

YouTube, do you care whether you are

viewi ng material that is authorized to

be there?

A. Yeah. Yes.

Q Do you know how you woul d be
able to tell -- if you were |ooking at

a, let's say, a Chris Rock clip on

YouTube, do you know how you woul d be

able to tell if it is authorized or
not ?

A. No.

Q Do you know i f you have a

YouTube account ?

A | don't think | do, but I
my -- | don't use it. | can watch
YouTube on ny conputer, but | am

assum ng you can do that w thout an
account because | don't sign on
physically with a nane.

Q. Have you ever upl oaded
material to YouTube?

A. No.

Q. Have you ever upl oaded

material to any other video hosting

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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TOM DOOLEY
sites?
A. No.
MR. SCHAPI RO: Just a
12: 30: 56 monment .

| have no further questions.
THE W TNESS: Thank you.
THE VI DEOGRAPHER: The tinme
is 12:31 p.m This ends the
12:31: 07 vi deot aped deposition of Tom
Dool ey.
(Wher eupon, at 12:31 p.m,
the Exam nation of this Wtness

was concl uded.)

TOM DOOLEY

Subscri bed and sworn to before ne
this day of , 2009.

NOTARY PUBLI C

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




Schapiro Exhibit 262



UNI TED STATES DI STRI CT COURT

FOR THE SOUTHERN DI STRI CT OF NEW YORK

---000-- -

VI ACOM | NTERNATI ONAL | NC. ,
COMEDY PARTNERS, COUTNRY MUSI C
TELEVI SI ON, | NC., PARAMOUNT

Pl CTURES CORPORATI ON, and BLACK
ENTERTAI NMENT TELEVI SI ON, LLC,

Plaintiffs,

VS.

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, | NC.,

Def endant s.
/
THE FOOTBALL ASSOCI ATI ON PREM ER

LEAGUE LI M TED, BOURNE CO., et al.,

on behal f of thenselves and all
others simlarly situated,

Plaintiffs,
VS.

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, | NC.,

Def endant s.

No. 1:07CVvV02103

No. 07CVv3582

VI DEOTAPED DEPOSI TI ON OF Cl NDY EMCH

WEDNESDAY, NOVEMBER 19TH, 2009

Job No.: 18228
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BE I T REMEMBERED t hat pursuant to Notice of
Taki ng Deposition, and on Wednesday, Novenber 18t h,
2009, commencing at the hour of 1:26 o'clock p.m
thereof, at WIson, Sonsini, Goodrich & Rosati,
Spear Street Tower, One Market Plaza, Suite 3300,
San Francisco, California, before ne, Kl MBERLEE
SCHROEDER, a Certified Shorthand Reporter in and for
the State of California, duly authorized to adm nister
oat hs pursuant to Section 2093(b) of the California
Code of Civil Procedure, personally appeared

Cl NDY EMCH

called as a witness by the Defendants who, having been
first duly sworn, was exam ned and testified as

foll ows:

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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APPEARANCES
---000- - -
FOR THE VI ACOM PLAI NTI FFS:

JENNER & BLOCK, LLP

BY: SCOTT B. W LKENS

Attorney at Law

1099 New York Avenue, NW Suite 900
Washi ngt on, DC 20001

(202) 639-6000

E-mail: swil kens@ enner.com

FOR THE DEFENDANTS YOUTUBE, | NC., YOUTUBE, LLC AND
GOOGLE, | NC.

W LSON, SONSI NI, GOODRI CH & ROSATI
BY: M CHAEL H. RUBI N

Attorney at Law

650 Page M Il Road

Palo Alto, California 94304

(650) 493-9300

E-mail: nrubin@vwsgr.com

ALSO PRESENT:
ARMANDO CARRASCO, Vi deographer

---000-- -

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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15: 08: 46

15: 09: 04

15: 09: 21

Cl NDY EMCH
A I don't recall
Q You ni ght have been; you just don't recall?
A I don't recall
Q Were you provided any other versions of this

docunent that we see at Exhibit 6?

A Not to ny recollection
Q It's possible; you just don't recall?
A Ri ght .

Q Who provided you with these guidelines?

A I don't recall which person | received the
gui del i nes from

Q Do you recall the potential candi dates of

peopl e from whom you could have received it?

A Yes.

Q Woul d you please list those individuals for
me?

A It could have been from Scott Roesch or

Brendan Jackson or Victoria Libin.

Q Who is Victoria Libin?

A She was counsel at Atom Entertai nnent.

Q How often did you interact with Ms. Libin in
your capacity at Atonf

A I woul d have conversations with Victoria

Li bin nore than twi ce a week

67

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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Cl NDY EMCH

Q And what were the subject matter of those
conversations at a very general |evel?

A. I woul d be asking, you know, for |ega
counsel on a clip that may have violated the terms of
service.

Q So your conversations with Ms. Libin related

to your review of content on the AddictingCips

website?
A. Yes.
Q Did you ever have discussions with her about

matters other than your review of content on the
Addi ctingClips website?

A. Not in a professional capacity, that |
recal | .

Q We don't need to go beyond the professional
at this point, certainly not on that area | believe.

The review of videos by AddictingClips' staff

menbers on the AddictingClips website, you indicated it
was conducted by a small nunmber of individuals; right?

A. That was ny recollection. Yes.

Q Was there a coll oquial name given to that
group of individual s?

A Yes, there was.

Q What was that name?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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15:11: 38

15:11:59

69
Cl NDY EMCH

A It was the Porn Patrol.

Q Why did you understand that to be the
col | oqui al name given to that group of individuals?

A. My understandi ng of the reason that slang was
used was that there was a | arge nunber of clips when we
began that nonitoring that fell into the category of
por nogr aphic material .

Q What was the policy on the service with

regard to pornographic material ?

A. Por nographic material violated our termnms of
service.
Q And what would the result be if a user

attenpted to upl oad pornographic material ?
A. In my capacity, | would escalate that clip to

| egal i mmediately.

Q So as you understand it or as you recall
there were -- strike that.
As you recall, were there nmore than one tier

of reviewers in the Porn Patrol ?

MR. W LKENS: Objection to form

THE WTNESS: Not that | recall

MR. RUBIN. Q Do you recall ever rejecting
a video or directly renoving a video fromthe

Addi ctingClips website?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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CI NDY EMCH
A. | actually don't recall if | performed those
adm ni strative functions or not. M primary job was to

escal ate to | egal.
Q Do you recall whether or not the
15:12: 20 Addi ctingClips service had functionality that would
have enabled you to directly renove a video that was
live on the service?
A. The -- our admin did have the functionality
to reject the video, which is different than renoving
15:12: 38 it.
Q I was asking a slightly different question.
We' ve established that through what you just
referred to as our admn --
A Yes.
15:12: 49 Q -- which | assune is an admnistrative
interface to the AddictingClips service?
A. That is correct.
Q Is that a correct assunption?
A. (Nods head.)
15:12: 56 Q Through that adm nistrative interface, you or
-- strike that.
Through that admnistrative interface, did
you personally have credentials to reject a video?

A. I had the permissions in our admn to reject

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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Cl NDY EMCH

a video.

Q Did you have the pernmissions to renpve a
vi deo that was already live?

A. I had the capacity to reject it so it would
no | onger be seen to the public.

Q So just to nmake sure that we're using the
same term nology. |If a video were live today and
t hrough the admi nistrative interface, you were to make

it no | onger visible?

A That is correct.
Q How woul d you reference that action?
A. As | stated earlier, ny actual role, although

I had the ability to reject a video, was to escalate it
to legal so that they would take the action after
reviewi ng the content.

Q Sure. I'mactually asking a slightly
di fferent question. |'m asking nore about term nol ogy
here to make sure we're tal king about the sane thing.

A. Under st ood.

Q If a video were live on the service --
A. Yes.
Q -- and you were effectuating it no | onger

being live, would you refer to that as renoving it or

rejecting it?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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CI NDY EMCH
A. I would refer to that as rejecting it.
Q And you would also refer to it as rejecting

it if you were preventing it fromever going live; is
that correct?

A That is correct.

Q But you understood fromthe exhibit we saw
earlier, Exhibit 4, that the term nol ogy "renpve" was
i ndicative of the fact that the videos were in fact
bei ng renoved fromlive view at the tinme?

A. Yes.

Q Ckay. Let's return and |ook at Exhibit 6,
the policy guidelines titled, "Copyright Guidelines for
User Generated Content Sites.”

A Yes. | see that docunent.

Q Do you recall reviewing this docunent when
you received it?

A Yes. | do recall that.

Q Do you recall discussing this docunent with
anyone when you received it?

A. My recollection is that | felt it was a
fairly straightforward docunent. And | -- there was no
need for discussion.

Q Did you apply this docunment -- rather, did

you apply the policies enbodied in this docunent?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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Cl NDY EMCH
A Yes, | did.
Q Di d you understand the source of these
policies?
A. Yes.
Q What was the source of these policies?
A. In reading the docunent, MIV Networks is

referenced in itemone. That is what my understanding
of the source of the docunent was.

Q You understood these to be guidelines to be
emanated not from Atom Entertai nnent itself but from
Viacom or MIV Net wor ks?

A. Yes.

Q I would like to discuss the third point with
you. Do you see that?

A. Yes.

Q What did you understand 3(a) to nmean?

A | understood it to nmean that if there was a
user - upl oaded vi deo that was | onger than two and a half
mnutes, if it violated any of the criteria outlined
bel ow, that it should not be on the site.

Q How did 3(a) affect your review of videos on
t he AddictingClips website?

MR. W LKENS: Objection to the form

THE W TNESS: My personal phil osophy as the

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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Cl NDY EMCH

content noderator for AddictingClips was that if | saw
anything that violated the terns of service in any
matter, whether it be two and a half m nutes or
shorter, | would escalate it to |l egal or two and a half
m nutes or longer. The tinme frame, | just played it
safe and al ways woul d escalate to legal if there was
any question in my mnd that there was a copyri ght
vi ol ati on.
MR. RUBIN. Q So you didn't follow this
policy?
MR. W LKENS: Objection to the form
THE WTNESS: | was -- in order to ensure
that | did not violate these policies, if |I saw
anything that violated copyright at all, |I forwarded it
to Il egal regardless of the length of tinme.
MR. RUBIN:. Q Do you know the actions that
| egal took on every video that you forwarded to thenf
A. No.
Q And these policies applied to |egal too;
didn't they?
A. | believe that these policies were
conpanywi de and applied to all enployees of MIV
Net wor ks.  That was ny under st andi ng.

Q You testified that you played it safe?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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Cl NDY EMCH
still forward it to legal. |Is that answering your
question?
Q | don't believe it is.
If you didn't recognize it as a still froma

nmoti on picture, would you forward it to the | ega
depart nment ?

MR. WLKENS: Objection to the form

THE WTNESS: |If | saw an image that | did
not believe violated copyright in any way, | did not
forward it to our |egal team

MR RUBIN Q Soif you-- if the still
were of a notion picture and you sinply didn't
recognize it as being a still froma notion picture,
you woul dn't have forwarded it; correct?

A That's correct.

Q Same question for (a)(ii) which refers to
tel evision programming i ncluding tel evision
comercials. |If you didn't recogni ze the content as
being a portion of a television programor television
comercial, you wouldn't have flagged it or forwarded
it or done anything with regard to it; would you have?

MR. WLKENS: Objection to the form
THE WTNESS: In regards to tel evision

content, it is actually very, very easy to recognize
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Cl NDY EMCH

the video quality even in a thunmbnail that television
prograns have when they're upl oaded onli ne.
MR. RUBIN. Q And what do you base that
statement on?
A. Having seen clips fromtel evision shows that
have been online.
Q Have you seen clips fromevery television
show that's ever aired on tel evision online?
A. No.
Q So your statenent is a bit of an
overgeneralization; isn't it?
MR. W LKENS: Objection to the form
THE WTNESS: | don't believe it is. There
is a video quality to television broadcast that is easy
to recognize in online format.
MR. RUBIN. Q You testified earlier that

you were famliar with the concept of viral marketing;

ri ght?
A That is correct.
Q Have you ever known of conpanies that create

or market television programnm ng to upload portions of
tel evision prograns to video websites for pronotional
pur poses?

A. Yes. | amfamliar with that.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15: 28: 53

15: 29: 05

15: 29: 14

15: 29: 28

84
Cl NDY EMCH

Q In the context of a -- strike that.
In the context of a conmpany that creates
vi deos, television videos or markets them uploading it
to the video service, it would be authorized to be on
the service; right?
MR. W LKENS: Objection to the form
THE W TNESS: That is correct.

MR. RUBIN:. Q But in your review for

AddictingClips, it would still have gotten fl agged
ri ght?
A. I would have forwarded it to |egal, yes.
Q Even though it was authorized?
A Yes.
Q Because your analysis didn't take into

consi derati on whether or not the video was authorized
to be on the AddictingClips service; did it?
MR. W LKENS: Objection to the form
THE W TNESS: The question of whether or not
the video was authorized was not ny decision to make.
MR. RUBIN. Q In fact, you didn't have the
i nfformati on you needed to make that decision; did you?
A. | personally did not.
Q And you were personally the person doing the

review ng; right?
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Cl NDY EMCH

A. Yes.

Q The recogni zabl e conponent of each of these
gui delines applies with equal force as it does to (i)
and (ii); right? |If you weren't able to recogni ze the
requi rement, you wouldn't have flagged it; right?

MR. W LKENS: Objection to the form

THE WTNESS: |If | did not see sonething that
appeared to be in copyright violation, there would have
been no reason for me to flag it.

MR. RUBIN:. Q Based on your experience?

A. My professional opinion, that is correct.

Q And you're not aware of what the follow up
actions were that were taken by the department to which
you forwarded the videos; correct?

MR. W LKENS: Objection. Asked and answered.

THE WTNESS: | don't know what their
specific policies were.

MR. RUBIN. Q So as far as you know, the
vi deos that you flagged nmay well have been left up on
the service?

MR. W LKENS: Objection to the form

THE W TNESS: | was usual ly informed whet her
or not a video was approved or rejected after |

forwarded it to legal once they had nade a

85
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HIGHLY CONFIDENTIAL
FILED UNDER SEAL

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL INC., ET AL., ) ECF Case
)
Plaintiffs, ) Civil No. 07-CV-2103 (LLS)
v. )
) DECLARATION OF
YOUTUBE, INC., ET AL., ) GEORGE F. SALEM IN SUPPORT OF
) DEFENDANTS’ SURREPLY TO
Defendants. ) PLAINTIFFS’ JOINT MOTION TO
) COMPEL
)
)
THE FOOTBALL ASSOCIATION )
PREMIER LEAGUE LIMITED, ET AL.,on )
behalf of themselves and all others similarly ) ECF Case
situated, )
) Civil No. 07-CV-3582 (LLS)
Plaintiffs, )
\2 )
)
YOUTUBE, INC., ET AL., )
)
Defendants. )

)

I, George F. Salem, pursuant to 28 U.S.C. § 1746, hereby declare as follows:

il. As I explained in my opening declaration, YouTube has integrated
various tools to assist copyright owners in identifying their content on the YouTube
website into what is known as the Content Management System (“CMS”). CMS
consists of a descriptive text search tool, audio matching technology and a video
matching technology called Video ID. The Video ID portion of CMS compares video
files uploaded by users with reference files provided by rights holders for potential
matches. When a potential match is found between the reference file of a rights holder
and a video uploaded by a user, the rights holder applies one of three usage policies:

block, track or monetize.



P Rights holders participating in the CMS system enter into a Content
Identification and Management Agreement (“CIMA”) governing the relationship
between YouTube and the rights holder. The CIMA provides that YouTube may
establish procedures to resolve claims by a user that a rights holder has erroneously
blocked the user’s video through the CMS system. Paragraph 4 of the CIMA with
Viacom states that “[i]f, during the course of evaluating such claims, Rights Owner
reviews content designated as private by the user, Rights Owner will not disclose the
content to any third party except as necessary to complete its evaluation process or in
contemplation of, or participation in, a judicial proceeding.”

3. The dispute resolution process referenced in Paragraph 4 of the CIMA is
triggered when a video is blocked by a rights holder using Video ID. In that
circumstance, the user is provided with a web-based alert and with a mechanism to
dispute the rights holder’s claim (e.g., in cases of misidentification, fair use and where
the user has authorization to upload the material).

4. When a public video is subject to a dispute, the rights holder obviously
has access to the subject video during the dispute resolution process. However,
YouTube does not provide private videos to rights holders during the dispute resolution
process unless it receives the express consent of the user who designated the video
private to do so. If the user does not consent to the disclosure of his or her private video
during the dispute resolution process, the user may not dispute the claim and the video
at issue will remain blocked by the CMS system. YouTube notifies the user of the
following: “Please note that if you protest the claim made against your video, we will
make your video available for view to the alleged rights owner. This is necessary for
the rights owner to review the dispute, and will happen regardless of the privacy
settings you placed on your video. If your video is private and you are not willing to
allow the alleged rights owner to view it, we unfortunately cannot accept a claim

dispute. However, if your video is private, this will be clearly notified to the rights



owner at the time of viewing your video and they are required to respect the privacy and
confidentiality of your video.” A true and correct copy of a screen shot reflecting this
notification is attached hereto as Exhibit A.

St Accordingly, when a private video is subject to the dispute resolution
process under CMS, the user may decline to proceed with a dispute if he or she does not
wish to share that private video with the rights holder making a claim. If the user
wishes to proceed with the dispute, he or she provides consent that the rights holder
may view the private video in connection with the dispute resolution process, subject to
the confidentiality and use restrictions contained in the CIMA. Under the CMS dispute
resolution process, YouTube does not provide rights holders with access to private
videos unless and until the user consents to such disclosure.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge. Executed this

4 i day of April, 2008 in San Bruno, California.

Lo B A

George F. Salem
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL, INC., COMEDY
PARTNERS, COUNTRY MUSIC
TELEVISION, INC., PARAMOUNT
PICTURES CORPORATION, and BLACK
ENTERTAINMENT TELEVISION, LLC,

NO. 07-CV-2203
vs.
YOUTUBE, INC., YOUTUBE, LLC,
and GOOGLE, INC.,

)

)

)

)

)

)
Plaintiffs, )
)

)

)

)

)
Defendants. )
)

VIDEOTAPED DEPOSITION OF ERIK FLANNIGAN
NEW YORK, NEW YORK
THURSDAY, OCTOBER 16, 2008

BY: REBECCA SCHAUMLOFFEL, RPR, CLR
JOB NO. 16002
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OCTOBER 16, 2008

9:30 a.m.

VIDEQOTAPED DEPOSITION OF
ERIK FLANNIGAN, taken at the offices of
WILSON, SONSINI, GOODRICH & ROSATI, 1301
Avenue of the Americas, New York, New
York, pursuant to notice, before REBECCA

SCHAUMLOFFEL, CLR, RPR.
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A PPEARANTCES:

FOR THE PLAINTIFFS VIACOM

INTERNATIONAL, INC.:

SHEARMAN & STERLING LLP

By: JOHN GUELI, ESQ.

By: KRISTIN FITZMAURICE, ESQ.
599 Lexington Avenue

New York, New York 10022

(212) 848-4744
jgueli@shearman.com
kfitzmaurice@shearman.com

FOR THE DEFENDANTS YOUTUBE, INC.,
YOUTUBE, LLC and GOOGLE, INC.:
WILSON SONSINI GOODRICH & ROSATI
By: DAVID H. KRAMER, ESQ.
CAROLINE WILSON, ESQ.
650 Page Mill Road
Palo Alto, California 94304
(650) 849-3311
Dkramer@wsgr.com
Cwilson@wsgr.com

ALSO PRESENT:
Michelena Hallie, MTV Networks

Manuel Abreu, Videographer
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FLANNIGAN

A. Yep.

Q. So I would be interested in
any information you have or any insight
you have on that process.

A. Okay. Okay.

MR. GUELT: If you have any.

A. I don't have any knowledge
as to if there -- I don't have any
knowledge as to why or why not because
I don't know if they did or did not
issue individual takedown notices
before the 100,000 list.

Q. Do you have any insight as
to how the clips were selected for
inclusion in the list that was sent to
YouTube in the early February, 100,000
list?

A. I don't -- vyes, I assume
some criteria was given to the third
party. I was not privy to what that
criteria was.

Q. Do you know what, if
anything, was done to ensure that

Viacom had the rights to the content

DAVID FELDMAN WORLDWIDE, INC,
805 Third Avenue, New York, New York 10022 (212)705-8585
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FLANNIGAN
that it was including in thisg list?

A. I don't, in terms of the
legal rights. As I said earlier, I was
asked to sort of just sanity check the
list. I don't know if there was other,
more rigorous process applied. I am
not the right person to answer that.
Someone would know whether there was
more rigorous process applied.

0. Who do you think that person
would be?

A, Adam Cahan, I presume, would
have an answer to that question.

Q. Do you know what, if
anything, was done to ensure that the
clips that were included on this
100,000 takedown list were c¢lips that
had not been uploaded to the YouTube
service by Viacom itself?

A. I don't. The same answer
from the previous question probably
applies here. Although, I think part
of the sanity check that we were doing,

again, not comprehensively looking at

52
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FLANNIGAN
what was on the list, but certainly one
of the criterias I was applyving as I
looked at it was that one.

Q. Are these clips, clips that
Viacom may have uploaded?

A. Correct.

0. Do you know if there was
anything done to ensure that the clips
that were included on the 100,000
takedown list were not fair uses of
Viacom content?

MR. GUELI: Object to the
form of the guestion to the extent
you are asking for a legal

analysis. But subject to that, go

on.

A. Again, I think I would have
to give the same answer. You know,
what -- there may have been several

tests those clips were put through by
someone other than me. Based on
criteria not given by me. So, I don't
know. It may have. It may not have.

Q. When you were looking at the

53

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New York, New York 10022 (212)705-8585




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

10:35:02

10:35:28

10:35:40

10:36:01

10:36:14

FLANNIGAN
list to do your sanity check, were you
considering whether or not the clips
that you were looking at could
constitute fair uses of Viacom's
content?

A. I guess I can only say based
on what I saw, no.

0. Based on what you saw, you
saw no fair use or based on what you
saw, you weren't locking for purposes
of fair use?

A. I would say -- I didn't walk
in necessarily with, I will check for
this, this, and this. So, the clips I
saw were, to the best of my
recollection, all straight off our air
uploads from users.

Q. In this dialogue back and
forth about this February takedown, has
that at all refreshed your recollection
as to whether you identified any clips
on the list that was sent to you that
should have been or were removed from

the list before it was sent to YouTube?

54
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FLANNIGAN
content to multiple places.
Q. So I will rephrase the
question. It is a fair point.

When Viacom hires an agent
to market its content to various places
and that agent puts the content on
YouTube, the content is then authorized

to be on the YouTube service by Viacom,

right?
A. Correct.
Q. How would you go about

determining if a video clip you
encountered on the YouTube service that
contained Viacom content had been

uploaded with Viacom's authorization?

A. How would I go about it?
Q. Yes.
A. Well, probably in two ways.

One is I would ask our digital
marketing staff, whoever had the
relationship with the third party to
identify the sort of uploader or
uploader ID or whatever the user ID is

of the account they are using to post

DAVID FELDMAN WORLDWIDE, INC.
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FLANNIGAN
content. That would be one way.

The other way would be the
actual nature of what content was
posted and in many ways, the manner in
which it was posted.

Q. What about the manner in
which it was posted would tell you
whether it was authorized?

A. Did they spell Jon Stewart's
name right would be a great, easy sign
that it might not be something we put
up. Did it contain tune-in
information. Did it have our sort of
our boilerplate information. Was 1it,
you know -- so, around the nature of
the content itself and, again, maybe
what you might generally call the
metadata provided with it.

Q. Is there a list of YouTube
user accounts that your organization
maintains to identify those accounts
authorized to upload Viacom content to
auto YouTube?

A. I don't know.

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New York, New York 10022 (212)705-8585
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FLANNIGAN

Q. You use the term
"boilerplate information" and then you
used, I think, the synonym metadata.
Am I correct that they are not
synonyms .

Okay. What boilerplate
information are you talking about then
in your last answer?

A. The majority of the viral
marketing we do is to drive awareness
of things that have not yet happened.
So, as such, most of those viral clips
are telling you, this is from a show
that i1s about to air. This is from an
event that is about to happen. This is
-- this is a preview of a DVD that's
about to be released, and it would
negate the purposes of putting it out
there 1f we didn't include the
boilerplate information about what it
wag, where it came from, and what you
can do to see more of it.

Q. So, do you think then that

content that's uploaded to online

DAVID FELDMAN WORLDWIDE, INC.
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FLANNIGAN
is an E-mail from Adam Cahan to you
dated February 5, 2007. The subject
line, '"ours?"
Do you recall receiving

this?

A, Not necessarily, no.

Q. This was an E-mail sent from
Mr. Cahan's work address to you and

Caleb Weinstein at your work addresses,

right?
Al Yes.
Q. And Mr. Cahan is wondering

if a particular clip on the YouTube
service 1s owned by Viacom, correct?

A. I presume that's what "ours"
means .

Q. That's the reasonable

interpretation of what he said there,

right?
A. Agreed.
Q. The URL refers to a video on

the YouTube service?
A. It would appear so, vyes.

Q. Did you actually view this

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New York, New York 10022 (212)705-8585
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FLANNIGAN
video?
A. Couldn't tell you.

MR. KRAMER: Let's have this

marked as Exhibit 16, please.

(Whereupon, the

aforementioned two-page document

was marked as Flannigan Exhibit 16

for identification as of this date

by the Reporter.)

Q. Mr. Flannigan, Exhibit 16 is
a screen shot of the page whose URL
matches the URL in the E-mail Mr. Cahan
sent you which is Exhibit 15. It is a
prage on YouTube for the YouTube video
ID 1HDR, all caps, HDRtaUGGllw. I
printed this off the internet a couple
of days ago.

Does viewing this screen
shot refresh your recollection of
viewing the video that Mr. Cahan sent
you to look at?

A. It does not.
Q. You were asked by Mr. Cahan

to view this video in the scope of your
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FLANNIGAN

employment; 1s that correct?

A. As was Caleb Weinstein, ves.

Q. Do you recall making any
determinations as to whether the video
clip accessible through this web page
was Viacom work?

A. I honestly don't recall
doing such things.

0. As you sgit here today, does
it appear to be a Viacom work?

A Is the actual video content
Viacom content?

Q. Yes.

A, It is clearly something from
South Park. That much I can tell vyou.

Q. And do you know whether this
clip was authorized to be on YouTube?

A. Based on the faulty aspect
ratio, I would guess no.

0. What information would you
need to be conclusive about that?

A. I mean, conclusive is a high
bar. The fact that this is missing

references to South Park, the
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FLANNIGAN
description that goes with the clip
makes no sense and doesn't appear to
come with it. It is sort of missing
the standard metadata of the things we
were trying to promote.

So my assessment of this,
just looking at it, I don't know what
Todd n Tyler is personally. I don't
know -- VH-1 classic, I am a little
curious as to what that means. So I
would probably need to f£ind out what
the reference to VH-1 classic is here
because that is kind of a disconnect
with the fact that it is Comedy Central
content. But most of what I see here
suggests that is it is unauthorized.

Q. Okay. So can you explain to
me why, if you perceived this to be
unauthorized, it would remain up on the
YouTube service after Mr. Cahan gent
you an E-maill asking whether it was
yours in February of 20077

MR. GUELI: Object to the

form.
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FLANNIGAN
A. Yes, I don't know why.
Q. So if you saw Exhibit 16

today, would you send YouTube a
takedown notice for the video at
Exhibit 167

MR. GUELI: Object to the

form.
A. Would I do that, no.
0. Would you alert someone to

the presence of this seemingly
unauthorized video on YouTube?

A. I may or may not. I
generally assume that that work is
being done without me affirmatively
flagging videos.

Q. Can you tell me why
Mr. Cahan would have -- do you have any
idea as to why Mr. Cahan would have
sent you an E-mail asking you whether
to make a determination as to whether
this was Viacom content in February of
20077

A. I have no idea why he picked

this clip out.
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FLANNIGAN
Q. Do you know why Mr. Cahan
would be asking you, though, in
February of 2007, whether a particular
piece of content on the YouTube service

was Viacom's?

A. Me versus someone else?

Q. Yes. What knowledge do you
have --

A. He is looking at purely that

it is a South Park clip and that South
Park is Comedy Central property, and I
am the Comedy Central digital person.
I doubt it would be any more than that.
Q. And why would he send it to
Mr. Weinstein, if you know?
A. He works for Comedy Central.
Q. Okay. What was Mr.
Weinstein's role at Comedy Central?
A He ran our business

development and strategy team.

Q. Is he still there?

A. No.

Q. Do you know where he is?
A. I believe he is at
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FLANNIGAN
A. Because it was a sort of in
the pre-promotion window for that film.
Q. So you didn't know whether
it was or was not authorized at the
time that you forwarded it to

Mr. Herzog?

A. Correct.
0. Was it a Viacom -- sorry,
was the -- does Paramount Pictures have

any rights to the movie I Am Not There?
MR. GUELI: Object to the
form.

A. I don't know. They might
have international distribution for all
I know. I am not sure.

Q. Do you know if this was
content uploaded to the YouTube service
by someone at Viacom?

A. I don't but it is extremely
unlikely that it was.

Q. Why do you say that?

A, Because it has nothing to do
with any of our properties, at least

domestically, or what I know about the
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FLANNIGAN
film.
0. So you did watch this video,
right?
A. Um-hum.
0. And as you sgit here today,

you don't know whether it was on
YouTube with the authorization of the

appropriate rights holder?

A. Yes, I don't know.

Q. You are just making an
assumption?

A. I told you the reasons why I

thought. You asked me if I thought it
was at that time. I did.

Q. So if the clip was
unauthorized, do you believe that you
engaged in copyright infringement by
watching this from your work computer
at Viacom?

MR. GUELI: Objection.

A. I have no idea.

Q. Do you believe you engaged
in copyright infringement by virtue of

forwarding this clip, assuming it was

DAVID FELDMAN WORLDWIDE, INC.
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FLANNIGAN
unauthorized, to Mr. Herzog?

MR. GUELI: Objection to

form.
A. Again, I have no idea.
Q. Weren't you -- strike that.

Did you have something you

wanted to add, Mr. Flannigan?

A. No thanks.

MR. KRAMER: Just hang on a
second before we give that to the
witness.

Q. Mr. Flannigan, are you aware
that Viacom has used the private video
functionality on YouTube?

MR. GUELI: Sorry, could you
read that question back?

(Whereupon, the
aforementioned gquestion was read
back by the Court Reporter.)

MR. GUELI: Object to the
form.

Q. Are you aware of any people
at Viacom have used the private wvideo

functionality tool at YouTube?
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FLANNIGAN
A. Yes, it 1s a comedian.
0. So you've subscribed to that

comedian's channel on YouTube?

A. Correct.

Q. Correct. And under the
favorites section under the-
channel page, those are videos that you
have watched on the YouTube service?

A Correct.

Q. And those are videos that
yvou have favorited on the YouTube

service, correct?

A. Correct.

Q. So the "Radiohead play the
Smiths video, the Radiohead - Ceremony
video, the Arcade Fire - Neon Bible

Live 1n an elevator video, and the
Guided By Voices - Teenage FBI videos,

those are your favorites on YouTube?

A. Those are favorites on
YouTube.
0. That you have identified as

favorites?

A. Yes.
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FLANNIGAN

Q. Earlier I asked you how many
views you believed the Amy Winehouse
video received that you had uploaded.

Can you tell by looking at
this Exhibit 19 how many views it was
as of the date the page was printed?

A 50,104.

Q. Do you have any reason to
believe that the videocs that you
favorited in your -account were
authorized -- were uploaded to the
YouTube service with the authorization
of the rights holders?

MR. GUELI: Objection to the

form.

A. They may have been.

Q. Do you know one way or the
other?

A. I don't.

Q. The channel page for the

_ account, your account, indicates

that the account was created on May 16,
2006.

Do you see that?

DAVID FELDMAN WORLDWIDE, INC.
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FLANNIGAN

A. I do.

Q. Is that about when you
started using the YouTube service under
the name —

A. Yes.

Q. Do you know whether you used
the YouTube service prior to that time
without a user name?

A. I did.

Q. And I am sorry, it was
without a user name at the time prior
to --

A. You asked the question and I
said vyes.

Q. So the reason you created
the -account was to upload
videos; is that correct?

A. No, I think the first use of
it was actually to subscribe to
Clelltickle.

MR. KRAMER: I need to take

a quick break and look back on

some of the questions that I asked

that were instructed not to answer
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UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF NEW YORK

X

VI ACOM | NTERNATI ONAL, I NC., COMEDY
PARTNERS, COUNTRY MUJSI C

TELEVI SI ON, | NC., PARAMOUNT

Pl CTURES CORPORATI ON, and BLACK
ENTERTAI NMENT TELEVI SI ON, LLC,

Plaintiffs,
VS. NO. 07-CV-2103

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, | NC.,

Def endant s.

VI DEOTAPED DEPOSI TI ON OF M CHAEL FRI CKLAS
NEW YORK, NEW YORK
TUESDAY, SEPTEMBER 22, 2009

REPORTED BY: JENNI FER OCAMPO- GUZMAN
JOB NO.: 17742
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SEPTEMBER 22, 2009

9:48 a. m

VI DEOTAPED DEPOSI TI ON OF M CHAEL D.
FRI CKLAS, held at the offices of MAYER BROWN,
1675 Broadway, New York, New York, pursuant
to notice, before JENN FER OCAMPO- GUZMAN,

Notary Public of the State of New YorKk.
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APPEARANCES:
FOR THE PLAI NTI FFS VI ACOM | NTERNATI ONAL,
I NC. :
SHEARMAN & STERLI NG, LLP
BY: STUART BASKI N, ESQ
(212) 848-4000 sbhaski n@hearman. com
- and-
BY: KI RSTEN CUNHA, ESQ
(212) 848-4320 kirsten.cunha@hear man. com
599 Lexi ngton Avenue
New Yor k, New York 10022-6069
FOR THE DEFENDANTS YOUTUBE, | NC., YOUTUBE
LLC and GOOGLE, | NC.
MAYER BROWN, LLP
BY: ANDREW SCHAPI RO, Esq.
(212) 506-2279 aschapi ro@myer brown. com
- and-
BY: JASON KI RSCHNER, Esq.
1675 Broadway
New Yor k, New York 10019-5820
(212) 506-2115 jkirschner @myer brown. com
ALSO PRESENT:
NI CHOLAS GUZMAN, Vi deogr apher

MARK C. MORRI L, ESQ (Viacom
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Fri ckl as

t hat woul d suggest that this was infringing
mat eri al .

(Video clip played.)

Q. Woul d you need to see any nore to
reach a confident conclusion as to whether
this is infringing material ?

MR. BASKI N:  Obj ecti on.

A. Again, | would like to -- | would
like to see the whole clip, but so far I'm
seei ng substantially nore use of materi al
than | would ordinarily think was authorized.

Q Let's take a | ook at the next one.
The next one will correspond to Exhibit 11
and if you | ook at Exhibit 11, the second one
is entitled, "SpongeBob SquarePants Squid's
Visit (Speedy)." And it was uploaded 4 days
ago. No, am | m staken? Sorry.

SpongeBob -- further down,
"SpongeBob Squar ePants Choir Boys (Speedy),”
on the next page, uploaded by the same person
2 days ago. Viewed by 49 people.

A. All right.

Q. Can you take a ook and tell ne if

you have thoughts about this.
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Fri ckl as

MR. BASKI N:  Obj ecti on.
(Video clip played.)
Q I s that obviously infringing?
This | ooks pretty obviously
infringing as well.
Q. And that's because it's a SpongeBob
clip appears to be with super fast, indeed
i ncompr ehensi bl e, soundtrack?
A. But it looks like it's the origina

sound track in sonme fashion speeded up.

Q Transformed into a fast chi prmunky
voi ce?
A. | don't know if 1I'd use the word

"transformed. "
Q. Al'l right. Next one is the Tagal og
clip.
A. Okay.
MR. BASKI N:  Obj ecti on.
(Video clip played.)
Q. So is that one obviously
infringing?
A. | would have to think about that
one some nore.

Q. Now, if you | ook over here it says
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Fri ckl as

that this was posted by "theLel ouchOnline,"
but then it says "Copyright 2009 Associ at ed
Broadcasti ng Conpany, MPB Prinmedia, Inc.,
Ni ckel odeon, Viacom International, Inc. All
Ri ghts Reserved."

MR. SCHAPIRO: [I'Il introduce the

wat ch pages with the actual URLs in a

nmoment. | want to show you one ot her

video clip and see if you have an

opi nion as to whether that violates any

copyright rules and whether it's posting

wi t hout any copyright rules.
MR. BASKI N:  Obj ecti on.
THE VI DEOGRAPHER: s this 13?

MR. SCHAPIRO: No. This one --
this has not been introduced yesterday.
We will call this Exhibit 14.

(Video clip played.)

Q. | stopped it at 14 seconds. Do you
have any idea whether anyone's copyrights are
infringed by the posting of this?

A. | do not.

Q This appears to be a choir singing

a song, correct?
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UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL, | NC., COVEDY
PARTNERS, COUNTRY MUSI C

TELEVI SI ON, I NC., PARAMOUNT

Pl CTURES CORPCRATI ON, and BLACK
ENTERTAI NVENT TELEVI SI ON, LLC,

Plaintiffs,

VS.
NO. 07-CV-2103

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, | NC.,

Def endant s.

THE FOOTBALL ASSQOCI ATI ON PREM ER
LEAGUE LIM TED, BOURNE CO., et al.,
on behal f of thensel ves and all
others simlarly situated,

Plaintiffs,
VS.
NO. 07-Cv-3582

YOUTUBE, INC., YOUTUBE, LLC, and
GOOGLE, | NC.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Def endant s. )
)

VI DEOTAPED DEPCSI TI ON OF M CHELENA HALLI E
NEW YORK, NEW YORK
THURSDAY, DECEMBER 10, 2009
JOB NO. 18264
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APPEARANCES

FOR THE PLAI NTI FFS VI ACOM | NTERNATI ONAL,
I NC. :

JENNER & BLOCK

1099 New York Avenue, NW Suite 900
Washi ngton, D.C. 2000

(202) 639-6000

BY: SCOTT W LKENS, ESQ.

Swi | kens@ enner.com

FOR DEFENDANTS, GOOGLE:
W LSON SONSI NI GOODRI CH & ROSATI
650 Page M II| Road
Pal o Alto, CA 94304-1050
BY: MAURA L. REES, ESQ
M ees@vsgr.com

ALSO PRESENT:

Carl os King, Videographer
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167
M CHELENA HALLI E

MS. REES: Exhi bit 47.

(Wher eupon, the
af orenenti oned docunent, BayTSP
004295197, was mar ked as
Def endant's Exhibit Hallie-47 for
identification as of this date by

the Reporter.)

A. Okay.

Q Can you identify Exhibit 4772

A. It is an E-mail from
Courtney Nieman to Travis Hill wth

copies to various people, including ne.

Q. And is this the list of
account names that was described in a
previous E-mail as the White List?

A. It -- judging fromthe
timng, that E-mail that you are
referring to was January 3rd and this
is January 31st, so it is possible that
it is.

Q And this was -- the purpose
of giving this list to BayTSP was so
t hat BayTSP woul d know not to take down

vi deos that Viacom had posted to

DAVID FELDMAN WORLDWIDE, INC.
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M CHELENA HALLI E

YouTube under the account nanes |isted
in Exhibit 477?

A Well, that they not take
down clips that Viacom had authorized
to be posted. | don't know if it was
Viacomitself or agents of Viacom

Q. In the early 2007 timefrane,
were you famliar with a marketing firm
that Viacom was using called Fanscape?

A. | have heard of Fanscape. |
don't remenber when | first heard of
it.

Q. Do you know why Fanscape is
not on this list? Because Fanscape was
posting videos on behalf of Viacom at
this time, right?

MR. W LKENS: Objection to
the form of the question.

A. | don't recall. | recal
hearing the name, Fanscape. | don't
even renmenber in what context.

Q Looking at this list now, is
it your belief that this list is

i nconpl ete, that even as of January 31,
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M CHELENA HALLI E

2007, there are quite a few nore
aut hori zed clips that appear on this
list?
A. | don't know.
MS. REES: Exhibit 48.
(Wher eupon, the
af orementi oned docunents, VIA
16669294 t hrough '298, were marked
as Defendant's Exhibit Hallie-48
for identification as of this date

by the Reporter.)

A. Okay.
Q Can you identify Exhibit 482
A. It is an E-mail chain that

starts between the various peopl e,
apparently, of Paranmount Pictures.
Then Al Perry forwards it to Mark
Morril, Scott Martin and nysel f,
copyi ng Rebecca Prentice. | respond
and M ke Fricklas appears to respond.

Q. In the second page, there
appears to be a question from
Par anpunt; "Can you clarify Paramount's

position on dealing with YouTube at a

DAVID FELDMAN WORLDWIDE, INC.
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M CHELENA HALLI E

| ocal level? Are we able to work with
themif we are using our own approved
material or is this a blanket ruling
that we should not be dealing with
YouTube at all ?"

And then the request is
forwarded a couple of tinmes and sone of
it is redacted. On the first page in
the m ddl e of the page, the portion of
your response that is not redacted is,
"As of now, we are posting clips and
providing | P addresses to Bay so they
know not to take them down."

So, first of all, as I think
you testified before, although tell ne
if I amwong, Viacom did not have any
policy of, you know, for exanple, after
the mass takedown in February of 2007,
of telling its enployees to stop
putting clips on YouTube? That was not
a policy that Viacom adopted, right?

MR. W LKENS: Objection to

the form of the question.

A. There was a policy regarding

DAVID FELDMAN WORLDWIDE, INC.
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UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL, INC., COMEDY
PARTNERS, COUNTRY MUSIC.
TELEVISION, INC., PARAMOUNT
PICTURES CORPORATION, and BLACK
ENTERTAINMENT TELEVISION, LLC,

Plaintiffs,

vS.

YOUTUBE, INC., YOUTUBE, LLC,
and GOOGLE, INC.,

Defendants.

THE FOOTBALL ASSOCIATION PREMIER
LEAGUE LIMITED, BOURNE CO., et al.
on behalf of themselves and all
others similarly situated,

Plaintiffs,
vs.

YOUTUBE, INC., YOUTUBE, LLC, and
GOOGLE, INC.,

Defendants.

4

HIGHLY CONFIDENTIAL

e e ner ne N e e N e S e e e e e e e e e e e e e e e e s e e

NO. 07-Cv-2203

NO. 07-CV-3582

VIDEOTAPED DEPOSITION OF DOUG HERZOG

PALO ALTO, CALIFORNIA
2009

FRIDAY, JANUARY 16,
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JANUARY 16, 2009

9:40 a.m.

HIGHLY CONFIDENTIAL VIDEOTAPED DEPOSITION OF
DOUG HERZOG, at WILSON SONSINI GOODRICH &
ROSATI, 601 South California, Palo Alto,
California pursuant to notice, before me,
ANDREA M. IGNACIO HOWARD, CLR, CCRR, RPR, CSR

License No. 9830.
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A PPEARANCE S:

FOR THE PLAINTIFFS VIACOM INTERNATIONAL INC.:
JENNER & BLOCK
By: SUSAN J. KOHLMANN, Esqg.
919 Third Avenue, 27th Floor
New York, New York 10022-3908

(212) 891-1690 skohlmann@jenner.com

FOR THE DEFENDANTS YOUTUBE, INC., YOUTUBE, LLC and
GOOGLE, INC.:

WILSON SONSINI GOODRICH & ROSATI

By: DAVID H. KRAMER, Esqg.

BART E. VOLKMER, Esqg.

650 Page Mill Road

Palo Alto, California 94304-1050

(650) 320-4741 dkramer@wsgr.com;

bvolkmer@wsgr.com

ALSO PRESENT:
Michelena Hallie, MTV Networks
Mark Morril, Viacom

Jan Trudell, Videographer.
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sequence of the film on YouTube; do you?
MS. KOHLMANN: Objection.
THE WITNESS: I don't know.
MR. KRAMER: Q. You don't think that's
right; do you?
A I don't know.
MS. KOHLMANN: Objection.
MR. KRAMER: Q. Does that appeal to your
sense of equity?
A It's -- No. It's on YouTube.
MS. KOHLMANN: Objection.

MR. KRAMER: Right.

0 Does that make it -- does that mean that
it --
A YouTube thinks it's okay to show.
Q So you think it's okay to show?
A You -- YouTube --
MS. KOHLMANN: Objection.
THE WITNESS: -- thinks it's okay to show.
MR. KRAMER: Q. If YouTube thinks it's okay
to show --

A You'd have to ask YouTube.
Q Well, that's a good question, sir.

You can't tell whether it's authorized or

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New York, New York 10022 (212)705-8585
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not; right?

A I --1--1I1--1Iwcan't - - I --

Q Did you think =--

A -— could I tell whether that's authorized?
No, I'm not sure whether I can or I can't, yeah. It's
not my -- it's not my -- I didn't put it up there, and
it's not -- it doesn't belong to anything that I've,
you know, quote, "been involved in the making of, "
like, you know, the MTV Viacom -- the MTV Networks
Viacom content so...

Q What would you need to know what -- in order
to determine whether it was authorized or not?

A I'm not sure.

Q Can you think of some things that would help?

A That would clarify copyright?

No. Only if it pertains to, you know,
something, again, that either I put up there
personally or that I knew my company was involved
with.

Q You couldn't tell otherwise?
A I'm not sure I could.

Q You don't think you could?

A I don't think I could.

MS. KOHLMANN: Objection.

301
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UNI TED STATES DI STRI CT COURT

SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL
| NCORPORATED, et al .,

Plaintiffs, :
-VS- . CASE NO. 07-CV-2103
VI DEOTAPE DEPQSI Tl ON
YOUTUBE CORPORATI ON, et
al .,

Def endant s.

Deponent: BRENDAN DAVI S JACKSON
Novenmber 5, 2009
10: 03 P. M

Reported by: Jennifer K. Starner, RPR

Job No. 18105-A
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UNI TED STATES DI STRI CT COURT

SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL
| NCORPORATED, et al .,

Plaintiffs, :
-Vs- : CASE NO. 07-CVv-2103

YOUTUBE CORPORATI ON, et
al .,

Def endant s.

Vi deot ape deposition of BRENDAN DAVI S JACKSON, a
wi t ness herein, taken by the Defendants as upon
Cross- Exam nation and pursuant to the Federal Rules of Civil
Procedure and Subpoena at the offices of Dinsmore & Shohl,
101 South Fifth Street, 2500 National Tower, Louisville,
Kentucky, on Novenber 5, 2009 at 10:03 A.M, before Mchelle
Raney, video technician, and Jennifer K.  Starner, RPR, a

Notary Public within and for the Commonwealth of Kentucky.
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APPEARANCES:

On behal f of the Viacom Plaintiffs:

Scott W kens, Esq.

Jenner & Block, LLP

919 Third avenue

37th Floor

New York, New York 10017-2024
(212) 355-9500

On behal f of the Defendants, YouTube and Googl e:

M chael Rubin, Esq.

W | son, Sonsini, Goodrich & Rosati
650 Page M1l Road

Pal o Alto, California 94304-1050
(650) 493-9300
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STI PULATI ONS

It is stipulated by and between counsel for the

respective parties that the deposition of BRENDAN DAVI S

JACKSON, a witness herein, called as upon Cross-Exan nation

by the Defendants may be taken at this tinme and place

pursuant to the Federal Rules of Civil procedure and

Subpoena as to the tinme and place of taking said deposition;

that the deposition was recorded in stenotypy by the court

reporter, Jennifer K. Starner, RPR, and transcribed out of

the presence of the witness; and that said deposition is to

be submitted to the witness for his exam nation and

signature, and that signature may be affixed out of the

presence of the Notary Public.
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09:47: 30

10: 00: 47

10: 01: 09

10: 01: 32

10: 01: 50

VI DEOGRAPHER:. My nane is Mchelle

Ramey, videographer. | represent David Fel dman
Worl dwide in New York City, New York. | ama
notary. | amnot financially interested in this

action nor am| a relative or enployee of any

attorney or any of the parties. The date is

Novenber 5th, 2009. The tinme is 10:06 a.m This

deposition is taking place at the offices of

Di nsnore & Shohl, 101 South Fifth Street, 2500

Nati onal City Tower, Louisville, Kentucky. The

Case No. is 07-CV-2103 in the United States

District Court, Southern District of New York,

styled Viacom International Incorporated, et al.,

ver sus YouTube, Incorporated, et al.

Thi s deposition is being taken on behal f

of the defendant. This begins the videotaped

deposition of Brendan Jackson. The court reporter

is Jennifer Starner. WII counsel now introduce

thensel ves and whom they represent.

MR. W LKENS: Scott W /I kens, Jenner &

Bl ock, for the defendant -- for the w tness.

MR. RUBI N: M chael Rubin of WI son,

Sonsi ni, Goodrich and Rosati for defendants

YouTube and Googl e.

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

10: 02: 02

10: 02: 11

10: 02: 17

10: 02: 31

10: 02: 41

VI DEOCGRAPHER: Pl ease swear in the

Wi t ness.

BRENDAN DAVI S JACKSON

of | awful age, as having been duly sworn, as hereinafter

certified, was exam ned and testified as follows:

CROSS- EXAM NATI ON

BY MR. RUBI N

Q Good norning, M. Jackson.

A Good norni ng.

Q As | just stated, my name is M chael
Rubin. | represent YouTube and Google in the | awsuit

pending with Viacom Could you please state your nanme and

job title for the record.

A Sure. Brendan Davis Jackson, director

of digital services for Creative Alliance.

Q Have you ever given testinobny at a trial
bef ore?

A No.

Q Have you ever provided sworn witten

testinmony in the formof an affidavit or declaration before?

A No.

Q Have you ever had your deposition taken
bef ore?

A No.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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10: 02: 48

10: 02: 56

10: 03: 13

10: 03: 31

10: 03: 49

Q A first for everything. Sorry for being

the first one

A That's all right.

Q Let nme go over a few ground rules it
being the first tinme. As you can tell, it's not just you
and me in this room You have your attorney. | suspect
you' ve spoken to him before we wal ked in here. 1'mgoing to

ask a few questions about that in a mnute. But there also

is a videographer and a court reporter. The videographer

and what's going on at that end of the table is pretty

straightforward, videotape, digital in fact is being taken

Not much we have to do to -- to nake that happen

The court reporter's job is conplicated

and there are certain things we can do to nake that a little

bit easier. One of themis to be clear in what we say.

will certainly attenpt to do that, not slurring words, not

munbl i ng. Sonetimes that can be hard, particularly as the

day wanes on. |'mgoing to ask that you try to do the sane
as well. If | notice that you said something that was a
little unclear, | my ask you to repeat it. |If you notice
that a question |I've asked is unclear, | ask you to let ne
know that as well, because otherw se everyone is going to

assunme that we've understood each other.

Al so, because she's creating a witten

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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10: 04: 04

10: 04: 20

10: 04: 43

10: 05: 05

10: 05: 15

record, it's very inportant that we speak audibly, yes, no

as opposed to physical gestures and grunts and other --

other sounds. Very inportant. Does that make sense?

A Yes.

Q Great. A couple other ground rules to
go over. It's inportant that you actually answer the

questions that | pose to you. That said, your attorney wll

object fromtime to time. He may object to the way |I've

asked a question or the style of the question |I've asked.

That's not a reason for not answering the question. He may

at certain tines instruct you not to answer. |If that's the

case, then if he instructs you to follow his advice you

should followit. There's no other reason you shouldn't be

answering the questions today. |If you want a break, fee
free to ask for one. In fact, | may ask for one fromtine
to tinme.

A Okay.

Q This isn't an endurance test at all.

The only request | nmake is that if |I've asked you a question

we get through that before the break is taken. All make

sense?

A Yes. Yes.

Q Great. |s there any reason you can

t hi nk of why you wouldn't be able to given your best

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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10: 05: 27

10: 05: 31

10: 05: 36

10: 05: 43

10: 05: 54

testi nony today?

A No.

Q You're not under the influence of any

medi cation this norning?

A No.

Q No al cohol ?

A No.

Q No drugs?

A No.

Q And you understand you're testifying

under oath this norning?

A Yes.

Q Under penalty of perjury?

A Yes.

Q Great. Did you prepare for today's

deposition?

A Yes.

Q How did you prepare for today's

deposition?

A M. WIlkens and | nmet yesterday for a

bit and this norning as well.

Q How | ong did you nmeet for yesterday?
A I'd say approximtely five hours
Q And during those approxi mate five hours

10
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10: 16: 36

10: 16: 45

10: 16: 56

10:17: 09

10:17: 20

Ent ert ai nnment ?

posting?

A

Q

Through a job posting.

Do you recall where you saw that job

| do not.

Do you recall your first interaction

with Adam Entertai nnent?

A

Q

A

résumé and we spoke

Q

response to the job

A

Q

A

and was, | believe,

Atom Fil ns.

Q

Roesch today?

A

Q

A

MR. WLKENS: Objection to form

| do.

Pl ease describe it.

I was called by Scott Roesch about ny

on the tel ephone

Had you submitted your résung in

listing you had seen?

Yes.

Who is Scott Roesch?

Scott Roesch was ny direct supervisor

vi ce president and general manager at

Are you still in contact with Scott

Do you consider hima friend of yours?

Yes.

21

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

10:17: 28

10:17: 40

10: 17: 52

10:18: 03

10:18: 18

Q What did Scott Roesch say to you when he

contacted you?

A Spoke to ne about the job position.
Q What did he say about the job position?
A It was a product nmanager for the

Addicting Clips website.

Q What was the Addicting Clips website?

A It was a UGC website that Atom

Entertai nment had started.

Q VWhat do you nmean by UGC?

A User generated content.

Q And what is user generated content?
A Content that a user creates and then

shares online.

Q And then what is a UGC website?

A A website where people who create

content can then upload the content to that website.

Q And Addicting Clips was a UGC website?
A Correct.
Q Can you think of any other UGC websites?
A YouTube, Revver, Funny or Die, Daily
Mot i on, Vio.
Q And based on your conversation with

Scott Roesch, what happened next in the sequence of your

22
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10: 18: 39

10:18: 51

10: 19: 02

10:19: 17

10:19: 24

ultimately taking the job at Addicting Clips?

A

Q

time senior

for Scott.

Q

A

don't recall

Q

Sal m ?

| had an interview with him

Did you interview with anyone el se?

| interviewed with Joel Sanders.

Who is Joel Sanders?

Joel Sanders was, | believe, at that

product manager. Worked on Scott's team worked

Okay. \Who else did you interview with?

Kate Connol ly.

VWho is Kate Connolly?

She was the VP of Addicting Games. |

who else | net with.

Do you neet with Mka Sal m ?

| don't recall.

Do you know who M ka Salm is?

| do.

Have you ever nmet with Mka Salm ?

Yes.

Are you still in contact with M ka

Yes.

Do you consider Mka Salm your friend?

No.

23
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10:19: 31

10:19: 41

10: 19: 49

10: 20: 06

10: 20: 18

A

Q

offer, correct?

A

Q

Addi cting Clips?

A

Q

A

Q

How [ ong did the interview process take?

| believe | had two interviews.

And ultinmately Atom extended you a job

Correct.

And the offer was for product nmmnager of

Correct.

And you accepted that offer?

Yes.

During the course of these interviews,

were you ever told what the mission was for Addicting Clips?

A

Q

| don't recall

Did you have an understandi ng of what

the m ssion was for Addicting Clips when you accepted the

j ob as product nmnager for the site?

A

Q

A

content.

A

The nore content,

Yes.

What was your understandi ng?

To grow the -- the website, traffic,

Why woul d that have been the nission?

MR. WLKENS: Objection to form

Because we wanted to grow the business.

more traffic equals more advertising which

24
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10: 20: 33

10: 20: 56

10: 21: 09

10: 21: 18

10: 21: 29

25

is nore revenue for the conpany.

Q How did you plan on neeting that goal ?

A Vari ous strategies throughout my tenure

there to try to neet that goal.

Q Did you have any in mnd before you
started?

A I don't recall.

Q Did you have any experience with UGC

before you started at Addicting Clips as product manager?

A Not in a professional capacity.

Q Only in a personal capacity.

A Correct.

Q What personal experience did you have

with UGC prior to starting Addicting Clips?

A Going to sites, watching videos.

Q What sites did you have experience with

prior to starting at Addicting Clips?

A Googl e Video and YouTube and Yahoo

Vi deo.

Q You did not have personal experience

with Addicting Clips prior to discovering it on a job

posti ng?

A Correct.

Q How | ong did you work at Addicting

DAVID FELDMAN WORLDWIDE, INC.
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10: 21: 42

10: 21: 50

10: 22: 14

10: 22: 29

10: 22: 44

Clips?

A I'"ve worked at Addicting Clips for a

little over two years.

Q And what were your day-to-day

responsibilities there?

A I was in charge of Addicting Clips as a

whol e. So strategy, reporting, just ensuring the site was

up and running, working with different vendors and partners

we had and working with the rest of the Atom Filnms team

Q Woul d you say you were famliar with

nost aspects of how the Addicting Cips ran during your

t enure?

MR. WLKENS: Objection to form

A During my time there, yes.

Q When did you | eave Addicting Clips?
A Sept enber of 2007.

Q What occasi oned your departure?

A My wife and | were | ooking to buy a

house and we're not going to be able to do that in San

Franci sco and we thought about |iving sonmewhere else for a

little while. Louisville happened to be a town that | knew

and |iked and a job offer came and went from Louisville, so

we decided to nove.

Q Shoul d have waited a couple years. \What

26
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10: 26: 29

10: 26: 37

10: 26: 51

10: 27: 11

10: 27: 27

30

Q Do you know if users could upload

anyt hing other than videos to the service?

A Yes. You can upload flash ganes or

flash files.

Q What's a flash ganme?

A Fl ash is a technology that allows you to

create ganes, so game bated flash.

Q VWhat is flash?
A Flash is a software program owned by
Adobe that is a -- sort of a nmoving base software program

that allows you to create prograns and games, websites.

Q So a user could upload a gane that they

had witten in the flash programm ng | anguage to this

service?

A Correct.

Q Coul d a user upload a gane they had

written in a different programm ng | anguage?

A Not that | know of.

Q Turning to the upload of videos, were

users limted to upl oading videos they had recorded in the

flash | anguage?

A Can you rephrase that? | don't

under st and.

Q Let me ask it a different way.

DAVID FELDMAN WORLDWIDE, INC.
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10: 27: 43

10: 27: 58

10: 28: 07

10: 28: 19

10: 28: 37

A Sure.

Q When user visited the website to watch

vi deos, were the videos displayed to them or shown to them

in a certain format

A Yes.

Q What format was used?

A I don't recall.

Q Was it a standard format at all tinmes?
A Yes.

Q Did the video upl oaded by the user have

to be uploaded in that format?

A No.

Q How did it work then, to your

under standi ng, to change it fromthe format upl oaded by the

user to the format shown to -- to that user or any other

user conmng to the surface?

A From my own know edge, the user would

upl oad a video in one of the supported formats. That video

was then transcoded into the standard format that we used on

the site.

Q What do you nean by transcoded?

A It was taken from one format and put

into another.

Q Just so | can break that down a little
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A Sure.

Q -- it was taken from one format and

copied into a different format so it could be displayed

properly on the service?

MR, W LKENS: Objection to the form

A I"'mnot sure if it was copied, but it
was -- it was -- the format was changed
Q And you don't understand on the

technical level how it was done?

A No.

Q Okay. Do you know if a user was

required to have an account in Addicting Clips to upload a

vi deo?

A Yes, they were

Q And do you know if a user was required

to agree to ternms of service with Addicting Clips prior

to --
A Yes.
Q -- having an account?
A Yes.
Q And do you know if the Addicting Clips

terms of service prohibited the uploading of material that

i nfringed copyright?
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A Yes.

Q And did they prohibit the upl oaded

material that infringed copyright?

MR, W LKENS: Objection to form "They"

meani ng the guidelines, the terns of service?

Q Did Addicting Clips terns of service

prohibit the upload of material that infringed copyright

A Yes.

Q And users of Addicting Clips were

required to agree to those ternms of service before

conpleting registration for an account, right?

A Yes.

MR. W LKENS: Objection. Asked and

?

answer ed
A Yes.
Q Wth regard to the transcodi ng you were

just referring to, do you know whet her that was sonethin

that occurred in your offices at Addicting Clips?

A It was not.

Q Where did it happen?

A Reality Digital did the transcoding.
Q VWhat is Reality Digital?

A Reality Digital was the company who

provided the platformfor the Addicting Clips website

g

They
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wer e our vendor.

Q Can you explain that a little bit? Wat

do you nmean by platforn®?

A The actual back end technol ogy of the

site was recreated for us by Reality Digital.

Q Do you know if there was a contract that

governed the relationship between Atom and Reality Digital?

A Yes.

Q Was t here?

A Yes, there was.

Q Did you interact with anyone at Reality

Digital in the context of your job as product nanager for

Addi cting Clips?

A Yes, | did.

Q Wth whomat Reality Digital did you
interact?

A Randy St. Jane, Ed Klein and their
presi dent whose nanme at this nonment escapes me. |It's

Cynt hi a maybe.

Q Is it Cynthia Francis?
A That's correct.
Q VWho did you interact with the npst out

of those three?

A I would say it was equally split between
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Ed Kl ein and Randy St. Jane.

Q And were they famliar with the platform

that they were providing to Addicting Clips to run the

service?

A | really can't speak to their

famliarity with it.

Q Based on your interactions with them

did they appear famliar with the services they were

providing to you?

A Yes.

Q Were they able to answer the questions

t hat you posed to then?

A Yes.

Q Were they able to inplement the features

that you asked themto inplenment?

A Sone.

Q Typical l y?

A Typically, yes

Q If you -- if your conpany was willing to

pay for then®?

A Correct.

Q Do you have a specific recollection of

the services that Reality Digital provided to Addicting

Clips?
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MR, W LKENS: Objection to form

A | mean, the services was the -- the back

end technol ogy that allowed the UGC site to run.

Q The entirety of the back end technol ogy?

MR, W LKENS: Objection to form

A To ny know edge, yes.

Q And in the context of providing the back

end technol ogy for the Addicting Clips website to run, to

your understanding, Reality Digital was -- was operating as

Atom Entertai nment’'s agent?

MR. WLKENS: Objection to the form

Calls for a legal conclusion.

Q Isn't that right?

MR. W LKENS: Objection. Same

obj ecti on.
A What's the definition of agent?
Q They were operating at the direction of

Atom Ent ert ai nment ?

MR, W LKENS: Objection to form

A Yes.

Q Do you know what sort of data relating

to the use of the service Reality Digital stored?

A They woul d store the user information

that was required for registration, which | don't recall
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exactly what that is, but your standard nanme, enmmil address.

They would store the video that you uploaded. And we would

al so track the user's | P address.

Q Do you know if they stored anything el se

that you can recall?

A Not that | can recall

Q Was that data accessible to you as

product manager at Addicting Clips fromyour offices?

A Yes.
Q How so?
A There was an administrative feature on

the site that | had access to

Q VWhat do you nmean admi nistrative feature?

A Typically in a software environnment you

have different | evels of access to data and a general users

just sees general information. As an adm nistrator you

certainly have uber access to all information that a typica

user couldn't see.

Q And in your understandi ng based on your

jobs over tinme in the technol ogy environnent, that's a

standard approach to how services operate?

A Yes.

MR. W LKENS: Objection to form

Q VWhat types of information would you as
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an adnministrative user or, | believe, as you said, uber

user, have access to in this context that a normal user -- a

normal user approaching the Addicting Clips public facing

website wouldn't have access to?

A We woul d be able to see the user's IP

address. We would be able to take a video down from vi ew.

We woul d al so be able to see a user's private videos.

Q Once the video had been taken down from
view, would you still be able to viewit?

A Yes.

Q VWhy was that the case?

MR. W LKENS: Objection to form

A I don't know why that specifically was

t he case.

Q Did Addicting Clips have a search

functionality?

A We did.

Q Was it a in-house, custombuilt search

functionality?

A When | joined Addicting Clips it was

part of the Reality Digital platform

Q Did there come a tine when you stopped

using the search functionality provided as a part of the

Reality Digital platfornr
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A Yes.

Q Why did you stop using the search

functionality provided as a part of the Reality Digital

pl at f or n®?

A From nmy recollection we just weren't

happy with the -- weren't happy with the level of -- of the

service that was being provided fromReality Digital on the

search site.

Q In what sense were you unhappy with the

| evel of service being provided on the search site?

A We were unhappy with how the results

wer e showi ng up, relevance.

Q VWhat do you mean by relevance in the

context of search results?

A If you type in the term"hot dog" you

want to make sure you're getting relevant information to

your search. | think in this case it wasn't as relevant as

we would have liked it to have been.

Q So over time one mght change an

approach to how the search operates to -- to get a better

rel evance result?

MR. WLKENS: Objection to the form

A I'"mnot sure | understand the question.

Q Well, you're -- you're indicating that
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A | do.
Q Coul d you read it out |oud, please?
A "Viacomis pretty sensitive about

YouTube right now, so let's avoid doing YT features on the

home page until further notice. WII you rotate out the one

that's up there this nmorning?"

Q Does this -- let ne ask you a different

question.

VWhat was your understandi ng of

M. Roesch's statement that Viacomis pretty sensitive about

YouTube right now?

A | don't know.

Q You don't have any recollection of what

he meant by that?

A | don't.

Q You don't have any reason to know why in

February of 2007 Viacom m ght have been sensitive about

YouTube?

MR. W LKENS: Objection. Asked and

answer ed.

MR. RUBIN. Different question, Scott.

A I nean, | know that, you know,

eventual |y Viacom sued YouTube because we're sitting here

right now, but | don't recall if this was before or after
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that. | wasn't -- so at that tinme, no, | don't know.
Q Who is Cindy Ench?
A Ci ndy Ench worked on the Atom Filns

Addicting Clips team She was editorial content person.

Q What does that nmean, editorial content

person?

A So for the Atom Filns team she woul d be

t he person who woul d | ook at the upcom ng content and decide

when to feature it, howto feature it. On the Addicting

Cli ps side she was a person who woul d | ook at sone of our

content on Addicting Clips, decide what should be featured

as well as what the content fromother sites we would |ike

to -- to be featured.

Q Did you -- was she a direct report of

yours or was she also a report to Scott Roesch?

A She was not a report of mne. | believe

she reported to Scott, but |'mnot sure

Q Coul d users post comments about videos

on Addicting Clips?

A Yes.

Q Coul d Addicting Clips enployees feature

certain videos?

A Yes.

Q VWhat was the purpose of the ability to
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feature videos?

A The purpose was to showcase the best

content on our site to our users, the front page.

Q And to drive traffic, right?

MR, W LKENS: Obj ection.

A Correct.

Q Did you ever have disagreenments with

anyone at Addicting Clips about which videos to feature?

A Can you be nore specific.

Q | suppose. Do you ever recall wanting

to feature a video and being told that soneone el se thought

it was an inappropriate video to feature?

MR. WLKENS: Objection to the form

A There were tinmes when we were told we

could not feature certain videos, yes.

Q Can you recall a specific instance?

A I cannot recall a specific instance, but

I do know that it would happen fromtine to tine.

Q What types of videos were you told you

could not feature?

MR, WLKENS: |'mgoing to caution the

wi tness not to get into attorney/client

conmuni cations. If you can testify w thout doing

that, you can go ahead and testify.
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fourth one whose nanme | can't renmenber.

Q Did Viacom approve of the type of

content that FHM upl oaded to the content being featured?

MR, W LKENS: Objectionto form

A I don't know.

Q Did Viacom standards and practice have

anything to do with the type of content that was featured to

the Addicting Clips?

A | don't think | ever was famliar with

what Viacom s standards and practices were.

Q Woul d t here have been soneone el se at

Addicting Clips that interacted with Viacomto deternine

what those standards and practices would have been?

MR. WLKENS: Objection to the form

A There may have been, but | don't know

what they woul d have been.

Q And if that happened, it's possible you

woul dn't have known about it?

MR, W LKENS: Objection to the form

A Yes, possible.

MR. RUBI N: I'd like to introduce

Exhi bit 4.

(Wher eupon, Defendants' Exhibit 4 was

mar ked for identification purposes.)
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Q Exhibit 4 is a docunent produced by

Viacomin this action | abel ed VI AO0848295. Have you had an

opportunity to review it?

A I have.
Q This is an emai|l from Decenber 2006
Subj ect matter: "AC traffic.” It's an email you sent to

Scott Roesch. Do you recall sending this?

A | don't

Q Do you recogni ze the document now t hat

you | ooked at it?

A | do.

Q Do you see that you say, "AC traffic has

plumeted in the |l ast week coinciding with renoving the sexy

channel " ?
A Yes.
Q What does that nean?
A We had various different channe

categories on the site and sexy was one of those channels

Q Coul d you describe what the sexy channe
was ?

A Vari ous videos nmostly of wonen.

Q Doi ng any specific thing in those
vi deos?

A No. There was no actual sex in those
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vi deos, but any video that we deemed that, you know, had

attractive wonen we woul d probably put in the sexy channel

Q Were videos classified into channels by

the users uploading them or by enployees of Addicting Clips?

A By users, but we could al so add channel s

if we wanted to.

Q How did -- pardon nme. How did users

upl oadi ng vi deos classify what channel the video should be

upl oaded i nto?

A They were asked when they upl oaded whi ch
channel they thought the video should go into. It was self
sel ect ed.

Q But enpl oyees coul d override those

decisions if they felt the users had nade the wong choice?

MR, W LKENS: Objection to form

A We could add to them

Q Coul d you al so override then?

A We coul d, yes

Q Do you recall ever doing so?

A No, | don't recall

Q Do you see you also state, "AC traffic

had plummeted in the | ast week"?
A Uh- huh. Yes.

Q And you correlated it in this emil to
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a -- to the removal of the sexy channel ?

A Yes.

Q Do you recall that happening?

A I do recall the channel being taken
down, yes

Q Do you recall that the follow ng week's

traffic plumeted?

A | -- 1 don't recall that, no.

Q Do you have any reason to doubt that it

happened because you wrote it in this email?

A | have no reason to doubt that.

Q Do you see Scott Roesch's response to
you?

A | do.

Q What did he say?

A "Yeah - wonder if it's a loss of the

channel or loss of the various clips by getting weeded out,

interesting."

Q What do you think he neans? He says

it's another possibility. Your emmil suggested that the

plunmet of traffic was related to the renoval of the sexy

channel ?

A Uh- huh. Yes.

Q And in response he says he wonders if
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it's that or the loss of various clips that are getting

weeded out ?

A Yes.

Q What is -- what did he nean by "a | oss

of the various clips that are getting weeded out"?

A I''mnot sure.

Q You have no idea what he could have
meant ?

A No.

Q I n Decenber of 2006 in what context were

clips getting weeded out?

MR. W LKENS: Objection to form

A I don't recall. Decenber of 20067
Q Yes.
A I'"mnot sure. We -- we had our --
what ever -- our process was for rejecting clips, but | don't

know specifically in Decenmber 2006 what he meant by that or

what weeded out neant.

Q What do you mean your process for

rejecting clips?

A During different tines at Addicting

Clips we had a different process for how we woul d | ook at

clips and deci de what was going to stay on the site and

whi ch was not appropriate for the site
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Q I'd like to get into that inalittle

bit.

MR, RUBIN. Actually I'd Iike to take a

break for a second.

MR, W LKENS: Sur e.

THE W TNESS: Sur e.

VI DEOGRAPHER: We're going off the

record. The tinme is 11:07 a.m

(Wher eupon, a brief recess was taken.)

VI DEOGRAPHER: We now return to the

record. The tinme is 11:17 a.m

Q M . Jackson, | want to ask you anot her

question about Exhibit 4.

A Okay.

Q Why was the sexy channel renoved from
the site?

A I do not recall.

Q Woul d the renpval of the channel had

been sonething within your discretion as product nanager?

A Not entirely, no.

Q Who el se woul d have been involved in

maki ng a decision |like that?

A Scott Roesch and Joel Sanders woul d have

been involved in that decision.
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Q If your goal was to drive traffic and to

drive revenue, does it strike you as counterproductive to

renmove a channel that had a coinciding result of causing

traffic to plunmet?

MR, W LKENS: Objection to the form and

m scharacteri zes the docunent.

A I don't remenber the reasoning why it

was taken down, so | really can't make that judgnent.

Q In the docunent you said you were

working with Cindy to devel op a solution?

A Correct.

Q VWo is Cindy?

A Ci ndy Enth.

Q VWhat was the solution you were working

to devel op?

A | don't recall.

Q Do you know if a solution was ever

i mpl enment ed?

A I don't recall.

Q Do you know what it nmeans to enbed a
vi deo?

A Yes.

Q VWhat does it mean to enbed a video?

A On Addicting Clips you could take a --
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a -- a piece of code that was found on the video's page and

you could insert it into our website and that video woul d

then show up on your website

Q As if it were a -- strike that. |In the

cont ext of embeddi ng an Addicting Clips video, as you just

described, on your own website the video would then appear

as it was part of your website, although it was playing from

the Addicting Clips website?

A It would be on your website. It would

have Addicting Clips branding on it, but it would be on your

website

Q VWhat types of Addicting Clips branding

woul d be on the video?

A I believe we had our |ogo on the player

itsel f.

Q Addi cting Clips superinposed sone sort

of logo on the video that it displayed?

A Not on the video, but | think it was on

the actual physical borders of the player.

Q Okay. Have you ever encountered other

UGC websites that offered the ability to enbed videos they

host ?

A I nean, without naking generalizations

I believe every UGC website |'ve been to allows people to
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enbed their videos.

Q It's a pretty common functionality?
A Yes.
Q Do you know if YouTube offers that

functionality?

A They do.

Q Have you ever had occasions to use the

enbed feature on the website?

A Yes, | have.

Q More than once?

A Maybe.

Q Were users able to upload private videos

on the Addicting Clips website?

A Yes.
Q Why was that functionality offered?
A I'"'mnot sure. It was -- | believe that

functionality was part of the site before |I joined the team

Q Coul d a video that was upl oaded and nade

avail able publicly be later set to private?

A | don't recall.

Q Coul d a video that was upl oaded as

private be later made public?

A Yes.

Q Do you know if that ever happened?
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A Yes.

Q Do you know what percentage of videos

available in the Addicting Clips website were marked as

private?
A No, | don't.
Q Not at any tine?
A Not that | can recall.
MR RUBIN:. I'd like to introduce
Exhi bit 5.

(Wher eupon, Defendants' Exhibit 5 was

mar ked for identification purposes.)

Q M. Jackson, Exhibit 5 is a docunent

produced by Viacomin this action bearing Bates No.

VI A01228819. Please take a nonent to read it.

A Okay.

Q Exhibit 5 is an email chain of two
emai | s between you and Scott Roesch. It begins with an
emai|l from Scott Roesch to you on March 7th at 2 -- rather

at 5:30 a.m in the nmorning and then a response fromyou to

him the next afternoon on March 8th. Do you see that?

A I do.

Q Do you recall this email chain?
A I don't.

Q Does | ooking at it refresh your
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recol | ection?

A Yes.

Q Does it refresh your recollection that

in March of 2007 25 percent of the videos available on the

Addicting Clips websites were set to private?

A Doesn't refresh my recollection. | can

see that that's the case, but | don't specifically renmenber

t hat
Q You did wite that in March of 20077
A I did, yes.
Q Do you have any reason to doubt that it

was accurate when you wote it?

A | have no reason to doubt that it was

not accurate.

Q If 25 percent of the volunme was set to

private -- and you indicate that was 6,000 clips -- does

that nmean that in March of 2007 there were about 24, 000

clips intotal on the Addicting Cips website?

A Based upon this that would be the

assunpti on.

Q Does that seemlike a fair conclusion to

draw fromthe information you provided in that email ?

A Yes.

Q Do you know i f at any point Addicting
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Clips stopped offering private video functionality?

A I don't recall.

Q How woul d you find out the answer to
t hat ?

A I woul d probably ask Scott Roesch or

Joel Sanders.

Q Do you know if there was a limt to the

nunber of videos that a user could mark as private?

A | don't -- | don't know.

Q Was there a limt to the nunber of

vi deos the user could upload to the service in general?

A Not that | was aware of.

Q The purpose of the private video wasn't

to provide a haven for copyright infringenment, was it?

A No.

Q We di scussed earlier about the

adm nistrative access to the system You testified that an

adm nistrative user could renove content fromthe service?

A From public view, yes.

Q From public view Could an

adm nistrative user permanently renopve content fromthe

service, that is, delete content entirely fromthe service?

MR. WLKENS: Objection to the form

A | don't know.
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Q You don't recall ever doing so?
A No, | don't recall.
Q And just to -- to make this clear,

M. Jackson, you had administrative credentials to the

Addicting Clips website, correct?

A I did, yes.

Q Do you recall who else did?

A Joel Sanders, Cindy Ench, Scott Roesch,
Jesse Hollister, Victoria Libin. That's all | can recall.

Q Woul d you have been able to do your job

running the Addicting Cips service without the

adm ni strative access that you had?

MR. WLKENS: Objection to the form

A I could have done nmy job. | don't know

if | could have done it as well.

Q What hi nderances would it have

prohi bited?

MR, W LKENS: Objection to form

A Reporting woul d have been difficult for

me if | was unable to go in and see the nunber of clips

upl oaded and views and that sort of thing.

Q How woul d you have removed content from

the service if you needed to without the adm nistrative

functionality?

64

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

11: 22: 40

11: 22: 48

11: 22: 55

11: 23: 06

11:23:19

A | would have contacted soneone who had

the functionality to do it.

Q So soneone needed to have the

adm nistrative functionality to renpbve content?

A Correct.

Q So your particular job mght have just

been nade nore difficult?

A Yes.

Q But the entirety of the operation was

dependent on sonebody having the ability on an

adm nistrative level to at | east renpve content if

necessary?

MR. W LKENS: Objection.

Q Isn't that right?

MR, W LKENS: Objection to the form

A If a clip needed to be taken down, yes,

soneone needed to be able to it take down.

Q And a user without out administrative

credentials didn't have the ability to take a video down,

did they?

A I don't know if users could take down
their own video. |[|'mnot sure

Q Ot her than their own video?

A They could not physically take sonmeone
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el se's video down, no

Q How coul d a user take sonmeone else's

vi deo down?

A You could flag a video at which case --

at which case that flag would -- |'mnot sure where it got

sent, but it would be sent sonewhere within Addicting Clips

and then that video would be viewed by the | egal team and a

recomendation -- or action would be taken at that point.

Q And if the action taken in response to a

user flag was to renove a video, that would be effectuated

by someone with an adm nistrative account, correct?

A That is correct.

Q So | return to the earlier question.

Soneone at the conpany needed to have an administrative

account in order to be able to renove content?

A Correct.

Q Even if your job sinply woul d have been

made nore difficult w thout one?

A Correct.

Q And there may be other functions in

addition to removing content for which an adm nistrative

account woul d have been necessary, right?

MR. WLKENS: Objection to the form

A Ri ght .
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my tenure there. | don't know specifically which dates we

enpl oyed the different kind. So we were to sonme extent. |

don't know specifically which -- which period we were in at

t hat point.

Q Okay. WAs there any point during your

enpl oyment at Addicting Clips when no filtering of any sort

was applied to videos uploaded by users?

MR. WLKENS: Objection to the form

A Going to need to know what you mean by
filtering.

Q I nean by filtering any technol ogi cal
filter?

A Okay.

Q Or any review by a human prior to the

publication of the video for viewing by the public at |arge?

A So do you nmean viewing it previous to it

goi ng public?

Q Sure.

A There were tinmes while | was at

Addi cting Clips where the videos went live prior to them

bei ng revi ewed either personally or by technol ogy.

Q So just to clarify to make sure |

under stand - -

A Sur e.
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Q -- there was a little bit of back and

forth there?

A No probl em

Q There was a tine at Addicting Clips

whet her a user would upload a video that was neither

subj ective to a technological filter nor reviewed by any

human prior to it going live for viewing by the public?

A That is correct.
Q How |l ong did that period of tine last?
A Well, it would have been fromthe tine

that | got there. Honestly can't recall exact dates when --

when we started to do the -- the pre filtering.

Q It lasted for quite some tine, though,

right?

MR, W LKENS: Objection to the form

A Again, | don't -- | don't recall.

Q Do you recall when Viacom acquired

Addi cting Clips?

A Very, very well, yes.

Q Was it in August of 20067
A It was.

Q Were videos being filtered

technol ogically or by humans prior to publication at the

time of the Viacom acquisition?
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A Not that | can recall

Q What did you think of Viacom s

acquisition of Addicting Clips?

MR. W LKENS: Objection to form

A I don't have an opinion. | think it

could be good in sone ways, bad in others.

Q How do you think it turned out?

A During the time | was there | thought it

was very successful

Q In retrospect?

A I think it was probably the right thing

for Atom Filnms at the time, definitely.

Q And t oday?
A Still do.
Q Why do you think it was the right thing

for themto do?

A It gave us access to a |arger content

network, distribute content as well as a larger -- a larger

pool of content creators based upon being a part of Viacom

Q Do you think there's a risk that Atom

woul d have run out of nopney and gone out of business had

t hey not been acquired?

A I wasn't aware of any of those

particul ars.
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Q So when you started at Addicting Clips,

there was no technological filtration being applied to

videos. Do you recall there being discussions about

i npl enenting technol ogical filtration for videos at the tine

you t ook your job as product manager for Addicting Clips in

June of 20067

A | don't recall.

Q But at sonme point technological filters

were inplemented, correct?

A Correct.

Q When did the discussion about

i mpl ementation of the technological filters begin?

A I don't recall. Sorry. | don't recall

Q Did it -- did those discussions begin

before or after Viacom acquired Addicting Cips?

A | don't recall.

Q Did they occur in the first two nmonths

of your enploynent?

A | don't recall.

Q Wasn't it in March of 2007 that

Addicting Clips first sought to deploy technol ogica

filtration to the service in the form of Audible Mgic?

A I don't recall specifically when Audible

Magi ¢ was -- was -- the conversation began.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

11:59: 32

12: 00: 31

12: 00: 56

12: 01: 05

12:01: 17

MR RUBIN:. [|'d like to introduce
Exhi bit 9.
(Wher eupon, Defendants' Exhibit 9 was
mar ked for identification purposes.)
A Okay.
Q Do you recogni ze this docunment?
A I don't recognize it.
Q Looking at it today, do you doubt that

you received it on March 14th --

A No.

Q -- of 2007?

A I don't doubt that.

Q VWhat is the -- let ne step back one

second. Exhibit 9 -- Exhibit 10 is a docunent produced by

Viacomin this litigation bearing Bates No. VIA11748 --

A Is it 9 or 107
Q 10, | believe.
A Oh, 9.

THE COURT REPORTER: 9.

MR RUBIN. [Is it 9?

MR WLKENS: | think it's 9. |1 had 9

MR. RUBIN: Pardon ne. 9. Getting

ahead of nyself. Thank you.

Q Exhibit 9 is a docunent produced by
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Viacomin this litigation bearing Bates No. VIAl11748626

through 27. And | believe you testified that you don't

doubt that you received it, but you don't recall it.
A That's correct.
Q Do you recall being involved in the

i nmpl enentation of the Audible Magic for Addicting Clips?

A | do.

Q Does this email refresh your

recol l ection that the inplementation didn't even begin to

get off the ground as a discussion until March of 20077

MR. W LKENS: Objection.

M scharacteri zes the docunent.

A It would appear this is the first we

began tal ki ng about it.

Q Do you see the last email in the chain?
A Yes.
Q And the email between Nick Rockwel |l and

G enn CGol dstein and Luke Murphy?

A Yes.

Q Who's Nick Rockwel | ?

A I don't know.

Q Do you know who Luke Murphy is?

A Luke Murphy, | believe, was an IT or

technol ogy on the MIVN side
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Q Was? |Is he no |onger there?

A I don't know. Is. |Is/was.

Q He m ght not be, but you're not there
anynore?

A Correct.

Q Ni ck Rockwell sent an email to -- to

these fol ks, Luke Murphy, who was on the IT side. It says,

"I npl ementing Audi ble Magic for a Addicting Clips.com’

A Uh- huh.

Q This email was sent the afternoon of

March 14th, 20077

A Correct.

Q Do you see that?

A I do.

Q It says, "H - so we need to do this.

How do you want to go about it? To be clear, this is to

screen user uploads against AM s database. Adrian has

inmplenented this at IFilm.. and can give advice." And then

it says, "Google stuff increasing the pressure to get this

done. "

Do you have any idea what Ni ck Rockwel

was tal king about in that |ast sentence?

A Again, |'mnot clear when the

Vi acom Google lawsuit occurred. So if it was after that, |
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woul d assunme it was referring to that.

Q I can tell you that the lawsuit was

filed on March 13th

A Okay. So then | would assune he was

referring to that

Q So your assunption is is that Viacom

felt it was inportant to inplenment Audible Magic on

Addicting Clips and the pressure was increasing because the

day before they had sued YouTube?

A I -- 1 don't know if that's the
assunption here. | can't really speak for Nick and for
Vi acom

Q But that's your reading of this?

A Yes.

Q And you were ultimtely the point person

for the inplementation of Audible Magic on the Addicting

Clips service, right?

A Mysel f working with the Reality Digital

yes.

Q Did Addicting Clips ultimtely depl oy

Audi bl e Magic in a working fornP

A Yes.
Q Was it a quick process for depl oynent?
A | seemto recall that it was depl oyed
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soon before |I left, so it would have been August of that

sane year.

Q I think that's right. March to --

March 2007 to August 2007, does that seem|like a quick

depl oynent to you?

MR, W LKENS: Objection to the form

A It depends on your definition of quick

in the software devel opment world

Q 1" masking for your opinion.

A Yeah. You know, | -- | can't speak to

it because | really don't remenmber exactly what all the

external factors were that were involved in it.

Q Do you recall whether or not it was

somet hing that was highly prioritized by Viacomat the tinme?

MR, W LKENS: Objection to the form

A | don't recall.

MR. RUBI N: I'd like to introduce

Exhi bit 10.

(Wher eupon, Defendants' Exhibit 10 was

mar ked for identification purposes.)

Q M. Jackson, Exhibit 10 is a docunent

produced by Viacomin this action bearing Bates No.

VI A11431530 through 531. It's an enmil you sent to Matt

Kl auschi e on August 13th, 2007
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A Okay.

Q Do you recall sending this email?

A I don't recall sending this email, no
Q This jives with your recollection

t hough, that Audi ble Magi c was depl oyed and operating as of

August of 2007?

A Correct.
Q In fact, you said, "As of Friday" --
whi ch woul d have been August 10th -- "we are running

everything through Audible Magic."

A Correct.
Q Is that right?
A That is correct.
Q VWhat is the purpose of Audible Magic?
A The purpose of Audible Magic is to
di scover -- to use the Audible Magic systemto discover

whet her or not the clip that's upl oaded contains copyrighted

audi o content.

Q But wasn't Addicting Clips a video UGC
website?

A I mean, our video -- video and audio,
correct.

Q So how woul d Audi bl e Magic work to find

al l egedly infringing video content?
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A My under standi ng of the Audible Mgic

systemis that it was based on audio. So if video had no

audi o, then nmy assunption is that the scan would not be

successf ul

Q O if the video and the audio weren't

mat ched properly -- weren't different, | suspect it wouldn't

mat ch either?

MR. W LKENS: Objection. Objection to

form

A My under standi ng of the Audible Mgic

systemis that it ships out audio only. So regardless of

whet her it was matched up, | don't think that should have an

effect.

Q Do you know if Audi bl e Magic was

100 percent effective once it was deployed in finding

all egedly infringing video and audi o material uploaded to

the Addicting Clips website?

A | don't know.

Q Do you recall any instances when it

failed to match content?

A | don't recall.

MR. RUBI N: I'd like to introduce

Exhi bit 11.

(Wher eupon, Defendants' Exhibit 11 was
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mar ked for identification purposes.)

Q M. Jackson, Exhibit 11 is a docunent

produced in this litigation by Viacom bearing Bates No.

VI A11429892. It's an email sent to you by Brian Kunz

spelled K-U-N-Z, on August 22nd, 2007

A Correct.

Q "Subject: Audible mss." This would

have been sent 12 days after Audible Magic was up and

runni ng scanni ng content on the Addicting Cips website,

right?
A Correct.
Q VWhat does he report to you?
A That there is a clip that the audible

scan failed to match that has copyrighted nusic in it.

MR. RUBI N: I'd like to introduce

Exhi bit 12.

(Wher eupon, Defendants' Exhibit 12 was

mar ked for identification purposes.)

Q M. Jackson, Exhibit 12 is a docunent

produced by Viacomin this litigation bearing Bates No.

VI A11428946. It's an email sent to you by Brian Kunz on

August 27th, 2007, 16 days after the Audi ble Magic went

system went into place. O 17 days. Subject: Audible

Magi ¢ m sses. What does M. Kunz report to you in the

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

12:11:54

12:12: 09

12:12: 53

12:13: 24

12:13: 47

101

emai |l ?

A That there are few nmore clips with

copyrighted rmusic that his noderators caught that Audible

Magi ¢ di d not

Q Is that in fact what he reported to you

inthis emil?

A "Here are a couple nore clips with nusic

that audi ble did not match," and then gave me the clips.

Q Okay. Sonetine prior to the

i mpl ementation of the Audi ble Magic systemin August of 2007

and i ndeed before the discussions began about the Audible

Magi ¢ systemin March of 2007 follow ng Viacom s litigation

agai nst YouTube, did you have occasion to be involved in any

human revi ew of videos being uploaded to the Addicting Clips

service?

A Yes.
Q Coul d you describe that review for me?
A At a very broad level, any clip we

viewed on the site that we felt was infringing that we would

report or take down. Mre specifically, we got to a point

where we were | ooking at clips throughout the day and then

once late in the evening and then once early in the norning

before the business day began on the east coast.

Q I'd like to focus on the second part of
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your answer.

A Okay.

Q The nmore systematic review, | think,

woul d be a fair characterization of what you just described.

A Okay.

Q When did that systematic review begi n?
A I don't recall a specific date.

Q Did it begin in January of 20077?

A Again, | don't recall a specifically

when it began.

Q Was there a colloquial name for this

revi ew process?

A Yes.

Q VWhat was the term that nmenbers of

Addicting Clips referred to this as?

A This was the "dawn porn patrol."

Q Was it sonetimes also sinply referred to

as the "porn patrol"?

A Yes.

Q Was t hat eponynmous; in other words, was

t hat because you were patrolling for porn?

A The majority of the clips we would get

that violated our terns of services seened to be

por nographic, so that's where the name came from
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Q And at the outset at |east, were you

reviewing clips prior to their publication or were you

reviewing clips that had al ready been published on the

service?

A They were already published on the

service.

Q So if you determ ned that a video

violated the terms of service because, for instance, it was

por nogr aphi ¢ or because, for instance, in your assessnent it

m ght violate the intellectual rights after a third-party

and you renoved it, it would have already been live on the

service at that point?

A At that point, yes.

Q Can you describe in general ternms how

the porn patrol worked?

A We woul d take shifts -- and |I'm not

exactly sure how we netted those out. But one of us would

do a -- a late evening check, | think around 11 or 12, and

one of us would do a nmorning check, 4:30 or 5:00.

MR, W LKENS: Do you want go off the

record for a second?

MR. RUBIN:. Go off the record for one

second.

VI DEOGRAPHER: We're going off the
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record. The tine is 12:22 p. m

(OFf-the-record discussion.)

VI DEOGRAPHER: We now return to the

record. The tine is 12:23 p. m

Q We were tal king just before we went off

the record about the porn patrol and how it worked.

A Yes.

Q Do you recall any shifts that you --

t hat you worked on the porn patrol?

A I worked shifts. | don't recal
specific shifts, but yes, | did work shifts on the porn
patrol.

Q And what did you do during the shifts on

t he porn patrol ?

A I would -- | believe at that point we

had -- well, see, if | was on the dawn porn patrol | would

| ook at videos that were posted after m dnight when | knew

the | ast person had | ooked at them | believe they would

have sent me an email telling ne the |ast video they |ooked

at. And | would then look at thunbnails and titles to

determine if | needed to |ook at the videos or not. And if

the video infringed, then | would pull it down.

Q Did you use your own personal judgnent

to determ ne whether or not you believe the video to be
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infringing?

A I had ny own personal judgment, plus

gui delines given to us by the |legal team

Q What were those guidelines?

MR, WLKENS: |'mgoing to instruct you

not to answer and reveal the guidelines that you

were provided by the | egal departnent.

THE W TNESS: Ckay.

MR. RUBIN: Scott, are you going to

instruct the witness not -- not to answer any

questions about the guidelines?

MR. WLKENS: Well, | can't -- it's a

hypot heti cal question, Mke. You asked what are

the guidelines. I1'minstructing himnot to tel

you what the guidelines are.

MR, RUBIN. Ckay.

MR, WLKENS: |f you have other

questions --

MR RUBIN. We'Ill continue down this

road. | believe this is a different position than

you took at the Roesch deposition. |It's very hard

to follow the lines that you're -- that you and

your clients have been drawi ng on privilege. They

don't seemto make any sense and they don't follow
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or track the guidance that we received at court

very recently.

MR. WLKENS: Well, | think --

MR RUBIN:. Please let nme finish. 1'm
going to attenpt to -- to follow this line of
inquiry. | suspect to the extent you're

instructing the witness not to answer these

questions, we're going to have to retread this

ground later this afternoon

MR. WLKENS: Wll, to be -- to be

clear, | think what you're asking himto revea

is -- is -- is the subject of a schedul ed

conference that we have with the court this

afternoon. And so we will have to address it with

the court and then -- and depending on the court's

ruling, then questions may follow that. But |

think it's got to be taken up with the court.

BY MR. RUBI N

Q Did -- strike that.

I'n your assessnent of videos, at any

time did the length of the video factor into any of the

deci sions you were instructed to make about whether or not

to renove it or not?

A | don't recall.
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Q And you needed Joel to cover your
shifts?

A Correct.

Q From the | ooks of this email, it appears

as if Joel had never been involved in porn patrol before?

A | don't recall if he had or not.

Q Well, you give himsone instruction on

what the job entails, don't you?

A | do.
Q VWhat do you tell hinP
A I tell himthat he needs to | ook at the

clips uploaded in the past 12 hours, based upon the title or

the picon, anything that could be infringenent you need to

l ook at it and apply the guidelines that were attached. |If

it's aviolation, reject it and send an email out to

everyone, Scott, Cindy, Jesse and nyself, with the status

and include the links, titles, user nanes of anything that's

rej ected.

Q Al right. You told himto take a

cursory look at the clips and then do exactly what you just

described, right?

A Correct. Yes.
Q And he did that, didn't he?
A I would have to assune he did, yes.
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Q The attachnment to this emauil, do you

recall ever seeing that docunent?

A I'"'msure |'ve seen it. I don't recal

the contents of it or --

Q But that was the conpany policy that

detailed the criteria the menbers of the porn patrol were to

apply when reviewi ng content, right?

A Yes.

Q And how were you apprised of that
policy?

A I don't recall.

Q Did you help develop it?

A I don't recall.

Q Seeing it mght refresh your

recol l ection of whether or not you were involved in creating

it, right?

A Possi bl y.

Q Did you act in confornmance with the
policy?

A | believe | did, yes

Q And the policy was the sane for al

menbers of the porn patrol, right?

A Correct.

Q Did the policy extend beyond porn
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patrol, to your know edge?

A Extend --

MR, W LKENS: Objection to form

A Extend how?

Q Did it extend -- did it extend beyond

porn patrol by being a policy that was applied to other

reviewers in other segnents of Viacom for exanple?

A I don't know.

Q It's possible, you just don't know?
A I just -- | don't know.

Q And you don't recall any specific

paraneters that the witten policy set forth?

MR. WLKENS: You can answer that yes or

no.

THE W TNESS: | can answer yes or no.

A | don't knowif the -- it's hard for ne

to distinguish between what is in this docunent that | don't

remenber versus the general guidelines | had been foll ow ng

my entire enployment at Addicting Clips.

Q What were the general guidelines you had

been followi ng your entire enployment at Addicting Clips?

A You know, if you come across pornography

or conme across sonething that is, you know, via your

know edge of popular nusic or novies or TV as an
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infringement, then you need to take it down and report it to

| egal

Q And did you ever cone across a policy

that nodified that basic understanding that you had been

applying all al ong?

MR, W LKENS: Objection to the form

A I don't recall.
Q It's possible?
A I don't recall.
MR RUBIN:. I'd like to introduce
Exhi bit 14.

(Wher eupon, Defendants' Exhibit 14 was

mar ked for identification purposes.)

Q M. Jackson, Exhibit 4 is a docunent

produced by Viacomin this litigation bearing Bates No.

VI A00842056 t hrough VI A00842058. It's an email string that

was started by Joel Sanders sent to himself, Jesse

Hol li ster, Cindy Ench, Scotch Roesch and you on April 3rd

2007 and it goes on for a few days. Do you see that?

A Okay. | do.

Q Is this the email that Joel Sanders was

asked to send at the end of Exhibit 13 reporting on what he

encountered on shifts during porn patrol that he was

covering while you were away on your birthday?
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A I would have to assunme so, yeah

Q If | could ask you to turn to the second
page

A Okay.

Q An email that was in the mddle of the

page that M. Sanders sent on April 4th at 5:10 a.m

A Okay.

Q Appears that he only rejected one clip.

A Yes.

Q VWhat was the reason he rejected that
clip?

A Ternms of service violation

Q He goes into a bit nore detail than

t hat, doesn't he?

A Uh- huh.

Q What is the nore detailed reason? He

offers two nore detailed reasons than that?

A "Music, copyright - over 2.5 mnutes."

Q Ri ght. Wat does that nean to you

"copyright - over 2.5 minutes"?

A Well, it nmeans it was copyrighted. The

two and a half minutes |I'mnot sure

Q You have no recollection of why he would

be reporting the fact that it was over 2.5 mnutes long to
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and what was said at the hearing

I'mgoing to let the witness answer the

question about what the policy was. However, to

the extent that |egal counsel provided factors to

consider in determ ning whether sonmething is

pornographic, | don't think that's appropriate for

the witness to get into. But if there's a genera

policy, the witness can testify to that and

you're -- you're wel cone to ask hi mwhether or not

the policy came fromlegal which you haven't asked

hi m yet

BY MR. RUBI N

Q I"msorry, M. Jackson, to subject you

such | egal back and forth.

A That's fine.

Q Happy that it was all captured on the

record, though

Anyhow, | don't have a LiveNote

terminal, so |l'mjust going to ask the question again. |'m

hanmstrung technol ogy wi se today. Ws there a policy at

Addicting Clips with regard to the review of pornographic

mat eri al ?

A I don't recall a specific policy. |

mean, to be honest, the day | started it was sort of common
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sense. And if there was a borderline clip that you were

unsure of, you would take that up with -- with Victoria or

the legal team but | don't remenber specifically here is

our pornographic policy and here's what it entails

Q Do you ever recall being involved in the

creation of any policy regarding pornography?

A | don't recall.

MR. RUBI N: I'd like to introduce

Exhi bit 15.

(Wher eupon, Defendants' Exhibit 15 was

mar ked for identification purposes.)

Q M . Roesch -- pardon me. | keep calling

you M. Roesch. | apol ogize

M. Jackson, Exhibit 15 is a docunent

produced by Viacomin this litigation bearing Bates No.

VI A00556103. It's entitled "Atom Content Monitoring

Gui delines," dated May 24th, 2007, signed at the bottom

electronically by Jesse Hollister and you.

A Yes.

Q Do you recogni ze this document?

A Yes.

Q Were you involved in creating this
docunent ?

A I do not recall
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MR, WLKENS: And |'mjust going to ask

to go off the record to figure out whether -- how

this docunment was generated and whet her we --

whether it's privileged

VI DEOGRAPHER: We're going off the

record. The tine is 12:58

(Whereupon, a brief recess was taken.)

VI DEOGRAPHER:. W' re now back on the

record. The time is 1:44 p. m

MR. RUBI N: M. WIlkens, | believe we

went off the record so you coul d determ ne whether

or not you were going to allow the witness to

testify regarding the document we've marked as

Exhi bit 15, Bates No. VI A00556103, docunent

entitled "Atom Content Monitoring Guidelines."

What is your conclusion?

MR, W LKENS: Yes, we're going to allow

himto testify about this docunent.

MR, RUBIN. Could you please explain to

me the difference in your view between this

docurment and the docunent you have cl awed back

that was attached as -- to Exhibit 13 and entitled

Copyri ght Guidelines for User Generated Content

Sites?
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MR. W LKENS: No. | don't think it's an

appropriate tinme to do that in a deposition. |

think you should just proceed to ask the witness

question. And if we want to make argunents to the

court at sonme point we can do that, but this is a

deposition and | think you should proceed to ask

questions on the docunent.

MR. RUBIN: So you're -- so if |

under stand you correctly, you're refusing to

explain the basis for why this document is not

privileged even though it sets forth a nunmber of

factors but the other docunent is, which

under stand the basis of privilege on the other one

is that is because it sets forth a list of

factors?

MR WLKENS: | don't think that's --
well, | think you' re m scharacterizing the basis,
but | think -- | don't think this is the tine to
get intoit and I think -- I"mnot refusing to

tell you the difference, but I'"'mrefusing to do it

right now. | think the deposition should proceed

on this docunent.

MR. RUBIN: |'m happy to go off the

record if your -- your concern is doing it on the
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record. | just need to get an understanding of

the difference.

MR. W LKENS: W can do that after -- we

can do that when we take the next break, but |

think you should ask the wi tness questions about

Exhi bit 15.

MR, RUBIN. 1'Il take a break right now

and do it, Scott.

MR WLKENS: Well, | -- | don't

t hink --

MR. RUBIN: | need to get an

under st anding prior to proceedi ng down the |ine of

i nquiry what the basis for why you don't believe

this is privileged but you believe the attachnment

to Exhibit 13 is.

MR. W LKENS: | don't think -- | don't

think you need that information to be able to ask

the witness questions on this exhibit. | don't

under stand why you need that information in order

to ask questions

MR. RUBIN. | need to -- let's proceed

and we'll see where you intend to instruct not to

answer because | woul d expect, based on what

you've just described to ne, there will be no
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instructions not to answer based on this docunent?

MR, WLKENS: We'Ill see what happens

MR. RUBIN. Do you have intentions to

instruct not to answer based on this docunent?

MR. WLKENS: | don't have any present

intentions, but | have no idea what questions

you're going to ask, so why don't we see what you

ask.

Q M. Jackson?

A Yes.

Q Again, | apologize for the anpunt of

delay that's been interjected into this deposition based

on your former enployer's privilege clains.

MR. WLKENS: | object to that

characterization

Q In any event, we're looking at a

docunent that's been marked as Exhibit 15.

A Uh- huh. Yes.
Q We had a very brief discussion about it
before going off the record. | believe | asked if you

recal l ed this docunent?

A And | don't specifically recall this

docunent .

Q But you do see that your nane is signed
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at the bottomof it?

A I do. Yes, electronically.

Q Al right. And do you recall having any

input into the creation of Atonmls nonitoring guidelines?

A I don't recall specific meetings or

di scussions, but | can assune being a product nmanager that

at sone point | did have sonme discussions with Victoria

Li bin and Scott Roesch about the guidelines.

Q VWho el se woul d have been involved in

such a set of guidelines?

A Jesse Hollister would have been involved

in those conversations and possibly Joel Sanders, but npst

likely Jesse Hollister, Scott Roesch, Victoria Libin and

mysel f.

Q That is a m x of business and | egal

personnel, correct?

A Correct.

Q And as | read this docunent, it sets --

it sets forth the types of content that are not allowed on

Atom s site unless exceptions are made by Atom staff; is

that right?
A Correct.
Q VWi ch menbers of the Atom staff were

aut horized to make exceptions to this policy?
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A It woul d have been the | egal team

Q Were you as product nmmnager authorized

to make an exception to this policy?

A No.

Q Was Scott Roesch, your superior

authorized to make an exception to this policy?

A Not to my know edge.

Q Was M ka Sal m authorized to nake an

exception to this policy?

A | don't know the answer to that.

Q Do you know of any exceptions nade to

this policy that were made other than by the | egal tern?

A Not to my know edge.

Q Do you know of any exceptions nade by

the | egal teanr

A I can't recall any specific exceptions.
Q You can't recall one way or the other?
A No.

Q If you look at the first bullet point?
A Yes.

Q What does the first bullet point say,

M. Jackson?

A "No content that violates MIVN's IP

gui delines as described in the current version of Copyright
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Gui delines for User Generated Content sites."

Q What did you take that to nmean?

A That any content that violates the

Copyright CGuidelines For User Generated Content Sites is not

al | owed.

Q And t he Copyright Guidelines For User

Generated Content Sites, is this the sane docunent that was

attached to Exhibit 13 that you sent to Joel Sanders on, |

bel i eve, March 23rd, 20077

A I can't be sure because they have

di fferent nanes.

Q The file name as attached to the emmil

is different?

A It is "UGC Copyright Guidelines - ver 2
(clean).doc." I'mnot sure if this is the same docunent or
not .

Q Of courses, | don't have the docunent to
present with you. It's possible the title on the docunent

is precisely the same as it is on here, right?

A It's possible.
Q What does it mean MIVN s | P guidelines?
A MIVN s intellectual property guidelines.
Q VWhat is MIVN?
A MTV Net wor ks.
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Q Does this mean that there was a

corporate set of |P guidelines enbodied in the Copyright

Gui del i nes For User Generated Content Sites?

A According to this docunent, yes.

Q Do you recall ever seeing such a set of

gui del i nes?

A I don't specifically recall that, no.

Q Do you recall there being such a set of

gui del i nes?

A | don't recall, no.

Q The gui del i nes enbodied in Exhibit 15

were the guidelines that the porn patrol followed; is that

right?

A Yes, we did follow these guidelines.

Q And you as a menber of the porn patro

followed these guidelines, correct?

A Yes. Correct.

Q So if these Copyright Cuidelines For

User Cenerated Content Sites existed, you would have

reviewed and followed them right?

A That's correct.

Q Even if you can't renmenber it as you sit

here today?

A That's correct.
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Q Do you have any reason to believe you

didn't review and foll ow those guidelines?

A No.

Q And ot her nenbers of the porn patro

woul d have al so reviewed and foll owed those guidelines,

right?

A That's correct.

Q And we saw an exanple of that in

Exhibit 14, the emnil from Joel Sanders follow ng up from

his shift that you requested himto cover on your birthday?

A Correct.

Q I asked you earlier whether Addicting

Clips had a specific policy regarding pornography on the

service. Do you recall that question?

A Yes.

Q If you look at bullet point 2, is this

the policy of Addicting Clips with regard to the pornography

on the service?

A It's the policy per this. Again, from

day one, you know, | don't think | can give you a clear

policy of what it was, but, you know, we used our own

judgment as to what we considered to be pornographic and, |

mean, there were vary -- there weren't any -- there were

very few cases where it was not obviously pornography.
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sites?

A Wth direct links to those sites and
vi deos.

Q Okay. | think that's clear to ne.

A Okay.

Q Those two factors. That al so takes
care, | think, of the fourth factor, right?

A Correct.

Q VWich is the get rich quick scheme?

A Correct.

Q Popul ar on the internet sonmetines?

A Yes.

Q Not terribly successful, though

usual ly. And then the fifth bullet point, if you could

review that for me and explain what that refers to, please

A "As the Atom Terns of Service state, no

content that is indecent, |ibelous, defamatory, obscene,

threatening, invasive of privacy or publicity rights,

abusive, illegal, harassing, contains expressions of hatred,

bi gotry, racism or pornogrpany --

THE COURT: You've got to slow down.

THE W TNESS: Sorry.

A -- or are otherw se objectionable, or

that would constitute or encourage a crimnal offense
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violate the rights of any party or violate any |law"

I nmean, | don't know how | can explain

it better than what it says there

Q You took this as a nmenmber of the porn

patrol and a general nenber of AddictedCips at face val ue

and applied this policy to reject videos that violated this,

correct?

A Correct.

Q And that in bold below this there is an

admoni shnment. \What is that adnoni shnment?

A "When in doubt, please do not publish -

instead, flag the content for further review by Atom"

Q And, again, this is signed by Jesse

Hol i ster, Legal Assistant, and Brendan Jackson, Senior

Product Manager?

A Yes.

Q And you don't have any specific

recollection of contributing to this, but you do recall that

these were guidelines and policies that you inplenented as

an Atom enpl oyee, right?

A Yes.

MR. RUBI N: Let's break now and we'l

come back on the record in a little bit.

VI DEOGRAPHER: We're going off the
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record. The tine is 1:57 p.m

(Whereupon, a brief recess was taken.)

VI DEOGRAPHER: We now return to the

record. The tine is 3:06 p.m

BY MR. RUBI N

Q M. Jackson, we're back on the record

| apol ogize for the fits and starts today. |It's not our

normal practice. As you may or may not know, we took a

break to have a brief conference with the judge who's

overseeing this matter in New York. The subject of the

conversati on was whet her or not the attachment to Exhibit 13

was properly withheld as privileged. The court has

determined that it was not. So we're going to be having

some questioning about that and sone other lines of inquiry

to -- to be done during the deposition

So if we could put Exhibit 13 in front

of you again just so we can reorient ourselves. As you |ook

at Exhibit 13, do you recall what it is?

A This is the emnil | sent to Joe

requesting that he cover for me on the porn patrol

Q And you al so asked himto | ook at sone

attached gui delines, correct?

A Correct.

Q Ri ght ?
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A Yes.

Q And you asked that if he found any

content that violated those guidelines that he reject that

content, right?

A Yes.

MR. RUBI N: I'd like to introduce

Exhi bit 16.

(Wher eupon, Defendants' Exhibit 16 was

mar ked for identification purposes.)

Q My papers are all messed up now.

M. Jackson, Exhibit 16 is a document produced by Viacomin

the litigation bearing Bates No. VIA00332215 through 16.

And if you'll note, that is the sequential Bates number

after Exhibit 13.

A Uh- huh

Q Do you see that?

A I do.

Q Do you have any reason to doubt that

this was not the attachment to the email that you sent on

Exhibit -- at Exhibit 13?

A I don't doubt that.

Q Do you recogni ze the docunent at
Exhi bit 167

A I do.
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Q The docunent is entitled "Copyright

Gui delines For User Generated Content (UGC) Sites," is it

not ?

A That is correct.

Q How do you recogni ze this document?

A I recognize this docunent as the
docunment that we used for -- as our guidelines for rejecting
clips.

Q VWho is "we" in that sentence?

A The folks at that tine that were on the

dawn porn patrol which was nyself, Cindy Ench, Scott Roesch

and | assunme Jesse Hollister as well.

Q Do you recall there being other versions

of these Copyright Guidelines For User Generated Content

Sites?

A Do you mean ot her versions of -- of this

particul ar document or other versions that aren't like this

docunent ?
Q Let's take that in order.
A Okay.
Q Other -- let's start with whether or not

there were other versions that | ooked |like this docunent

but, for exanple, m ght have had one or two or three

particular criteria tweaked one way or the other.
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A | don't recall.

Q Were there -- do you recall whether

there were other versions that didn't |look like this

speci fic docunent ?

A The one that we | ooked at earlier,
obvi ously.

Q When you say, "The one we | ooked at
earlier" --

A Sorry.

Q -- are you referring to Exhibit 15?

A Yes, | am

Q Let's stop and |l ook at Exhibit 15 for a
noment - -

A Sure.

Q -- and conpare. Exhibit 15, if you | ook

at the first bullet point --

A Yes.

Q -- states, "No content that violates

MIVN' s | P gui delines as described in the current version of,

quot e, "Copyright Guidelines For User Generated Content

Sites," close quote. Do you see that?

A | do.

Q That's the same title as the docunment in

Exhi bit 16, isn't it?
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A Yes.

Q Do you believe that the first bullet

point in Exhibit 15 is referring to the docunent in

Exhi bit 16?
A Yes.
Q In Exhibit 15 it refers to the current

versi on of the Docunment at Exhibit 16. Do you see that?

A Yes.
Q VWhat do you take that to nean?
A | take it to nmean that whatever the

current version that's the one we should be using.

Q Did that suggest to you that the version

m ght have changed over tine?

A Where it -- it could. It could al so

suggest that there's --

THE COURT: |I'msorry. Could you repeat
t hat ?
A I'"'msaying it could, but it could also
be suggesting that at sone point it will change, you know,

pl ease make sure you use the nmost current one. But | don't

know if it had changed between January 22nd and May 24th.

Q Do you know if it changed at any point?
A Not that | can recall
Q But it may have?
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A Again, it may have, but not to ny
know edge.

Q So let's turn our attention back to
Exhi bit 16.

A Sure.

Q Exhibit 16 says on it "Draft." Do you

see that at the top?

A Yes.

Q It also has a date of January 22nd,
2007.

A Yes.

Q Do you see that?

A I do.

Q Despite the fact that it says "Draft,"

this is an actual policy that was applied by you and your

col | eagues when reviewing content on the service, correct?

A Yes.

Q Do you know why it was | abeled "Draft"?
A | do not.

Q And al though it's dated January 22nd,

2007, this policy was in place in March and in fact was

applied in at least early April as well, correct?
A Correct.
Q Do you know how long this policy was in
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pl ace?

A | do not.

Q Do you know when this policy first went

into effect?

A | do not recall.

Q Did you have any involvenment in the

creation of this policy?

A I reviewed the policy with Victoria and

Scott, but | don't -- | don't -- | wasn't involved in

actually witing this policy.

Q Do you know who created the first

version of this policy?

A | do not.

Q Do you know if Victoria Libin created

the first version of this policy?

A | do not.

Q Do you know i f anyone outside of the

Atom Entertai nment conpany created this docunent or

contributed to it in any way?

A I don't know.

Q Possi bl e?

A Possi bl e, but | don't know.

Q Do you see the second point in the

docunent ?
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A Yes.

Q What did you understand that point to
mean?

A I mean, it could nean any numrber of

things. Fromny perspective | think it was not encouraging

people to upload third-party site -- upload third-party

copyright or nake it easier

Q Coul d you read the second bull et
poi nt -- second point out |oud?
A Sure. "Al'l MIVN owned websites should

use reasonable care to prevent the uploading of video

contents that clearly infringes third-party copyrights.”

Q And you stated there were two reasons --

two understandings of that. That it should not be

encouraged was one of then?

A Correct.
Q And what was the other?
A Not meking it easy for -- for people to

upl oad copyrighted content.

Q What woul d you understand to be

somet hing that would nmake it easy for sonmeone to upl oad

copyrighted content?

A I''mnot sure.

Q How did you go about conplying with
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Section 2 of this set of guidelines?

A I don't think | did anything outside of

what we were doing froma -- you know, noderating the clips

st andpoi nt.

Q At this point in tine, there was no

technol ogical filter to scan content being upl oaded for

potentially infringing content, was there?

A January? No, there was not.
Q In fact, it wasn't even being di scussed
until March based on testinobny and the docunent we | ooked at

earlier, correct?

A According to those emnils, yes. | don't

recall if we had any other the conversation between January

and March that aren't captured in the email or have the

docunent s
Q And at | east Audible Magic was never
i mpl enented until, | believe, August 10th, 20077
A Excuse me. That's correct.
Q Ri ght ?
A Yes.
Q Do you believe by failing to inplenment a

technol ogi cal solution earlier Addicting Clips was making it

easi er for people to upload infringing content and thereby

in violation of Section 2 of the set of guidelines?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

03:11: 02

03:11:12

03:11: 35

03:11: 46

03:12: 07

MR, W LKENS: Objection to form

A No, | don't.
Q Why not ?
A I don't think we did anything on the

site itself that nmade it easier for people to upload

content.

Q But you don't believe Paragraph 2 here

was designed to i npose affirmative obligations upon you

simply it is designed to preclude you fromfostering

i nfringement?

MR. WLKENS: Objection to the form

And |'mjust going to caution the witness not to

get into conversations with counsel about No. 2.

A Coul d you rephrase the question, please?

Q Sure. You've stated -- and please if

I''m m scharacterizing your testinony, that's not ny

intention. | just want to nmake sure we're tal king about the

same thing. You stated, as | understand it, that you

understood the inport of Guideline No. 2 to mean do not

encourage the upload of infringing content and do not make

it easier for users to upload infringing content?

A Correct.

Q That strikes me as an exhortation not to

take action that would nake it easier?
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A Correct.

Q As opposed to a requirenent to take an

affirmative action on your part as an Atom enpl oyee?

A As | understood it, correct.

Q And as you actually acted to effectuate

it, correct?

MR, W LKENS: Objection to form

A I nmean, we did act after this in, |

think, trying to make it nore difficult in making all the

clips eventually be pre noderated before they went live even

before we inplenented Audi bl e Magic.

Q Do you believe that means that during

the period of time prior to noderation you would have been

in violation of this policy?

MR, W LKENS: Objection to the form

A The period prior to noderation? No.

Q So you don't believe that noderation

woul d be required to neet the standards of No. 2 in this

gui del i ne?

MR, W LKENS: Objection to the form

A I think, you know, reasonable care is a

pretty broad statenent and given the technol ogical tools we

had at the tine, | think we were doing everything we can to

foll ow No. 2.
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Q When you say, "The technol ogical tools,

we had at the time," are you referring to the technol ogi ca

tools Addicting Clips actually had inplenmented on its site

at the tine or are you referring to the technol ogical tools

available in the marketplace to UGC websites at the time?

A The tools that we had to inplenment on

the site at the tine.

Q If there were tools available in the

mar ket pl ace at the tine that you had not inplenmented such

as, for exanple, Audible Magic --

A Uh- huh.

Q -- which you cane to inplenent in

August, do you think your failure to inplenment them eight

mont hs earlier in January would be evidence of a failure to

exerci se reasonabl e care?

MR, W LKENS: Objection to the form

Calls for a legal conclusion

Q You can answer.

A No.

MR, RUBIN. And, M. WIkens, could you

pl ease explain the basis for your |egal conclusion

of objection?

MR. WLKENS: Well, | think that --

that -- that you used the term "reasonable care"
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and asked himto nmake a concl usi on about that.

And | think can be construed as asking for a | egal

concl usion. He answered the question.

MR, RUBIN. Is it your position,

M. W kens, that the reasonabl e care standards

set forth in Paragraph 2 is the |egal reasonable

care standard?

MR. WLKENS: | don't know how you

intended to use the term

MR. RUBI N: M. WIlkens, I'masking a

question about a document your client prepared and

produced. |'m asking a question in the context of

that docunent. So |I'm asking you is that what

this docunent is, it's a legal standard of

reasonabl e care?

MR. W LKENS: M chael, the question is

totally inappropriate. This is a deposition.

You' re asking the witness questions. He answered

the question. Wy don't you proceed with your

questions?

MR, RUBIN. M. WIlkens, |I'm asking you

to explain the grounds for your objection.

MR. W LKENS: | explained the grounds

and if you don't like the grounds as | explai ned
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them that's fine, but -- but he answered the

question and you can continue.

MR, RUBIN. | don't like having

obj ections nmade that don't have grounds that are

supportabl e repeatedly over time ina -- in a

deposition. | believe that's continuing despite

the fact that we've had certain objections

overruled and | don't think it's appropriate.

think we've spent enough tine of M. Jackson's on

this issue throughout the course of the day.

MR. WLKENS: | don't agree

MR. RUBIN: Well, then we can spend nore

of his time, but I don't think I'"mgoing to

i ndul ge upon himin that way.

Q And we didn't cover No. 1 in the

gui delines. When you read it, do you understand it to be a

gui deline or nore a statenent?

A | believe it to be both

Q How do you understand it to be a

gui del i ne?

A The guideline is that we respect

copyright laws, so that's -- you know, the guideline here is

to foll ow copyright |aws.

Q And what did you to fulfill that
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gui del i ne?

A Follow the rest of the -- and | think

the -- you know, respects copyright |aws, but, you know, |'m

not a copyright lawer or expert. So | think that the

actual criteria listed in Section 3 are what | would assune

to be the copyright laws in this particul ar case.

Q Okay. So we've tal ked about 1, we've

tal ked about 2

A Uh- huh

Q Let's tal k about 3.

A Okay.

Q Alittle bit nmore involved than the

first two. Could you read the preanble to 3 out |oud?

A Sure. "The follow ng are sone

gui delines for determ ning whether video content is or

shoul d be considered 'clearly infringing or 'obviously

infringing' and thus, should not be posted on any MIVN UGC

site. "

Q Do you understand why the two phrases

"clearly infringing" or "obviously infringing" are set off

in quotation marks?

A | do not.

Q And what was your understanding, M.

Jackson, of what you should do as a nember of the porn
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patrol or an enployee of Addicting Clips nore generally, if

you encountered content on the Addicting Clips service that

fell within one of the categories listed under Paragraph 3?

A My under standi ng was that we were

supposed to i medi ately take that clip out of public view,

take it down and contact the legal teamw th the

information, the link to the clip and why it was taken down.

Q And just to be clear, so | understand

your answer, at |east as of January 22nd, 2007, the date of

this docunent, and | believe even in April when Joel Sanders

was applying these guidelines, as we saw in Exhibit 14 in

response to the request you made in Exhibit 13, these

gui delines were being applied to videos that had al ready

posted to the service, correct?

A Correct.

Q So in the category of videos that you

were instructed to automatically take down, there's a sub A

to Paragraph 3.

A Yes.
Q Coul d you read it out |oud?
A "“Any user uploading video content that

is longer than 2.5 mnutes that neets any of the follow ng

criteria."

Q Before we get into the sub criteria,

154

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

03:19: 45

03:19:55

03: 20: 02

03:20: 11

03: 20: 29

want to focus on the run tinme listed in A

A Sure.

Q Do you understand what | mean by run
tinme?

A I do.

Q What do you nmean by run tine?

A The |l ength of the video.

Q And in this context that would be 2.5

m nutes, right?

A Correct.
Q VWhat did you understand to be meant by
3(a)?

MR. WLKENS: In answering that
questions, I'mgoing to just caution you not to
get into under -- your understanding if it's based
on a conversation with |legal counsel of the
meani ng of 3(a).

A If that's the case, | can't answer the
question.

Q M. Jackson?

A Yes.

Q I'masking for your understandi ng of

what 3(a) nmeans as you read it, not the sub 1, sub 2, sub 3.

A I understand what you're asking ne.
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Q You don't know what it means that any

user upl oaded content that's longer than 2.5 m nutes and

meets the following criteria?

A Oh, yeah. That particul ar sentence,

yes. It means that if it's longer than 2.5 m nutes then you

apply the following criteria or that -- you know, then the

following criterias apply. Yes, | do understand that.

Q Okay. \What question did you think that

I was asking that you wouldn't have been able to ask --

answer based on comrunications with counsel ?

A VWhy -- the significance of two and a

half mnutes as a run tine.

Q That was not ny question
A Al right.
Q But you did understand that -- that 2.5

m nutes had some significance?

A Yes.

Q And you did apply this guideline as
witten?

A Correct.

Q So let's | ook, for exanple, at A(1)?

A Okay.

Q It says that if the uploaded video

content is longer than 2.5 minutes and is a recogni zed copy
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of or excerpt fromany nmotion picture it should be rejected?

A Yes.

Q What happens if the clip was 1.5 m nutes
| ong?

A We woul d not have reviewed the clip.

Q It sinmply would not have been presented

for review?

A Let me take that back. W would have

| ooked at it from a pornographic standpoint, froma content

standpoint. But if it did not neet criteria based upon

Exhibit 15 -- if it was not pornographic and it was |ess

than two and a half mnutes, then we woul d not have -- we

woul dn't have reviewed it for this criteria

Q So a recogni zed copy of or excerpt from

any notion picture that was less than 2.5 mnutes |ong would

have been allowed to remain on the service?

A I mean, according to the guidelines set

forth in that docunent, yes

Q Gui del i nes whi ch you understood and

followed in your job on the porn patrol in review ng

content, correct?

A Correct.

Q And that was regardl ess of the content

owner of the motion picture; isn't that right?
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A Correct.

Q Whet her it be Viacom Fox or any other

entity, correct?

A It was -- yeah. \Whoever the user was it

was irregardl ess

Q And what happened if the video was five

m nutes long and you didn't recognize it as being froma

notion picture?

A Then nove down to the other pieces of

criteria

Q So the application of this guideline was

dependent upon your ability to recognize the content?

A Correct?

Q So if you personally, Brendan Jackson or

Scott Roesch or Cindy Ench or Joel Sanders or whonever it

was that was reviewi ng clips that day, sinply didn't

recogni ze the content for whatever reason, they didn't have

the cultural know edge, they didn't see the novie, they

didn't recognize the people init, that video would stay up

no matter how long it was?

A Correct.

Q Woul d you consider such a situation to

be a violation of these policies?

MR. WLKENS: Objection to form
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A A situation where the video stayed up?

Q Correct.

A It's tough to make that deternination
based upon the -- they repeatedly say recognize. So as the

person | ooking at themand | don't recognize them then

don't think I"'min violation of the policy.

Q In that sense the policy was dependent

upon your ability to recognize the content, wasn't it?

A Correct.

Q Woul dn't any human based revi ew policy

be dependent to sone degree on the ability of the reviewer

to recogni ze content?

MR. W LKENS: Objection to form

A I think that there's a difference

bet ween recogni zi ng actual content and recogni zi ng

professional content. | think there's a difference there

So | may not recognize a novie for its actual actors, but

can recognize this is probably a novie, take it down for

further review

Q So did you take down content when you

perceived it to be, to use your word, professional content?

A Yes.

Q Had you ever seen user generated content

t hat | ooked professional to use your word?
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A At that tine sonme, but not a lot.

Q But it existed, didn't it?

A It did, yes.

Q So in applying your criteria or at |east

the criteria you just described, which is to utilize

prof essional as a proxy for recognized, there's a risk that

you are renoving aut horized UGC content, correct?

A That risk does exist. Qur posture was
better safe than sorry. |If it was actually owned by the
content provider and they -- you know, they came back with

that, they would go back on the site.

Q That's not what this policy says

t hough, is it?

A No.

Q Do you know i f everyone on the porn

patrol followed your personal policy of using professiona

as a proxy for recognized?

A I don't -- | can't speak for them

Q The same di scussion we just had about

nmotion pictures could apply to tel evision programi ng and

television comercials, couldn't it?

A I think it probably applied to all these

t hi ngs.

Q Well, let's |ook at 47
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A Okay.

Q "I ncl udes any recogni zabl e popul ar
nmusic."

A Sure.

Q There are two qualifiers -- qualifiers

on nusic, right?

A Recogni zabl e and popul ar, yes.

Q So what if you recognize it, but it's
not popular? These guidelines don't tell you to take it
down, do they?

A They don't. Although any -- any
recogni zabl e nusic from my perspective was taken down. |
don't nean the term "popular" applies to nusic. It goes
beyond just what's popul ar on the charts.

Q Well, what do you understand it to nean?

A You know, honestly | woul d take down
anyt hing that was recogni zable. W happen to have, you
know, Jesse Hollister on our legal teamwho is a nusic
expert and he went to nusic school and these things. And so
he was able to recognize a quite of bit of music that we had
never heard of. And so in this regard, again, | was nore
safe than not taking down the mpjority of nusic | heard,

letting himhear it and see what he thought.

Q But that's not what this policy says,
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t hough, is it?

A No.

MR, W LKENS: Objection to form

Q No. 5, "Includes a third-party | ogo or
bug or copyright notice." Do you know what a bug is?

A Yes.

Q What's a bug?

A It's an industry termfor when you're

wat chi ng NBC and they show the little peacock in the corner

that's a bug. They do the same thing with online video as

wel | . It's the mark, the marker

Q Have you ever known any conpanies to

aut horize the upload of content that contains third-party

| ogos or bugs or copyright notices?

A To Addicting Clips or in general?

Q Let's start off in general

A I don't -- | don't know.

Q You' ve never heard of that practice?

A I've heard of clips being uploaded and
they' ve got bugs on them but | -- | can't be sure that

they' re authorized by the owners.
Q VWhy can't you be sure?
A I just don't know. | don't have -- |I'm

not privy to the information between the clip owners and the
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site I'mlooking at to know that this is authorized by them

Q Well, what if there's no information

exchanged between the clip owner and the site? It mght

still be authorized, right?

A I --

MR, W LKENS: Objection to the form

Calls for speculation.

A I don't know.

Q VWhen you were at Addicting Clips --
A Yes.

Q -- was there never an occasi on when

content was uploaded with a copyright notice or a

third-party logo or a bug that was actuality authorized?

A There were cases, yes.

Q But it wasn't apparent on the face of

the content it had been authorized, was it?

A That's correct.

Q Let's nove on to No. 6. Could you read

No. 6 out | oud?

A "I's a copy of, or an excerpt from any

Japanese television program or."

Q Do you speak Japanese, M. Jackson?
A I do not.
Q Do you know why Japanese tel evision
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progranms were singled out?

A We just had gotten an abundance of clips

on our site of Japanese game shows and other prograns people

had been posting.

Q But it would be okay if other material

from other foreign countries was posted?

MR, W LKENS: Objection to the form

A I don't know. Anything that seened to

us, again, like | said, to be real television, nmovie

prof essionally done regardl ess of |anguage was taken down.

I don't know specifically why Japanese was here beside

that's the reason we had a lot of it.

Q But that's only if it was |longer than

two and a half mnis it was taken down, right?

A According to these guidelines, yes.

Q If it was |l ess than two and a half

mnutes long, it was allowed to stay up regardl ess of what

it was, right?

A According to these guidelines, yes.

Q Gui del i nes whi ch you read, understood

and applied in the context of your job as a nmenber of the

porn patrol and as an enpl oyee and product manager generally

of Addicting Clips, correct?

A Correct.
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Q And you understood that others enployed
these guidelines as well, didn't you?

A Yes.

Q In fact, you instructed others to enpl oy

these guidelines, didn't you?

A I did.

Q Do you see No. 7?

A I do.

Q Can you read No. 7 out |oud?

A " Conbi nes excerpts fromone or nore

notion pictures, television prograns and/or third party web

content and does not include any original creative elenments

or commentary."”

Q I believe you testified earlier -- and

correct me if I"'mwong -- that the way you conducted the

review as a nmember of the porn patrol is that you | ooked at

the thunmbnail and then you | ooked at the title to determnne

whet her or not you needed to watch the video as the first

step during the review process; is that right?

A Correct.

Q And in Exhibit 13 you instructed

M. Sanders to take a cursory look at the videos; is that

right?

A Yes.
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Q Sois it fair to say that you weren't

wat chi ng every one of the videos fromstart to finish?

A That's fair to say.

Q How did you go about applying guideline

No. 3(a)vii?

A That was a tougher one to enploy. You

know, the -- the non legal termof this would be a nmash up.

And, you know, my understanding there is that it was kind of

a fine line between what you could and couldn't do. In

t hese cases we generally would send themto the |l egal team

to reviewto see if they -- you know, if they would be then

withheld to users or not.

Q Coul d you expl ain what you understand a

mash up to be?

A It's explained very well here. But, you

know, it's a conmbination of different creative el enents,

music, novies, TV shows that are edited and strung together

to create a new piece of creative work

Q And if | understand these guidelines

correctly, if the mash up was less than 2.5 mnutes long it

probably woul dn't even be reviewed except potentially for

por nogr aphy?

A Correct.

Q So as long as it passed the pornography
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screen it was allowed to stay up. Questions only arose, if

at all, if it was longer than 2.5 mnutes long; is that
right

A That is correct.

Q Coul d you read 3(b) out |oud?

A "Any video content, of any |length, that

is copied directly fromany notion picture, television

progranmm ng or content from another website by an enpl oyee

of an MIVN UGC website, unless the copied content is

licensed to the MIVN UGC website."

Q VWhat do you understand that to mean?

A Basically that we are not supposed to be

recording any other third-party content and putting it on

our site as an enployee of MIVN

Q Is that a practice that Addicting Clips

had engaged in?

A Not while | was there
Q Had it engaged in it before you got
t here?
A Not to my know edge.
Q As far as you know, there was never an

occasi on on whi ch YouTube vi deos were posted to Addicting

Clips?

A Can you define posted?
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Q Vi deos that were uploaded by users to

YouTube | ater being scraped or otherw se copied fromthe

YouTube website and then reposted onto Addicting Cips by

Addi cting Clips personnel ?

A Not scraped or downl oaded or upl oaded

no.

Q I n any cont ext whatsoever, did videos

upl oaded to the YouTube website ever nake their way onto the

Addi cting Clips website by actions taken by Addicting Clips

personnel ?

A We would link to those videos from our

site, but we would link to the -- you know, link to the

actual YouTube page. We wouldn't take video down from

YouTube and take it to our site and put it back up

Q Why woul d you do that?

A Why would we link to the content?

Q Correct?

A Because our goal was to be the best
place for UGC -- all UGC on the web. And so it was common

for us to link to other UGC sites including YouTube and

others if they had great content and we would feature it on

our website as well.

Q And YouTube had great content that you

want ed to feature?
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A Occasional ly, yes, there was content

they had we wanted to feature.

Q And did you watch the content before you

linked to it?

A Yes.

Q Al ways?

A Oh, vyes.

Q How often did you link to the YouTube
website?

A It varied depending on content.

Q Varied in what degree?

A If there was great content every day we
could have linked to themevery day. |If there was not great

content for a week, we could not have linked to themfor a

week. |t just depended on what content was there and what

was socially relevant at the tine.

Q But there was occasion, sometimes every

day, sonetines every other week, where there was socially

rel evant nmaterial on the YouTube website that you thought it

was inmportant in order for Addicting Clips to be the best

UGC website to link to YouTube; is that right?

MR. WLKENS: Objection to the form

A You know, if it was great content we

would link to it, yes
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Q And the word | think you used was

"socially relevant"?

A Yes. If it was relevant to sonething

t hat was happening at that nonent that was popular in

soci ety and the content fit that and, you know, it was

pertinent and made sense, we linked to it.

Q Did there ever cone a time when you

stopped linking to YouTube videos?

A I don't know if we ever stopped linking
to the videos. | don't recall

Q Even after Viacom sued YouTube for a
billion dollars you continued to link to the videos on the

YouTube service?

A Well, | ooking back on one of your
previous exhibits -- and | don't remenmber which one it
was -- between Scott and Cindy and I, we no | onger featured

those on our front page, but | do not believe we stopped

linking to the videos. Again, I'mnot clear. | don't

recall specifically

Q Did you ever cone to believe that

YouTube stopped being a source for socially relevant UGC?

A No.

Q Do you think it's a source of socially

rel evant UGC today?
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A Yes, | do.
Q Do you think it's a pirate site?
A I think there's definitely some pirating

goi ng on, yes.

Q Do you think there's pirating going on

at Addicting Clips?

A Just based upon sone of the videos we

rejected, yes.

Q Do you think it was an endem c aspect of

a site that hosted UGC?

MR. WLKENS: Objection to form

A I can't comment on every other site, but

I know fromthe sites that | went to that it was comonly

some copyrighted, pirated content there.

Q Have you ever been or experienced a UGC

site of any magnitude that didn't face any issue with

respect to unauthorized content?

A No.

Q Do you think it's -- the presence of

unaut hori zed content is a reflection of the service itself?

MR, W LKENS: Objection to the form

Q Do you think the presence of

unaut hori zed content on Addicting Cips was a presence of

the work you did -- rather a reflection of the work you did
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as the product manager of Addicting Clips?

MR, W LKENS: Objection to the form

A No.

Q Do you think it would be fair to

conclude that the presence of allegedly unauthorized content

on anot her service would then be a reflection on the

operators of that service?

MR. WLKENS: Objection to the form

A Personal reflection? | don't understand
the --

Q Sure. We can start there.

A I nean, | don't know what the guideline
to the other services are. I know that, you know, from
my -- our own personal guidelines we were doing all we
could. | don't know what the other sites guidelines |ooked

like, so | really can conment.

Q But on a personal |evel?

A Again, | don't know what their -- | know
for ny owmn self. | can't speak for themon a persona
| evel

Q Do you see No. 4 --

A I do.

Q -- in Exhibit 16?

A I do.
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Q Coul d you please read it all owed?

A "MIVN UGC sites may post copies of, or

excerpts from unlicensed notion pictures, television

progranms and/or web content if the copies or excerpts are

acconpanied with sufficient original creative el enents or

commentary to constitute 'fair use.' MIVN enpl oyees shoul d

seek instructions from BALA representative when relying on

"fair use.'"

Q VWhat was your understanding of this

gui del i ne?

A This is another piece to ne that kind of

was simlar to the idea of the mash up and -- and that idea

of fair use. This is one, again, we err on the side of

caution -- or | did at least -- and would, you know, take

these down nore often than not and get approval fromthe

| egal team

Q What is a BALA representative?
A I do not know.
Q Is it a business and legal affairs

representative?

A It could be. |'"mnot sure that's an

acronymthat's used at MIV.

Q You never had occasion to seek

instructions froma BALA represented?
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A You know, our main |egal contact was

al ways Victoria, so | never -- you know, |'m sure there were

other |awyers there before, but | always went through

Victoria or Jesse through Victoria.

Q Do you know if Victoria Libin was a BALA

representative?

A I do not know.

Q Did you find it fairly easy to make

det erm nati ons about which clips should be rejected for

vi ol ati ng pornography guidelines?

A Yes.

Q Did you find it just as easy to make

det erm nati ons about which clips should be rejected for

viol ating the copyright guidelines?

A | personally found it easy. |'m you

know, a cultural nmedia junkie, so | feel |like my base of

knowl edge for nmusic and television is fairly large. So

found it to be -- to be fairly easy for me personally.

Q Did you take into account the

aut horization status of the video when you made the

rej ection?

A For those videos that | knew were

aut hori zed, yes.

Q Coul d you explain that answer?
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A So there were some content providers

that had put content on our site that we contacted to make

sure that they were the actual owners of that content. So |

knew when that person's user name upl oaded content X that it

was their content fromtheir network

Q And how many clips a day roughly were

upl oaded to the Addicting Clips website?

A You know, it varied anywhere from50 to
150 or 200. I1'd say we tried to average around a hundred
per day.

Q But you think for someone who didn't

have the |l evel of cultural know edge you do mi ght be a bit

nore challenging to apply the copyright guidelines?

MR. WLKENS: Objection to the form

A Possibly. | think we were |ucky to have

peopl e that worked on this specifically who were very

know edgeabl e about popul ar culture

Q M st akes were nmmde, though, weren't

t hey?

MR, W LKENS: Objection to the form

A Can you be nore specific?

Q Sure. In the course of review ng

content for the porn patrol, reviewers made m stakes, didn't

t hey?
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A I cannot recall any specific n stakes

I'msure there were sone, but | don't know.

Q W thout regard to any specific nm stakes,

do you recall that videos that should have under the

gui delines been rejected weren't and videos that shouldn't

have been rejected were?

A | can recall videos that shouldn't have

been rejected that were. | don't -- | can't speak

personally for ne of any videos that got through nme that

| ater found out shouldn't have. | don't -- | don't

remenber .

Q But you found out videos that you had

rejected that shouldn't have?

A O there were videos that had been
rejected in general. Again, erring on the side of caution,
you know, sonmeone would -- fromlegal would cone to ne and

say, you know, this has been rejected, you m ght want to

follow up with this content provider. |In those cases we

would. And if we found out they were the correct person

then we would talk to them about their content and how we

coul d maybe use it nore on our site.

Q At some point did the porn patrol stop

patrolling?

A Yes.
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Q When was that?

A I do not know specifically when that
was.

Q When the porn patrol stopped patrolling

did Addicting Clips revert to an unnoderated situation?

A In the progression of noderation,

bel i eve the next thing we did was to then start previ ew ng

all videos that were uploaded to the site before they went

live.

Q When you say "we," who are you referring
to?

A I know ultimately it was the fol ks at
IFilm | feel like intermttently there was another
solution, but | -- | don't recall

Q Did --

MR. RUBIN. Well, let me just go ahead

and i ntroduce an exhibit, Exhibit 17

(Wher eupon, Defendants' Exhibit 17 was

mar ked for identification purposes.)

Q M. Jackson, Exhibit 17 is a docunent

produced by Viacomin this action bearing Bates No.

VI A01981185. It is an email that you sent to Joel Sanders

and Scott Roesch on Monday April 23rd, 2007. Do you see

t hat ?
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A | do.
Q Do you recall sending this email?
A I don't.
Q Coul d you read the first sentence,
pl ease?
A Sure. "I wanted to thank everyone for

all the support you have been giving to Addicting Clips over

t he past few nonths by hel ping us root out our obvious

Copyright and TOS viol ations."

Q VWhat are you referring to when you are

t hanki ng M. Sanders and M. Roesch for their help in

hel pi ng Addicting Clips root out its obviously copyright and

TOS viol ations?

A | believe | was referring to the porn

patrol we were all taking part in. This actually went to

the entire Atom customer service team It was only cc'd to

Joel and Scott.

Q Oh, thank you for that clarification.

So the emai|l address matom CS_team went to a nmuch broader

group of peopl e?

A Yes. It went to the Atom custoner

service team

Q And who was a part of the Atom custoner

service teanf
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A | can see faces, but | don't renmenber
their nanes. There were, | think, three or four people in
the Atom custoner service team Jerry Govani | believe is

one. The other three | don't renenber

Q Was Cindy Ench one of thenf
A No.
Q So the nenbers of the Atom custoner

service team were part of the porn patrol too?

A They were, yes.

Q So by the end of its operation, the porn

patrol had swelled to include not only the original menbers

that we've seen on a various set of exhibits today and that

you' ve described in your testinony, but also the custoner

service teanf

A That's correct.

Q Four nore individuals?

A Yes.

Q Why did it grow to include four

addi ti onal peopl e?

A | believe it was always -- they were

al ways part of it. | nean, | could be incorrect there, but

they were hel ping during the day to nonitor videos. And

they al so worked | ater hours and worked on the weekends, so

they were able to provide extra coverage. You know, it
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was -- SO...

Q Coul d you read the second sentence?

A Sure. "You will be happy to hear we

finally put together a 24/7 noderation solution that wll

launch on May 15th, which neans starting the 15th you won't

need to check AC again for violations."

Q Does this rem nd you that the porn

patrol stopped patrolling somewhere around md May 20077

A Yes.

Q And | believe you testified that you're

recollection is is that the noderation duties were taken

over by IFilmat that point?

A Correct ed.

Q Was that the plan all along at Addicting

Clips; that is, that the porn patrol would be operative for

some period of tinme and then IFilmwould take over?

A The plan was that the porn patrol would

be active for a certain period of tine and then there would

be a solution. | don't think fromthe beginning we had

IFilmspecifically at the beginning to be the solution

Q So when you started working at Addicting

Clips in June -- sonetime in June of 2006, Addicting dips

had no technological filter for uploaded content and no porn

patrol and nothing |like the porn patrol, that is, no human
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review of clips either before they were upl oaded or after

they were upl oaded?

A Not hi ng besi des us just being on the

site, you know, in the normal course of business and seeing

somet hi ng that was copyright infringenent.

Q Sure. O pornography for that matter?
A Or pornogr aphy.
Q But no standardi zed protocol for the

review of content on the service; isn't that right?

A That's correct.

Q Did you understand that to be a

del i berative decision of the conpany not to enploy a review

protocol for content on the service at that tinme?

MR. WLKENS: Objection to the form

A And, again, | have to ask this. | think

goes to --

MR WLKENS: If it's --

Q It's a yes or no question.

MR. W LKENS: Yeah, you can answer yes

or no and if you need to consult about

attorney/client after that we can do that.

A Coul d you pl ease restate that?

Q Did you understand it to be a

del i berative policy of the conpany not to review or nonitor
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content on its service --

A Yes.

Q -- at that time --

MR, W LKENS: Obj ection.

Q -- at the time you joined the conpany?

MR. W LKENS: Sane obj ection.

A Yes.

Q VWhat did you understand to be the basis

for that policy?

MR. WLKENS: And if your understanding

is based on conversations with counsel, | instruct

you not to answer.

A Okay. Based on that, then | can't

answer the question.

Q Did you have conversations with Victoria

Li bin that informed your understandi ng of the policy?

MR, W LKENS: You can answer that yes or

no.
A Yes.
Q What did Victoria Libin tell you?

MR, WLKENS: | instruct you not to

answer that question.

MR. RUBIN: It is our position that

Vi acom has wai ved privilege on this issue as a
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result of M. Salm's testinmony. And your

instruction, therefore, is inproper.

MR, W LKENS: We don't agree with that.

MR. RUBIN. Okay. | understand you

don't agree with it. You risk having to reseat

this witness by taking that position.

MR. W LKENS: We don't agree with that

and we believe if that's your position, then

you' re opening the defendants' witnesses to

testify on the sane issue.

MR. RUBIN. W haven't waived on that

i ssue.

MR. WLKENS: | disagree with your

posi tion.

MR, RUBIN. | look forward to receiving

a letter fromyou pronptly outlining the basis of

your contention of waiver.

MR. W LKENS: I'd like to receive a

letter fromyou outlining your basis for claimng

that there was a waiver and if | get a letter --

MR. RUBIN: You know the basis.

MR. W LKENS: | don't know the basis.

Why don't you send me a letter and why don't we

continue with this deposition instead of del aying,
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t hat doesn't exist?

A That's true.

Q It's an existential problemwe're

constantly confronting in these situations. Privilege

obj ections is another one.

MR. W LKENS: Why don't you nove on.

MR, RUBI N: Excuse ne?

MR. W LKENS: Pl ease nove on.

MR. RUBIN: Thanks, Scott. | appreciate

MR. W LKENS: Instead of casting

asper si ons.

MR. RUBIN: Casting aspersions? Not --

not the least of what 1'mdoing. Trying to make

levity in -- in what's not a light situation.

Sorry that you misinterpreted it.

MR. WLKENS: | don't think I
m sinterpreted it. Please -- please continue.
MR. RUBIN: | will conduct this

deposition at ny own pace.

Q Do you know when the policy changed from

a policy of no proactive nmonitoring of content to one of

proactive nonitoring of content --

MR. W LKENS: Objection to --
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after the

Clips?

Q -- on Addicting Clips?

MR, W LKENS: Objection to the form

A I don't recall a specific date.

Q Do you recall a general time frane?

A | don't.

Q Do you recall whether it was before or
August 2006 acquisition by Viacom of Addicting

A It was after.

Q Do you know whether or not Viacom was

the instigation for the change in policy?

A I don't recall.

Q You don't know?

A | don't know, no.

Q Do you know who woul d know t hat ?

A I would say those people that would know

woul d be Scott Roesch or Victoria Libin.

very first

Q You were involved, weren't you, in the

steps of outlining and devel opi ng the noderation

strategy for Addicting Clips, right?

MR, W LKENS: Objection to the form

A I nvol ved how?
Q I nvol ved in any way.
A Yes.
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Q But you were nore than just involved at

a low level, you were actually actively involved in

researching the options avail able and hel ping to sel ect

them weren't you?

A Yes.

Q In fact, as early as January of 2007

you were already putting together a top line framework for

the nonitoring with resource allocation and process, weren't

you?
A I don't recall.
Q Look at a docunent.
A I figured you had one
MR. RUBIN: I'd like to introduce
Exhi bit 18.
(Wher eupon, Defendants' Exhibit 18 was
marked for identification purposes.)
Q M. Jackson, Exhibit 18 is a docunent
Vi acom produced in this litigation. |t bears Bates No.

848 -- pardon me -- vl A00848179 through VI A0O0848180. Do you

recogni ze this docunent?

A | do.

Q How do you recogni ze this docunent?
A | created it.

Q What is this docunent?
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A This document is a proposal for how to

monitor the site from an enpl oyee standpoint and a resource

standpoint as well as, | think, the beginnings of what the

nmoni toring procedure would look Iike on the site froma

techni cal standpoint and a process standpoint.

Q If you look at the first section on the

second page --

A Yes.
Q -- entitled "AC Clip Mnitoring
Resources and Procedure."” You see the first part is broken

out as nonitoring resources, right?

A Yes.

Q It says, "At current clip level." \\hat

did you understand the current clip level to be in early

January 20077

A You know, again, as | said earlier, it's

bet ween maybe 50 and 150 a day. Average | usually tried to

get was around a hundred per day.

Q Do you happen to know how nmeny vi deos

wer e being uploaded to YouTube at this time?

A I don't recall.

Q Was it nore than a hundred?
A Yes.

Q Many nore than a hundred?
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A I couldn't say so wi thout assum ng
Q Make a guess.
A I couldn't guess. | would say, yes,

many nore than a hundred is probably an accurate statenent.

Q When you say "many nore than a hundred,"

what woul d your guess be?

MR, W LKENS: Objection to the form

A I really don't know.

Q Most of this docunent tal ks about

moni toring for pornography, doesn't it?

A No. There's a section in here that

tal ks about watermark clips, clips fromnovies, TV, et

cetera.

Q Sure. But that's under the nmonitoring

procedure, 2(c), isn't it?

A Under nonitoring resources, 1(a), as

wel |

Q That's what they were responsible for

t aki ng down, right?

A Yes.

Q In terns of procedure --

A Based upon guidelines we provide

Q Correct. And would those guidelines be

t he guidelines we |ooked at earlier?
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A

Q

January 1lth,

A

Q

January 22nd,

A

gui del i nes were as

that they woul d be

Q
exi sting policy as
on it?

fina

A

Q

at least of Exhibit 16 the word --

draft on it didn't

inmplied in that

2007.

2007.
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I'"'mnot sure.

Well, this docunent is dated

Okay.

And Exhibit 16, | believe, was dated
What ever the -- whatever the final

provi ded by MIVN | egal woul d be the ones

referencing in this docunent.
VWhen you say final

you nean the

applied, not necessarily one that said

Correct.
Because we tal ked about in the context
the fact that it

says

have any inmpact on the fact that it was

current fornf

A Yes.

Q What we're | ooking at here in Exhibit 18
evol ved, though, didn't it?

A Which -- which portion?

Q General |l y speaking this process evol ved

A The nonitoring piece evol ved beyond ny
initial proposal. The procedure evol ved somewhat.
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Q Did you ever -- actually, if you | ook at

the procedure conponent of this -- pardon nme -- the

resources conponent of it --

A Yes.

Q -- Section 2 says, "Mderator would be

an outsourced enployee in India and would be paid at $6 an

hour." Do you see that?
A I do.
Q Do you know what that's referring to?
A One of the ideas we had was to outsource

this and | had reached out to a few different outsourcing

conpani es and -- that had enployees in India and, as

recall, nost of them had a $6 an hour fee. So that's what

it was in here

Q And did you think this to be a

reasonabl e cost to spend for reviewers based on the clip

Il evel that was referenced in bullet point 1?

MR, W LKENS: Objection to form

A I"mnot sure if it was reasonable or
unreasonable. It was sonething | was asked to -- to
research and perform-- you know, report on that.

Q VWhat was your opinion as to the

reasonabl eness of it?

A Based upon -- ny opinion was was that if
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we were to have to pay soneone or to have -- if we were --

if we were to have a resource to do this, the | east

expensive woul d be the best way to go as opposed to hiring

someone in San Franci sco which would not have been $6 an

hour .

Q Did you reach out to any U.S. based

conpani es?

A Yes. | believe | reached out to a

conpany who did outsourcing in the M dwest.

Q Conpany cal |l ed Rural Source?
A I don't renmenber if that's their name or
not .
MR. RUBIN: I'd like to introduce
Exhi bit 19.

(Wher eupon, Defendants' Exhibit 19 was

marked for identification purposes.)

Q M. Jackson, Exhibit 19 is a docunent

produced by Viacomin this litigation bearing Bates No.

VI A10387748 through 49. An enmmil string that begins with an

email fromyou to Inquiry_DG dated Friday January 5th, 2007.

And then a response and a bit of back and forth between you

and John Wight of Rural source.com Do you see that?

A | do.

Q Is this the contact you were referring
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to, to an outsourcing agency in the M dwest?

A Yes.

Q Do you see the first email you sent on

Fri day January 15th, 2007?

A I do.

Q "Subject: Video content screening"?
A Yes.

Q VWhat was the first sentence of your

emai|l to Rural Source?

A I nmanage a user generated content site

simlar to YouTube that is part of the MIV network.

Q Do you recall ever having the

conversation that was between the lines of this

comuni cati on?

A | do.

Q What was the substance of that

conversation?

A Fi ndi ng out how their outsourcing worked

and associ ated costs.

Q And what did you |l earn?

A I learned that they are an outsourcing

conpany that enpl oyees sonme people in rural cities, nostly

stay-at-home nons, and have a very simlar nodel to that of

those in India, just in the US
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Q After learning that Rural Source

enpl oyed mi dwestern stay-at-hone nmonms, as you' ve descri bed
it, for their outsourcing, did you pursue it any further?

A I -- | believe we did not and | think it
was based nore on cost factors.

Q The -- the midwestern stay-at-honme nom
was nore expensive than the $6 an hour content reviewer in
I ndi a?

A At that time, yeah, that's what
r emenber .

Q Do you ever recall interacting with a

conpany by the name of Catal ytic?

A I do.

Q VWhat do you recall about that?

A They were an outsourcing conpany.

Q What ki nd of outsourcing services did

they offer?

A I believe we talked to them about doing

some of the things that | put together in Exhibit 18 as far

as being a nonitor, nonitoring resources.

Q And did Addicting Clips consider using

Catalytic as a nonitoring sol ution?

A | believe we did. Fromny -- ny nenory,

I believe they were brought to us from MIVN as opposed to us
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going to them

Q Do you recall meeting wi th personnel

from Catal ytic?

A I recall, | think, neeting with sone
peopl e on the phone. | don't remenber if | did in person or
not though.

Q Do you remenber what you discussed with

personnel from Catal ytic?

A Actually I do. We discussed -- they

wer e doing some monitoring of the -- the text stream for

Total Request Live. You know, as you were watching Total

Request Live there's some live text. And | believe that

they came to us -- or their -- they talked to us about their

expertise and how they were handling that information coning

in. They were nonitoring it in realtime and putting it up

on the site. | think that's the basis of their desire to

help us with our problem

Q So it was your understanding then that

they al ready had sone invol venent with Viaconf

A Yes.

Q Total Request Live, to which you just

referred, is an MIV program is it not?

A That is correct.

Q VWhat el se did you discuss during your
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conversations with thenf

A I don't recall specifically. | would

have to assume it was about nonitoring -- nonitoring the

content of our site.

Q Did they ask for any information from

you in order to be able to provide you with an estimte or a

proposal for nonitoring?

MR. W LKENS: Objection. Form

A I don't know if they requested anything

fromme. | can tell you that if they were to put a proposa

together, it would require sonme informati on about the vol une

of -- of our clips and probably the length of time --

average length of time for a clip

MR. RUBI N: I'd like to introduce

Exhi bit 20.

(Wher eupon, Defendants' Exhibit 20 was

marked for identification purposes.)

Q M. Jackson, Exhibit 20 is a docunent

produced by Viacomin this litigation bearing Bates No.

VI A11691261 to 262

A Okay.

Q There's an emil chain between you and

Andrew Rosen that occurred on February 7th, 2007. Do you

recogni ze this docunent?
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A I don't recognize it, but | understand
it.

Q Does it appear genuine to you?

A Yes, it does.

Q Do you see it begins with an emnil that

you sent to M. Rosen?

A Yes.
Q VWho is M. Andrew Rosen?
A I believe Andrew Rosen was on the -- the

MIVN or Vi acom | egal team

Q Do you know -- do you know what role he

pl ayed on the | egal teanf

A I do not recall the role that he played.
Q Do you know if he was a | awyer?

A I don't renenber if he was or wasn't.

Q In your email of February 7th at

7:29 p.m you weren't asking himfor |egal advice, were you?

A No, | was not.

Q What were you asking himfor?

A I was asking himfor an update on
Catalytic. From-- fromlooking at the rest of this emil,

I believe what we were trying to do was to join all of the

UGC volune for different sites across MIV and Vi acom and

have one big pool and have Catalytic noderate all that
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content together as opposed to one offs.

Q One offs |ike the porn patrol ?

A One offs, like we would hire one conpany

to do our noderation, |IFilmwould hire another conpany to do

their noderation and it would be property by property as

opposed to pulling everything together.

Q And M. Rosen responded to you by saying

that Catalytic was waiting for UGC upl oad vol ume, right?

A Yes. That's correct.

Q And that certain of entities in the

Digital Brand Group seened to be taking sonme time to provide

that information. Do you see that?

A That's what it says, yes.

Q And that Catalytic couldn't project

costs without those nunbers?

A Yes, that's what it says.

Q In fact, he said, "I'mbasically

powerless in that sense," didn't he?

A That's what he says.

Q At | east for AddictingClips' part, you

turned around and gave himthose nunbers within a matter of

hour s?

A Yes.

Q And what did you report Addicting Clips
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upl oad volunme to be?

A | said our volune now is 100 per day.

We are going to be making some changes that could result in

that increasing to 150 to 200 a day.

Q What were those changes you were

pl anning to make?

A I don't recall specifically what those

changes were.

Q Coul d that have been the rebrand to Atom
Upl oads?

A That coul d have been. | nmean, that did
not happen until, you know -- conpletely done until right as

I left, but we could have been planning for it in February,

yes.

Q It was an idea at |least as early as

February, wasn't it?

A Correct.

Q So the 100 per day was a statenent of

fact at the time and the 150 to 200 was aspirational ?

A Yes.

MR. WLKENS: |Is this a good tinme for a

break? | believe we've been going about an hour

and a hal f.

MR. RUBIN: Sure.
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VI DEOGRAPHER: We're going off the

record. The time is 4:32.

(Whereupon, a brief recess was taken.)

VI DEOGRAPHER: We're now back on the

record. The tinme is 4:43 p.m

Q M. Jackson, before we took a break, we

were | ooking at Exhibit 20, which is a docunent that sets

forth an emnil chain between you and Andrew Rosen titled

"Catal ytic Update" where you ultimately provided Addicting

Clips then present upload volume which you indicated was

around a hundred per day?

A That's correct.

Q The purpose of this was so that

Catal ytic could project costs and provide a report; is that

right?

A That is correct.

Q Utinmtely Catalytic did provide a

report, didn't they?

A I believe so, yes.

Q In fact, they provided two reports,
didn't they?

A I don't recall.

Q Let's -- let's take a look at them

MR. RUBI N: Mar k Jackson Exhibit 21.
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(Wher eupon, Defendants' Exhibit 21 was

mar ked for identification purposes.)

Q M. Jackson, Exhibit 21 is a docunen

produced by Viacomin this litigation bearing Bates No.

VI A01673623 through 38. Do you recognize this docunment?

A | do not.
Q Do you recall receiving it?
A I don't recall receiving it. 1'm

assum ng because it's about Addicting Clips | did, but I

don't specifically recall when | received it.

Q Let's put any doubt to rest.
A Okay.

MR. RUBIN: | would like to introduc
Exhi bit 22.

t

e

(Wher eupon, Defendants' Exhibit 22 was

marked for identification purposes.)

Q Exhibit 22 is a docunment produced by

Viacomin this action bearing Bates No. VI A00329691 through

93. Do you recognize this email, M. Jackson, which is

email chain of two emails -- pardon nme, three emails --

dated March 14th and then March 18th

A Again, | don't recall receiving it,

my name is on here, so | did

Q Do you see that your nanme is in the

an

but

210
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something | woul d have gone ahead and done wi t hout

instruction from soneone el se.

Q Does this reflect -- refresh your

recollection as to whether any other changes were

i mpl enented on the Addicting Clips service in response to

the -- the lawsuit Viacom brought agai nst YouTube?
A Does not .
Q But doesn't rule out that other changes

m ght have been made, does it?

A That's correct.

Q Because you don't, in fact, recall the

basis for asking for this change either?

A That's correct.

Q And who did you make this request to?
A Ed Kl ein and Randy St. Jane.

Q And we di scussed those gentl enen

earlier, correct?

A That's correct.

Q They work at Reality Digital, right?
A Correct.

Q They're the back end providers for

Addicting Clips at least as of the date of this ennil

right?

A That's correct.
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Q Did they conply with your request?
A Yes, they did.
Q Did you actually review the videos that

they put into the admn field with i nappropriate check ne

tag?

A | don't recall. I''m not sure what we do

with this information.

Q Was Scott Roesch the individual who

directed you to do this?

A I don't specifically remenber. He was

my -- my boss and | would assume he did, but | don't

remenber specifically.

Q Okay. Returning to Catalytic.
A Okay.
Q After providing you the -- the docunment

that we saw in Exhibit 21 --

A Uh- huh.  Yes.

Q They al so provi ded you an actual
proposal to inplement a noderation solution as well, didn't
t hey?

A They provided a proposal here. | don't
remenber the solution being provided. O | don't recall it

bei ng provided.

MR. RUBI N: I'd like to introduce
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Exhi bit 24.

(Whereupon, Defendants' Exhibit 24 was

mar ked for identification purposes.)

Q Exhibit 24 is a docunent produced in

this litigation by Viacom bearing Bates No. VI A00701323

through 340. M. Jackson, this docunent is an enmail with an

attachnment. First email has a couple emails in the string.

But the first one is dated March 18th, 2007. "Subject:

MTV- UGC Addi cting Clips Proposal. Dear Brendan." 1t goes

on. And if you look at the bottom going to the second

page, it has an attachnment, Catalytic_Addicting Clips

Proposal ?

A Correct.

Q And then if you nmove to the third page,

you see, in fact, the Catalytic MIVB -- MIVN rather. Do you

see that?

A | do.

Q Do you recall receiving this email and

attachnment ?

A | do not.

Q Do you have any doubt that you received

this email and attachnent?

A | do not.

Q Do you have any doubt that you revi ewed

223
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it when you received it?

A I have no doubt that | reviewed this.

Q If | ask you to turn to Page 13, what

was the price that Catalytic was going to charge Addicting

Clips on the volume of |ess than 400 per day?

A $6, 250 per nonth.

Q Did you consider that to be too

expensi ve?

A It was nore expensive than sone of the

ot her options that we received.

Q Did you think it was too expensive to

accept ?

MR. W LKENS: Objection. Asked and

answer ed.

MR. RUBIN: The question was not asked.

MR, W LKENS: You just asked the

question a second ago.

MR. RUBI N: No, | did not, Scott. |

asked if he thought it was too expensive. | did

not ask if he thought it was too expensive to

accept.

MR. W LKENS: | don't understand the

di stinction there, but --

MR. RUBIN: It's not the sane question
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MR. W LKENS: | don't think there's a

distinction. Go ahead.

A Utimtely the decision wasn't nine on

whet her to accept it or not accept it.

Q I'm-- the question isn't, M. Jackson

whet her you had you ultimate decision-making authority --

A Sure.

Q -- on whether or not the Catalytic

sol ution should be inplenmented

A Uh- huh
Q The questi on was whet her you thought the
proposal was too expensive and whether you -- let's -- let's

cut the question there. Did you think the solution offered

by Catal ytic of $6,250 per nonth for 400 uploads a day or

|l ess was too expensive for the services they were offering

MR, W LKENS: Objection. That question

was asked and answer ed.

MR. RUBI N: | don't believe | received a

response.

MR, WLKENS: | think you did. Try to

answer it again.

MR. RUBIN: Scott, if you want us to

stay here all afternoon, you can continue this

banter back and forth or we can get to the end of
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t he question.

A I did not believe it was too expensive

no.

Q You believed it was a reasonable price

for the services they were offering?

A Yes.

MR. RUBI N: I'd like to introduce

Exhi bit 25.

(Wher eupon, Defendants' Exhibit 25 was

mar ked for identification purposes.)

Q M. Roesch, Exhibit --
A M . Jackson.
Q I"'msorry. | apologize. |'ve been

doing that all day. |It's not ny typical approach. It's

been a long day. M. Jackson -- |'Il get that right by the

end of the day -- Exhibit 25 is a document produced by

Vi acom bearing Bates No. VI A00466703 through 704. Do you

recogni ze this docunent?

A | do.

Q Does this remnd you that in fact you

did think the Catalytic proposal was too expensive?

A Yes.

Q So contrary to your earlier testinony

where you thought it was not too expensive, in fact, you did
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think it was too expensive, didn't you?

A Apparently | did, yes.

Q And you reconmmended that you at |east

negotiate on the price even if it neant having to spend nore

time getting up at 5:00 a.m to review videos on the porn

patrol, didn't you?

A I did.

Q Was the Catalytic solution ultimtely
adopt ed?

A No.

Q Wy not ?

A I don't recall what the reasons were.

do not believe | was part of that decision-mking process

Q Do you recall ever being inforned of it?
A I don't recall being informed of it, but
I do know we went with a different solution. |I'm-- |I'm

assumng | was at sone point.

MR. RUBI N: I would like to introduce

Exhi bit 26.

(Wher eupon, Defendants' Exhibit 26 was

mar ked for identification purposes.)

Q M. Jackson, Exhibit 26 is a docunent

produced by Viacomin this litigation bearing Bates No. you

VI A00399413. It's a series of two emnils from April 3rd of

227

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

05: 00: 45

05:01: 00

05:01:12

05:01: 34

05:01: 48

228
2007. The first is from Scott Roesch to you and Joel

Sanders and cc to Chris Albrecht and then your response to

the same group of individuals. Do you see that?

A | do.

Q In the first email, "Subject:

Moder ati on next steps," could you read the update that -- at

|l east the first paragraph of the update that Scott Roesch

reported?

A Sure. "Here's an update. Catalytic and

any India based solution is dead due to concerns about

i ndemi fications and other legal issues. | don't know nuch

nmore and am not going to waste nore time finding out."

Q At that point what was the next step in

terms of npderation that was sought?

A As Scott continued to say, "We (Andrew

and |, with Erik's blessing) are now trying to see if

I FILM s noderation team can handl e AC' s npbderati on needs as

wel | ."
Q Who ran the | Fil mnoderation teanf
A I don't recall.
Q Do you know who Matt Klauschie is?
A | believe he was soneone at IFilm |

think I've seen an enmnil fromhimearlier in this stack here

somewher e.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




Schapiro Exhibit 269



UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF NEW YORK
---000-- -

THE FOOTBALL ASSOCI ATl ON
PREM ER LEAGUE LI M TED AND
BOURNE CO., ET AL., ON BEHALF
OF THEMSELVES AND ALL OTHERS
SI'M LARLY SI TUATED, ,

PLAI NTI FFS,

Vs. 07 ClV. 3582(LLS)

YOUTUBE, | NC., YOUTUBE, LLC
AND GOOGLE, INC.,,

DEFENDANTS.

VI ACOM | NTERNATI ONAL | NC. ,
COMEDY PARTNERS, COUNTRY MUJUSI C
TELEVI SI ON, | NC., PARAMOUNT
Pl CTURES CORPORATI ON, AND
BLACK ENTERTAI NMENT

TELEVI SI ON, LLC,

PLAI NTI FFS,

vs. 07 CIV. 2103 (LLS)

YOUTUBE, | NC., YOUTUBE, LLC
AND GOOGLE, I NC.,,

DEFENDANTS.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

VI DEOTAPED DEPGQOSI TI ON OF COURTNEY NI EMAN
WEDNESDAY, DECEMBER 16, 2009
PALO ALTO, CALI FORNI A
Job No. 18293




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF NEW YORK
---000-- -

THE FOOTBALL ASSOCI ATl ON
PREM ER LEAGUE LI M TED AND
BOURNE CO., ET AL., ON BEHALF
OF THEMSELVES AND ALL OTHERS
SI'M LARLY SI TUATED, ,

PLAI NTI FFS,

Vs. 07 ClV. 3582(LLS)

YOUTUBE, | NC., YOUTUBE, LLC
AND GOOGLE, INC.,,

DEFENDANTS.

VI ACOM | NTERNATI ONAL | NC. ,
COMEDY PARTNERS, COUNTRY MUJUSI C
TELEVI SI ON, | NC., PARAMOUNT
Pl CTURES CORPORATI ON, AND
BLACK ENTERTAI NMENT

TELEVI SI ON, LLC,

PLAI NTI FFS,

Vs. 07 CIV. 2103 (LLS)

YOUTUBE, | NC., YOUTUBE, LLC
AND GOOGLE, INC.,,

DEFENDANTS.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

VI DEOTAPED DEPOSI TI ON OF COURTNEY NEI MAN,
TAKEN ON BEHALF OF THE DEFENDANTS, AT 9:28 A M,
WEDNESDAY, DECEMBER 16, 2009 AT 650 PAGE M LL ROAD,
PALO ALTO, CALI FORNI A BEFORE MARY JACKSON, CSR NO.

8688, PURSUANT TO NOTI CE.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

For

For

APPEARANCES

the Plaintiff Viacom

JENNER & BLOCK, LLP
1099 New York Avenue, NW Suite 900

Washi ngton, D.C. 20001
BY: JAMES COX, ESQ
(202) 637-6361

j amescox@ enner.com

the Plaintiffs The Football Association Prem er

League Limted:

For

For

PROSKAUER ROSE, LLP

2049 Century Park E, Suite 3200
Los Angeles, California 90067
BY: GIL PELES, ESQ

(310) 284-5611

gpel es@r oskauer.com

t he Non-Party BayTSP:

KENDALL, BRI LL & KLIEGER, LLP

10100 Santa Moni ca Boul evard, Suite 1725
Los Angeles, California 90067

BY: PHILIP KELLY, IIl, ESQ
(310)272-7908

pkel | y@bkfirm com

t he Defendants Googl e and YouTube:

W LSON, SONSI NI, GOODRI CH & ROSATI
650 Page M || Road
Palo Alto, California 94304
BY: DAVI D KRAMER, ESQ.
BART VOLKMER, ESQ
(650) 493-9300
dkranmer @vsgr. com
bvol kmer @vsgr. com

ALSO PRESENT: OSAMA HUSSAI N, BayTSP Counsel

STUART PETTI GREW Vi deogr apher

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Exam nati on By

M. Kraner

Number

10

I NDEX

----000----

EXHI BI TS

E-mail Chain 6/7/2006 between Ni eman

and Gllette

E-mail Chain 2/8/ 2007 between N eman

and Cahan

E-mail Chain 10/19/2006 between N eman

and M sty

E-mail Chain 12/21/2006 between Ni eman

and Gllette

E-mail Chain 1/2/2007 between G llette

and Ni eman

E-mail Chain 9/7/2006 between Ni eman

and | shi kawa

E-mai |l Chain 9/20/2006 between Who and

| shi kawa and Espi nosa

Wor k Order

158- 001

E-mai |l Chain 10/7/2006 between Hallie

and | shi kawa and Ni eman

E-mail Chain 10/7/ 2006 between | shi kawa

and Hallie

Page

Page

39

47

52

54

56

58

71

76

87

88

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

08

08

08

08

08

08

08

09

09

09

09

identification.)
MR. KRAMER: Q. Do you recognize
Exhi bit 15?
A Yes, | do.
Q What is it?
A. It's a -- hang on. 1'mgetting to the
page where there's actually printing. Holy snokes.

We cut down a forest to do this one.

114

Q MM hmm
A. I don't recall this format of this report.
However, | do recall the report in general. It was

part of the weekly process of informng our clients
what we did based on their instructions.

Q In Exhibit 15, there is an e-mail exchang
on the cover page between Bay and Vi acom
representatives including Ms. Hallie, M. Cahan,
you're included as a cc. In the first in tinme
nmessage, Ms. Arizala says, "Please reviewthe
encl osed YouTube, Google Video, MySpace and Yahoo!
Vi deo approved notice sent rule."

A MM hmm

Q Do you know what that's a reference to?

A. It would be, here's the report for the
actions you told us to take.

Q But |'m specifically asking about the

e
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"approved notice sent rule," not the report itself.

A. | don't know what -- what Deana -- why she
chose that phrase. But in nmy dealings with Deana as
a manager, that's -- | would ask her what she neant
by that.

Q The | ast four pages of Exhibit 15 --

A Yeah.

Q -- are one-page charts entitled MIV Agent
Asset Rule List for each of the four services
Ms. Arizala nmentions in her message: YouTube,
MySpace, Google Video, and Yahoo! And there is a
list of shows in commn anong each of the four
lists. Do you see that?

A Yes.

Q Do you recognize this as the rules that
BayTSP was to follow with respect to each of those
services at the tine?

A | recall that this table was the
representation of what client services, Deana,
mysel f, understood as to how BayTSP was to enforce
these titles.

Q Got it. You were involved in helping to
prepare these asset agent rule lists?

A. I nasmuch as the manager of client services

e-mai|ls, phone calls, yeah, I'msure it came up.
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Q Okay.
A. Pl ease do this; please do that.
Q If you take a look at the -- let nme see if

| can do it this way. Can you explain to ne what
these rules were |ooking at, these charts as of
Novenber 6th, 20067?

A. Yes. We will take, for exanple, columm
one would be the content order. So Spice TV, Conedy
Central, Viacomin general, Country Misic
Tel evi si on, bl ah, blah, blah. The second one would
be the specific network of that content hol der that
those titles belong to. And then notices were to be

sent on the conplete entire show versus a clip, sone

subset, and, with God as ny witness, | don't
remenber what -- other than |ooking at it here, that
the rule would be to -- would be used to define what
is a clip.

Q On which action should be taken, right?

A. Yeah. So full was fairly straightforward.
It's the whol e episode. \Whereas -- whether it had
comrercials or not was irrelevant. It was, did you
have the whole show? Clip would have been anyt hing
| ess than the whole show. So two and a half would
be in m nutes as opposed to seconds or days or

greater.
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Q So these charts reflect that at this tinme
the full episode rule was in effect at YouTube,
right?

MR. COX: Objection. Docunment speaks for
itself.

MS. COLEMAN- Bl SHOP: M scharacterizes --
obj ection m scharacterizes the docunent.

THE W TNESS: Okay. |'m | ost.

MR. KRAMER: Q. Sur e.

A Because | don't -- as | read this, these
rules for engagement were for -- "please reviewthe
encl osed YouTube, Google Video, MySpace, Yahoo!

Vi deo. "

Q We have one page for each of the four
services that you just nentioned, and on each page
there are the rules that you just described, but
they differ.

A. Oh, okay.

Q So for the page entitled YouTube Approved
Notice Sent, which is the first of the four
charts --

A Yes. There is full rule -- full assets i
the rule for the YouTube page; full assets is for
the Googl e page; full assets and some clips for

MySpace; and full assets and sone clips for Yahoo!
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That's what that tells ne.

Q And nmy question is, do you have any
i nsight into why the rules for YouTube and Googl e
Video were different than the rules for MySpace and
Yahoo! at the tine?
A No.
MS. COLEMAN- BI SHOP: Objection. Calls for
specul ati on.
THE WTNESS: No, | do not.
MR. KRAMER: Q. Were you commruni cati ng
Viacom s takedown rules to YouTube at the time?
A No.

Q Why not ?

A. We didn't communi cate our practices to
anyone. To -- | mean inasmuch as | didn't tel
YouTube or MySpace or AT&T or Canada Net, | didn't
tell -- 1 and none of ny staff would have

communi cated any rules. W just sent the DMCA
noti ce.
Q Were you under instructions not to reveal

Vi aconl s takedown rules to YouTube?

A. If it's inthe -- if it's in my NDA or
work rules. | don't renmenmber somebody giving nme an
explicit instruction. | don't recall sonebody
saying, don't tell, but --
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Q Do you think it would have hel ped YouTube

follow Viacon s wi shes with respect to having its
content appear on YouTube --

MS. COLEMAN- BI SHOP: Objection. Calls for
speculation. No matter where you go with the
gquestion, it's going to call for specul ation.

MR. KRAMER: Yeah, but you have to let me
get the question so the record's clear, and then
you can object. And if | think your objection --

MS. COLEMAN- Bl SHOP: Don't |lecture ne on
how to defend a --

MR. KRAMER: No, Counsel, it's not just
proper. |It's just not proper. You have to let ne
get the question out so we can rmake the record, and
then if you have an objection, you can make it. |
can deci de whether | want to restate the question or
not. But if you object in the mddle of the
guestion, we don't even know whet her your objection
is going to be neritorious. So just wait until |
get the question out. That's all. Just courtesy.
Ckay?

MR. KRAMER: Q. Do you think it would
have hel ped YouTube follow Viacom s wi shes with
respect to having its content appear on YouTube if

Vi acom had conmuni cated these kinds of rules to
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putting them together and creating a new -- a new
pi ece of art, a new whatever you want to call it,
putting a new voice streamover a clip for hunor
sake. That's -- taking nore than one piece of
original work and reworking it to conme up with
sonet hi ng el se

1:11 And that's when | -- soneone told me about
Andy Warhol. | mean | knew of the images. | just
didn't realize that was of consequence. He took
sonet hi ng everybody knew, an icon, and did sonething
to it and made it different. So Andy Warhol's
pi ctures, in my mnd, were a mash-up.

1:11 What defines a clip? | don't know that
ever got that answered. You know, let's go to the
clip. You know, in sports, | don't know. So
don't know. It was -- it was struggling to
under stand the process.

1:11 Q So the next question on the list is one
about which I'd like to ask you. You asked
M. Ishikawa, "lIs setting any time limt arbitrary?"
Sitting here today, do you believe that setting tine
limts for the clips that should be taken down
versus the clips that should be left up was an
arbitrary process?

1:12 MS. COLEMAN- BI SHOP: Object to form
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THE WTNESS: | don't have an opinion

MR. KRAMER: Q  Okay. How about back
when you were a manager at BayTSP?

A. Same answer. | didn't have an opinion
Did what | was told.

MR. COX: Same objection.

MR. KRAMER: Fair enough.

MS. COLEMAN-BI SHOP: Can | ask a quick
guestion here?

MR. KRAMER:  Sure.

MS. COLEMAN- Bl SHOP:  Courtney, what
exactly is a mash-up? What is your understandi ng of
one?

THE W TNESS: Two or nore pieces of
original work being put together to create a third.

MS. COLEMAN- Bl SHOP:  Ckay.

(Wher eupon Exhibit No. 18 was marked for
identification.)

MR. KRAMER: Q. Okey doke. Exhibit 18
is an e-mai|l exchange between BayTSP and MIVN
representatives on which you were copied with the
subj ect line, Video Takedown 11/14/2006. And
contained within the e-mail exchange itself, there
is areport entitled MIV Network's Video Takedown

Update. That's at the bottom of the first page.
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The title is on the bottomof the first page. Then

the report starts on page 2.

A Yes.

Q Let ne ask you if you' ve seen reports |ike
this at BayTSP?

A Yes.

Q This is a report on the application of the
Viacom t akedown effort through BayTSP on that day,
November 14th, 2006, right?

A Yes.

Q And in the chart at the top of page 2
there are the four services that we | ooked at
earlier: YouTube, MySpace, Yahoo! Video, and Googl e
Vi deo, right?

A Yes.

Q So am | reading the chart correctly in
saying that it shows on that day BayTSP sent

t akedown notices for 22 episodes and 36 clips on

YouTube?

A Yes.

Q Okay. In the next colum it says, "Passed
on." Do you know what that neans?

A Means we determ ned what we saw didn't

fall within the rules that we had been given, too

I ong, too short, it wasn't the clip.
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Q So on that day, Bay found and sent

t akedown notices to YouTube for 58 videos containing
what it thought was Viacom content?

A Yes.

Q And on that day, it also found and |eft

out or passed on 555 videos on the YouTube service,

right?
A. Of the ones they reviewed, yes.
Q So 555 clips that were passed on because

they fell outside of Viaconm s takedown rules, right?
MR. COX: Objection. Asked and answered.
THE W TNESS: Trying to make sure
understand. | believe that is correct.
MR. KRAMER: Q. And t he reason that
BayTSP | eft up on YouTube those 555 clips it found
was because Viacom directed BayTSP to | eave t hem up,
right --
MR. COX: Objection. Calls for
specul ati on.
MR. KRAMER: Q. -- as part of its
i nstructions?
A No, that would not be correct.
Q Why is that not correct?
A. We were not given instructions, per se, of

what to | eave up.
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Q Fai r enough. The converse of an
instruction to take sonething down, however, is it
inplicitly to leave it up, right?

A Yes.

Q Okay. 1In the next table down in the
docunment, there's a chart |abeled P2P?

A Yes.

Q Can you explain what that shows?

A Those were files that we found on those

three P2P networks: Gnutella, eDonkey and

Bit Torrent.

Q That you believed contained Viacom
content ?

A Yes.

Q And so on that day, BayTSP representatives
identified 7,626 pieces of Viacom content on the
Bit Torrent service, correct?

A. That's what this report woul d suggest.

Q So Bay had found a far greater vol une of
what it thought was Viacom content on P2P networks
that day than it had found on YouTube, right?

MR. COX: Object to the form
THE WTNESS: It would be an inaccurate
conpari son.

MR. KRAMER: Q. Hm  Well, | suppose
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shoul d ask you why that's an inaccurate conparison.

A. Why can't you make a Yugo go as fast as a
drag race rail car?

Q | take it you're a fan of car racing. [|'m
getting that sense.

A. It is not designed to do so. Why can't
you find bags of oranges that have counts of upwards
to 1,000 like you would if you bought a bag of
peanuts? It's apples and oranges. You can't nake
t hat conpari son.

The kind of things you can find on a P2P
network have a broader base, a gl obal base, than you
woul d find on a particular video service regardl ess

of service. So --

Q Can you el aborate on that?
A. There's no rel ationship between the nunmber
we found or passed on a service -- on a single point

of source, MySpace server, than we would find on the
untold -- and | say that because | don't know -- the
untol d nunmber of BitTorrent servers that are out
there on the planet Earth. There's nore
possibilities to find things on BitTorrent than you
woul d find on YouTube or MySpace or whatever just
because of the sheer number of source points.

Q Okay. Let's -- let me cone it at slightly
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differently. 1In the chart beneath the P2P chart

there's a list by asset of Viacom content --

A MM hmm

Q -- that rolls up into the 22 episodes, 36
clips and 556 clips passed on for the day, right?

A Yes.

Q And so on that given day Viacom
encountered 316 different pieces of content on the
YouTube service that appeared to contain content
from South Park, it took down one clip?

A Yes.

Q It took down one clip, and it passed on
315, correct?

A Yes.

Q So I'mreading that correctly. The counts
for the P2P services that appear in the chart above
the asset-by-asset breakdown --

A MM hmm

Q -- those counts were for the sanme |list of
assets that appear in the breakdown beneath it,
right?

MR. COX: Object to form I|acks
f oundati on.
THE WTNESS: | don't know in that -- the

start of this, | don't know if the P2P chart refers
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to the assets bel ow or the asset above, the European
Musi c Awards 2006 or to the asset list below |
don't renmemnber.

MR. KRAMER: Q Take a look, if you
woul d, at the page that starts -- the page that ends
with the Bates No. BayTSP 522. See that's the topic
headi ng P2P Not Sent?

A Excuse nme. Yes.

Q And there's a breakdown by asset which
mat ches the same assets in the --

A. Okay.

Q -- prior YouTube chart, right?

A. Yes. Ckay.

Q So the totals in the P2P chart for each of
the three P2P services, Giutella, eDonkey and
Bit Torrent, those correspond to the specific |ist of
assets that BayTSP was charged with identifying for
YouTube as well, correct?

A Yes.

MR. COX: Object to the form

MR. KRAMER: Q. So am | reading the
chart correctly that on this day, Novenmber 14, 2006,
with respect to P2P services, BayTSP identified sone
6500 pieces of content on P2P networks that it

bel i eved contained content from Viacom s show Sout h
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MR. KRAMER: Q. So Exhibit 20 is an

e-mai | exchange you had with a gentleman by the nane
of M cah Schaffer at YouTube. Started at the bottom
with others on the chain at BayTSP, and Ms. G llette
is a cc shown on the last in tine e-mail dated
November 29, 2006. The subject line is Please Take

This Down | medi ately.

A Yes.

Q Do you recognize this docunment?

A Yeah.

Q Okay. Your first nessage has a list of

URLs identifying clips on the YouTube service that
you wanted renoved, right?

A Yes.

MR. COX: Objection. Docunment speaks for
itself.

MR. KRAMER: Q. Do you renenber that
t hese docunments -- that these were full episodes of
the show South Park from a YouTube user with the
name South Park Studios?

A. Ot her than ny e-mail says that, no.
There's not hing about a YouTube URL that gives you
any indication of what it is.

Q Fair enough. Do you remenber that there

was a user on the YouTube service with the user nane
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Sout h Park Studi os?

A. | don't have any specific nmenory of it,
but it would be a nenory of one of hundreds of
accounts, so

Q You're aware that South Park Studios is
the nane of a Viacomrelated entity, right?

A | don't know. | don't rememnber.

Q Well, you -- you wote in your nessage
that's the last in time at the top, "Under nornal
circunstances, | would be cheering right now.

Pl ease be prepared to reinstate that account" --

A MM hmm

Q -- "if and when it's determ ned that South
Park Studios is actually an authorized activity of
Conmedy Central." So you thought it was possible
that the clips that you were identifying had been
upl oaded to YouTube by soneone authorized to do it,
right?

A. Yes. That's the way | would read this.

Q By the way, YouTube took down,

i mredi ately, the clips that you sent to it --

A Yes.

Q -- right? Now, Ms. Nieman, couldn't you
tell fromthe user name South Park Studios that the

clips had been uploaded to YouTube by soneone with
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the authority to upload thenf

MR. COX: Object to the form

THE W TNESS: No. There's nothing about a
name that suggests anything about the owner.

MR. KRAMER: Q. Coul d you tell by
| ooking at the clips that they had not been upl oaded
to YouTube by soneone at Viacomwith the authority
to do it?

A No.

Q Why not ?

A. An epi sode of South Park is an episode of
South Park. There's nothing that makes it
identifiable -- the source of the clip identifiable
other than that there is a screen name attached to
it, a screen nane which doesn't tell me anything
about the owner of the screen nane. So, no, there's
no chain fromclip to source. |If the source cones
forward, we have taken down sonebody -- taken down
sonebody's content and they can prove they're the
owner, then across the board, it was BayTSP' s policy
to send a retraction because that's what the DMCA
says to do.

Q Well, if they were full episodes of South
Par k though, Ms. Neinman, couldn't you tell that they

weren't authorized?
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A No.

Q Why not ?

A There were no rules at the tinme for a tine
limtation -- when | first becane aware of YouTube,
MySpace, video sharing, videos were five ninutes,

vi deos were an hour, videos were two hours. There
was no rule that said, okay, you can't put up just
part of it. And there was nothing there -- fromthe
videos that | watched, | don't recall ever seeing an
entire movie, hundred and two mnutes inits
entirety. But | can think of a nunmber of tines,
i ncl udi ng now, where you can see whol e content on
YouTube.

| I'ike watching the G enn Beck show. It
is approximately a 38-m nute, sucking out
comrercials, and sone people put it up in two parts.
Sonme people put it up in six parts. Sonme people put
it up in -- so the point is, nothing about the clip
identifies its source.

Q Okay. But couldn't you tell if it was a
full episode of South Park, that it wasn't
aut hori zed to be there?

A No.

Q The whol e thing was there. Doesn't that

give it away?
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MR. COX: Object to the form

THE W TNESS: No.

MR. KRAMER: Q. Do you think it's likely
that someone with authority to do it at Viacom was
upl oading full episodes of South Park to YouTube?

MS. COLEMAN- BI SHOP: Obj ection. Asked and
answer ed, argunmentative. She's already said no.
She's not able to identify whether or not any one of
these full episodes had any authority to be posted
or did not.

MR. KRAMER: COkay.

MS. COLEMAN- BI SHOP: There's no way to
tell froma full episode whether or not the person
that uploaded it had authority. No matter how nmany
ti mes you ask the question, you're going to get the
same answer. The answer's no.

THE WTNESS: |'mwith her.

MR. KRAMER: Q. You agree with the
sentiment your attorney just expressed?

A Yeah. There is no connection between what
you see in YouTube, the person who posted it, and
the person who produced it. There is no
i dentifiable Ilink.

Q Meani ng there's no way to tell --

A. Correct.
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Q -- whether it's authorized?

A Correct.
(Wher eupon Exhibit No. 21 was marked for
identification.)
MS. COLEMAN- BI SHOP: Can we go off the
record just one second?
MR. KRAMER: Sure. Of the record.
THE VI DEOGRAPHER: The tine is 1:38. Off
t he record.
(Wher eupon a recess was taken.)

THE VI DEOGRAPHER: Tine is 1:38. On the

record.
MR. KRAMER: Q. Okay.
A. Okay.
Q Ms. Nieman, Exhibit 21 is a simlar e-mil

exchange you had with sonmeone nanmed M sty at YouTube
the sane day as Exhibit 20, right?

A Yes.

Q Your nessage starts with the same |ist of
clips on YouTube and the same requests, "Please take
this down i mediately.” M sty responds that she
removed the videos but she, too, thought that the
account nmight have been set up by Conedy Central.

Do you see that?

MR. COX: Object to the characterization
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of the docunent.

THE WTNESS: | don't know what M sty was
thinking. As | read this, she had sone belief that
they may have cone froma valid source.

MR. KRAMER: Q  And you wrote, "Referring
to this account, South Park Studios, they are
associ ated with Comedy Central, but MIVN has the
exclusive rights"?

A Yes.

Q So you thought at that point that the user
South Park Studi os was associated with Conmedy
Central, right?

A | believe our client informed us of that.

Q Do you recall who specifically?

A No, | do not.

Q Can you turn back to Exhibit 8, which is
the work digest for Project 1 for MIV?

A. Got it.

Q And if you could |l ook at the second page
of Exhibit 8 --

A Yes.

Q Under where it says, "Description of
Activity," it says, "YouTube is no |longer an active
protocol in Project 1 because of the inplenentation

of Project 2." Do you know what that means?
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at this July neeting was that BayTSP

was never to issue a take down notice
wi t hout first contacting Ms. Powel

ei ther personally in phone or in

writing?
A. No.
Q WAs that the directive at this

time of this neeting with BayTSP?
MR. W LKENS: Objection to the
form

Q. Was what Ms. Powell states in
her e-mail of July 26th the directive
given to BayTSP with respect to take
downs from the YouTube service as of
that time?

A. | think what the way | read
this, the way | woul d have taken it at
the time of the discussion, was that
they should reach out to Amy and/or her
team to, yeah, so |I'm not sure -- maybe
she writes now | can't know whet her she
has sonmehow altered the direction. |
mean, | don't recall it being
specifically that Amy Powell herself

and no one on her team including her

DAVID FELDMAN WORLDWIDE, INC.
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| awyer, could have -- give

aut horization or not. So | don't
remenber it that way.

Q So | eaving aside whether it was
to call her personally, if | understand
your testinony correctly, is is it is
your recollection that Bay was to cal
soneone on the Paramount prior to
i ssuing a take down notice at
Par amount ?

MR. W LKENS: Objection to the
form of the question.

A. This isn't about Paranount
clips. |I read all of this with an
overlay of anything that |ooks like it
could be a clip from Any or her team
which is exactly why you have the
i nci dent here is because Bay,
incorrectly, as | said, reached a
determ nation that this didn't | ook
i ke something that came from Amy or
her team so therefore, it did not need
to reach out to Any or her team So Bay
understood that it was to reach out to

Anmy, not for renmoval of any take down,
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but if anything |ooked like it could be

hers, so they wanted to stay clear of
her content, her clips.

Q. How do you mesh that with her
statenment in her e-mail to you where
she says "they were strictly informed
to never contact a third party w thout

an okay from nme." She does not put any
type of qualifier in as you just have,
coul d she?

A. But you see M. I|shikawa did
because he acted, it didn't |ook |ike
it was yours, | didn't have a copy of
it saying it was yours, it |ooked |ike
it was prerel ease content, okay,
unaut hori zed content and that's what
we're that the business of doing is
t aki ng down you know aut horize the
content. This didn't ook like it was
somet hi ng put up by her so he did not
put in the call

Q So, taking your definition, was
there any definition -- I'Il rephrase.

Taki ng your recollection, was

there any definition given to BayTSP as

DAVID FELDMAN WORLDWIDE, INC.
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to using your term nology now, what

| ooked like it could have come from
Any's departnment?

A. It seens that the other crucial
poi nt here is provision of a trailer.
Q | see. So let nme rephrase.
accept that you did say that. Let ne
rephrase.

Is it your recollection that the
directives given to BayTSP on or about
July of 2006 was that if they had been
provided with a trailer and if it
"l ooked like it came from Any's
departnment”, then they need to do cal
Par anpunt prior to issuing a take down?

A | didn't recall the take away,
deliverable of this, that is what
appears to be the case as | sit here
today trying to recollect it with this
docunment in front of nme and what --
what needed to be done.

Q And again, you recall giving any
or Ms. Powell giving any further
explication as to how M. |shi kawa

could determ ne how "what | ooked I|i ke
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UNI TED STATES DI STRI CT COURT

SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL, | NC., COMEDY
PARTNERS, COUNTRY MJSI C

TELEVI SI ON, | NC., PARAMOUNT

Pl CTURES CORPORATI ON, and BLACK
ENTERTAI NVENT TELEVI SI ON, LLC,

Plaintiffs,
VS. No. 07-CV-2103

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, I NC.,

Def endant s.

THE FOOTBALL ASSOCI ATI ON PREM ER
LEAGUE LI M TED, BOURNE CO., et al.,
on behal f of thensel ves and

all others simlarly situated,

Plaintiffs,
VS. No. 07-CV-3582

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, I NC.,

Def endant s.

HI GHLY CONFI DENTI AL
VI DEOTAPED DEPOSI TI ON OF MEGAN WAHTERA
SAN FRANCI SCO, CALI FORNI A
FRI DAY, DECEMBER 4, 2009
JOB NO. 18262
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MEGAN WAHTERA - HIGHLY CONFIDENTIAL

MEGAN WAHTERA SAN FRANCI SCO, CA DECEMBER 4, 2009
DECEMBER 4, 2009

10:27 A M

HI GHLY CONFI DENTI AL VI DEOTAPED DEPQSI TI ON OF MEGAN
WAHTERA, at W LSON SONSI NI GOODRI CH & ROSATI, 1 Market
Pl aza, San Francisco, California, pursuant to notice,
bef ore me, KATHERI NE E. LAUSTER, CLR, CRR, RPR, CSR

Li cense No. 1894.
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MEGAN WAHTERA SAN FRANCI SCO, CA DECEMBER 4, 2009
APPEARANCES

FOR THE PLAI NTI FFS, VI ACOM | NTERNATI ONAL, | NC., and
t he W TNESS:

JENNER & BLOCK, LLP

By: SCOTT B. W LKENS, ESQ
1099 New York Avenue, NW
Suite 900

Washi ngt on, DC 20001
T.202. 639. 6000

F. 202. 661. 4832

swi | kens@ enner.com

and

PARAMOUNT PI CTURES MOTI ON PI CTURE GROUP
| NTERACTI VE MARKETI NG

By: PAUL KOENI G, ESQ.

5555 Mel rose Avenue

Hol | ywood, California 90038-3197

T. 323. 956. 5882

F. 323. 862. 2875

paul _koeni g@ar anpount.com

FOR THE DEFENDANTS YOUTUBE, |INC., YOUTUBE, LLC, and
GOOGLE, INC.:

W LSON, SONSI NI, GOODRI CH & ROSATI
By: M CHAEL H RUBIN, ESQ
CAROLI NE W LSON, ESQ
650 Page M 1| Road
Palo Alto, California 94304-1050
T. 650. 493. 9300
F. 650. 493. 6811
nr ubi n@vsgr.com
cwi | son@vsgr.com

Al so Present: JOSEPH SKORMAN, Vi deographer
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MEGAN WAHTERA  SAN FRANCI SCO, CA DECEMBER 4, 2009

MR. RUBIN: Scott, |I'mnot yelling.
W LKENS: You are yelling, M chael
RUBIN. No, I'mnot. |'mbeing --

W LKENS: You better cal m down.

> 5 » %

RUBIN: |'msinply being clear

MR. WLKENS: Well, you're going to
have -- you're yelling, and | think it's
i nappropriate.

MR. RUBIN: No, I'"'mnot, Scott. I'm
trying to be clear. | don't want you coaching the
wi t ness anynore.

MR. WLKENS: | am not coaching the
Wi t ness.

MR. RUBIN: Scott, you are plainly
coaching the witness.

MR. WLKENS: That's untrue. That's
i ncorrect.

BY MR. RUBI N:

Q Ms. Wahtera --

A. Uh- huh.

Q -- nmy question isn't whether or not you
bel i eve you had a | ong-standing --

A. Uh- huh.

Q -- relationship with YouTube --

DAVID FELDMAN WORLDWIDE, INC.
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MEGAN WAHTERA  SAN FRANCI SCO, CA DECEMBER 4, 2009

A. Uh- huh.

Q -- or whether you believe you made certain
calls to YouTube.

A. Ckay.

Q My question is -- is whether, given what

you testified to about there being certain

internal --
A Uh- huh.
Q -- Paramount procedures that needed to be

followed to determ ne whether a clip was approved or

A. Uh- huh.
Q -- howit is that YouTube would be able to
det erm ne whet her or not any given clip --
A. Uh- huh.
Q -- of a piece of Parampunt content had
gone through those procedures or not to be approved?
MR. W LKENS: Objectionto the form calls
for speculation, asked and answered.
THE WTNESS: | don't know how YouTube
goes about finding that out. | truly don't.
BY MR. RUBI N:
Q I m asking you how they could go about

doing it, if they don't have those procedures in
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MEGAN WAHTERA  SAN FRANCI SCO, CA DECEMBER 4, 2009

t hei r hands.

MR. W LKENS: Sane objections.

THE WTNESS: | don't know. | could tel
you what | would do, but | don't know what YouTube
coul d do.

BY MR. RUBI N:

Q But you have those procedures at your --
at your fingertips; right?

A | do.

Q Does YouTube?

MR. W LKENS: Objection to the form

THE WTNESS: | don't know.

BY MR. RUBI N:

Q Did you ever provide themto YouTube?

A Provi de what to YouTube?

Q The set of guidelines and procedures that
you use to determ ne whether or not a clip is
approved or not.

A | don't know

Q Did you personally ever provide those
gui delines to YouTube?

A I don't know

Q You can't recall whether you did, one way

or the other?
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MEGAN WAHTERA  SAN FRANCI SCO, CA DECEMBER 4, 2009

A. No.
MR. W LKENS: Objection to the form
THE W TNESS: Okay. Like if |I sat down
with YouTube and said, "Usually we clear and assess,
and we" -- | don't know.
BY MR. RUBI N:
Q You don't know whet her you did that or
not ?
A Uh- huh, correct.
Q I's the decision whether or not to approve
content black and white?
A. No.
Q Does it vary, based on each filn?
A. Absol utel y.
Q What ot her factors are at play in nmaking
t he decision of whether or not to approve content?
A There's different factors for each film
but it's highly thought about, you know, if it's
a -- there are sone scenes that play well in the
nmovi e, but don't play well out of context.
There are some actors and talent that are
popul ar -- nore popular than others, with different
audi ence segnents.

Some clips play well on certain sites,
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CONFIDENTIAL DRAFT — WORKING DOCUMENT

MTVN | Digital Music
Project Foxhunt

HIGHLY CONFIDENTIAL

VIA00734485



CONFIDENTIAL DRAFT — WORKING DOCUMENT

» Current MTVN digital music strategy

« The Foxhunt strategy / rationale

* Foxhunt options

* Foxhunt process

mtv.com|m &8 €
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CONFIDENTIAL DRAFT — WORKING DOCUMENT

Context

Why are we getting into digital music?

« Brand: Music is at the core DNA of our brands and digital will increasingly become
a pervasive medium for music; our audience expects us to be there

» Labels / Artists: Embracing digital music supports our label / artist constituencies
« Financial: Digital music services generate new transactional revenue streams

« Advertisers / Affiliates: Digital music provides opportunities to grow our
relationships with key Ad Sales and Affiliate partners

« Competitors: Our competitors are launching services and there will be high
switching costs for users that we lose to them

+ Strategic: Digital music is one piece of a larger MTVN digital media strategy in
which we aim to grow our brands, capabilities, and relevance in the interactive
space

mtv.com|m &8 €

JASON
« 25 million monthly Kazaa users, but down >20% annually

« EMI reported that their digital music sales tripled in Q2-Q3 of
2003

* Apple has sold more than 30 million tracks since April, as of
Jan 6; pacing around 80M annualized (and over 2 million
ipods)

» Napster sold 300K downloads in first week (16M annualized)
* Online subscription users (no more than 500-600K max)

* Rhapsody ~250K

* Musicmatch ~160K

* Musicnet ~150K

* Napster

HIGHLY CONFIDENTIAL VIA00734487
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Current Strategy

» Work with a team of external
B2B strategic partners to
integrate best in class
product components, without
full development / investment

* Allows MTVN to set and
control our strategy:

» Package the services with
our brands

» Own the customer
relationship

* A la carte downloads

* Programmed and

personalized streaming radio

* On-demand, unlimited music

subscription service

* Integrated music - player

software client with full
collection - management
capabilities, CD playback,
ripping / burning, and
portable player interface /

» Meaningful brands

» Programming / editorial voice
* Exclusive content

* Integrated promotion

* Consumer focus and

understanding

» Have the ability to customize transfer

the user experience for our
audience

* Control the content
programming

* Have the flexibility to
redistribute / co-brand the
service freely

mtv.com|m &8 €

JASON
« 25 million monthly Kazaa users, but down >20% annually

« EMI reported that their digital music sales tripled in Q2-Q3 of
2003

* Apple has sold more than 30 million tracks since April, as of
Jan 6; pacing around 80M annualized (and over 2 million
ipods)

» Napster sold 300K downloads in first week (16M annualized)
* Online subscription users (no more than 500-600K max)

* Rhapsody ~250K

* Musicmatch ~160K

* Musicnet ~150K

* Napster
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CONFIDENTIAL DRAFT — WORKING DOCUMENT FOXh Unt Strategy

» Pursue a digital music acquisition in order to:
— Increase overall speed to market
— Leapfrog competitors from a technology and feature set point of view
— Capture immediate ad sales and affiliate distribution opportunities
— Leverage end of year music release schedule

— Acquire technology, infrastructure, and expertise that can be leveraged
across MTVN and Viacom for digital entertainment delivery

— Free up internal resources to focus on core competencies and other
strategic growth initiatives

mtv.com|m
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Potential Acquisition Targets

iTunes

+ Core growth driver for Apple, closely linked to Apple brand; unlikely to
divest

Musicmatch

* Product is advanced, but seemingly built on legacy elements
* May have already been purchased by another acquirer

MusicNet

* Primarily B2B backend; missing key product elements
+» Business currently supports multiple MTVN competitors

Real Networks

+ Part of much larger Real Networks entity including non-competitive
technology business and potentially conflicting content aggregation
business

+ Potential need to rebuild significant elements of product infrastructure

MusicNow

* Recently purchased by Circuit City

Buymusic

* Relatively inferior product; missing key product elements

Loudeye

+ Primarily B2B backend; missing key product elements

Liquid Digital

+ Primarily B2B backend; missing key product elements

oD2

* Primarily competes in Europe; may lack US rights
» Worthwhile exploring potential to transplant product to US

Napster

+ Similar product strategy to MTVN vision
» Extensive product infrastructure currently exists and deployed

miv.com| e CMT
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Fox Background

« Napster’s parent, Roxio, is a 500-person company based in LA, that encompasses
two businesses:

— Software:

Leading provider of CD authoring and DVD creation tools under the
Roxio brand

Business has declined sharply, but currently stabilizing

— Digital music:

Nov 2002: Purchased Napster’s brand and IP out of bankruptcy for $6.1M

May 2003: Acquired Pressplay, an online music joint venture between
Sony Music Entertainment and Universal Music Group

Oct 2003: Launched Napster 2.0, a legal, pay service for online music

Approximately 100-200K subscribers in the US; launched in the UK in
May 2004

Business in early stages of development; currently unprofitable

mtv.com | &
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Specific Fox Acquisition Benefits

« Based on current information, Napster appears to be best positioned acquisition
target for our strategy:

Most advanced product offering, with extremely consistent product strategy
All key product components under unified control

Service already includes many product extensions on our roadmap (device
support, Windows Media Player plug-in, Media Center Edition / Portable
Media Center versions)

Infrastructure built around most open standard, Microsoft

Product likely to be most easily and quickly deployed with our brands
Extensive distribution deals that might be leveraged

Strong brand as potential asset to utilize

Roxio is open to various corporate development options

mtv.com | &
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Foxhunt Process

v Initial exploratory discussions and NDA process

» Pursue due diligence: financial, legal, technology / product, staff

» Evaluate potential deal alternatives

» Develop potential deal structure options

» Develop integration strategy options

» Research brand implications / options and develop branding strategy
+ Develop valuation parameters

» Negotiate and structure potential deal

* Integration process

mtv.com| i i
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Potential Foxhunt Deal Structure Options

Option

Option 2

mtv.com|m
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Integration Strategy Options

« TBD

1
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« TBD
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