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UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL, INC., COMEDY )
PARTNERS, COUNTRY MUSIC. )
TELEVISION, INC., PARAMOUNT )
PICTURES CORPORATION, and BLACK )
ENTERTAINMENT TELEVISION, LLC, )

)
Plaintiffs, )

)
vs. ) NO. 07-CV-2103

)
YOUTUBE, INC., YOUTUBE, LLC, )
and GOOGLE, INC., )

)
Defendants. )

___________________________________)
)

THE FOOTBALL ASSOCIATION PREMIER )
LEAGUE LIMITED, BOURNE CO., et al.,)
on behalf of themselves and all )
others similarly situated, )

)
Plaintiffs, )

vs. ) NO. 07-CV-3582
)

YOUTUBE, INC., YOUTUBE, LLC, and )
GOOGLE, INC., )

)
Defendants. )

___________________________________)

VIDEOTAPED DEPOSITION OF MIKA SALMI
SAN FRANCISCO, CALIFORNIA
FRIDAY, OCTOBER 16, 2009

JOB NO. 17909
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1 OCTOBER 16, 2009

2 9:30 a.m.

3

4 VIDEOTAPED DEPOSITION OF MIKA SALMI,

5 WILSON, SONSINI, GOODRICH & ROSATI, LLP,

6 One Market Street, Spear Street Tower,

7 San Francisco, California pursuant to notice,

8 and before, ANDREA M. IGNACIO HOWARD, CLR,

9 RPR, CRR, CSR License No. 9830.
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1 A P P E A R A N C E S:

2

3 FOR THE PLAINTIFFS VIACOM INTERNATIONAL, INC.:

4 JENNER & BLOCK, LLP

5 By: SCOTT WILKENS, Esq.

6 1099 New York Avenue, NW, Suite 900

7 Washington, D.C. 20001

8 (202) 639-6000 swilkens@jenner.com

9

10 FOR THE DEFENDANTS YOUTUBE, INC., YOUTUBE, LLC and

11 GOOGLE, INC.:

12 WILSON SONSINI GOODRICH & ROSATI, LLP

13 By: DAVID KRAMER, Esq.

14 CAROLINE WILSON, Esq.

15 650 Page Mill Road

16 Palo Alto, California 94304-1050

17 (650) 320-4741 dkramer@wsgr.com

18

19

20 ALSO PRESENT: Michelena Hallie, MTV Networks.

21 Lou Meadows, Videographer.
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1 SALMI, M.

2 17:01:19 video was created by the band Daft Punk? Does that

3 17:01:24 tell you whether it was authorized to be on YouTube?

4 17:01:26 MR. WILKENS: Objection to the form.

5 17:01:28 THE WITNESS: No, no.

6 17:01:30 MR. KRAMER: Q. Do you know who this user --

7 17:01:37 what this user's relationship was with Daft Punk?

8 17:01:42 No idea.

9 17:01:42 Q Who do you think would know?

10 17:01:46 MR. WILKENS: Objection to the form.

11 17:01:47 THE WITNESS: Would know the relationship?

12 17:01:50 MR. KRAMER: Q. Between the user and Daft

13 17:01:53 Punk.

14 17:01:54 A The user Daft Punk. Maybe YouTube.

15 17:01:57 Q How would YouTube know, sir?

16 17:01:58 MR. WILKENS: Objection to the form.

17 17:02:02 THE WITNESS: They have the video on the

18 17:02:03 website.

19 17:02:05 MR. KRAMER: Q. So you believe that YouTube

20 17:02:06 should know whether all of the videos accessible

21 17:02:10 through the YouTube service were or were not

22 17:02:12 authorized by the copyright holders to those videos?

23 17:02:14 MR. WILKENS: Objection; mischaracterizes his

24 17:02:17 testimony.

25 17:02:17 THE WITNESS: I don't know if I have an
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1 SALMI, M.

2 17:02:26 opinion on that.

3 17:02:26 MR. KRAMER: Q. When you were operating

4 17:02:28 AddictingClips, sir, did you, as Addicting -- as Atom

5 17:02:31 Entertainment, know whether all of the clips that were

6 17:02:33 uploaded to the AddictingClips service by users were

7 17:02:36 authorized to be there by their copyright holders?

8 17:02:39 A We did not know.

9 17:02:39 Q Why not?

10 17:02:40 A Because we were instructed by our lawyers not

11 17:02:43 to --

12 17:02:43 MR. WILKENS: Objection; I'm instructing you

13 17:02:45 not to get into attorney-client --

14 17:02:47 THE WITNESS: Right.

15 17:02:47 MR. WILKENS: -- communications.

16 17:02:48 THE WITNESS: Well, just -- yeah, this was

17 17:02:51 our -- our lawyer instructed us that we weren't

18 17:02:54 supposed to, you know.

19 17:02:55 MR. KRAMER: Okay.

20 17:03:09 THE WITNESS: 34 million views. No one -- no

21 17:03:12 one sent a takedown notice, so...

22 17:03:14 MR. KRAMER: I was about to ask you that.

23 17:03:16 Q Does the fact that this video has been

24 17:03:18 available on YouTube since June 2007 and has over

25 17:03:19 34 million views suggest to you that it might be
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1 SALMI, M.

2 17:03:20 authorized to be on the site?

3 17:03:21 A It might be.

4 17:03:22 Q Assuming that it was not authorized by Daft

5 17:03:25 hands, or assuming that this clip was not authorized

6 17:03:29 by the copyright holder and the music on the

7 17:03:32 service -- sorry. Strike it again. Say it again.

8 17:03:35 Assuming that this clip was not authorized to

9 17:03:37 be on YouTube by the copyright holder and the music

10 17:03:42 that's shown in the video, should Mr. Clayman be

11 17:03:45 liable for copyright infringement for encouraging you

12 17:03:48 to view it?

13 17:03:49 MR. WILKENS: Objection; assumes facts and

14 17:03:51 calls for a legal conclusion.

15 17:03:52 THE WITNESS: Yeah, and this is a music

16 17:03:56 overlay of someone else's. This is not a -- this is

17 17:03:59 not a music video. This is -- this is a mash up.

18 17:04:02 MR. KRAMER: Q. Assuming that the --

19 17:04:04 A Mash ups have a whole other legal thing, I

20 17:04:07 know, which I'm not -- you know, I don't know the

21 17:04:08 exact details on.

22 17:04:10 Q Okay. But assuming that the copyright holder

23 17:04:13 in the music that's used in this video did not

24 17:04:15 authorize it to be on YouTube, should Mr. Clayman be

25 17:04:19 liable for copyright infringement for encouraging you
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2 17:04:23 to watch it?

3 17:04:23 MR. WILKENS: Same objection, and asked and

4 17:04:25 answered.

5 17:04:25 THE WITNESS: I don't have an answer to that.

6 17:04:39 I don't know.

7 17:04:41 MR. KRAMER: Q. Well, should you be liable

8 17:04:43 for copyright infringement for watching it, assuming

9 17:04:45 it wasn't authorized to be on YouTube by the copyright

10 17:04:49 holder whose music is used in the video?

11 17:04:51 MR. WILKENS: Objection to form; calls for a

12 17:04:52 legal conclusion.

13 17:04:53 THE WITNESS: Yeah, I don't know if I should

14 17:04:54 be liable or not. It's not....

15 17:04:56 MR. KRAMER: Q. You don't have a view one

16 17:04:57 way or another?

17 17:04:58 A As an end user, probably not.

18 17:05:00 Q Why not?

19 17:05:09 MR. WILKENS: Objection to the form; calls

20 17:05:10 for a legal conclusion.

21 17:05:12 THE WITNESS: Are you waiting for a

22 17:05:25 question -- an answer? I don't know.

23 17:06:14 (Document marked Salmi Exhibit 36

24 17:06:15 for identification.)

25 17:06:15 MR. KRAMER: Exhibit 36, from Dan Lockwood to



450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
DAVID FELDMAN WORLDWIDE, INC.

317

1 SALMI, M.

2 17:06:26 you, an e-mail, with the subject "Business time."

3 17:06:32 Forwarding you a YouTube URL, a link to a video on

4 17:06:36 YouTube.

5 17:06:37 Q Do you recall receiving this one from

6 17:06:38 Mr. Lockwood?

7 17:06:42 A Yes.

8 17:06:42 Q What's this video, sir?

9 17:06:44 A Flight of the Conchords.

10 17:06:45 Q It is. You're correct, sir. It's a

11 17:06:47 recording of the concert by Flight of the Conchords;

12 17:06:50 right?

13 17:06:51 A I don't remember if it was a concert or their

14 17:06:52 TV show.

15 17:06:53 Q What is Flight of the Conchords?

16 17:06:55 A It's a New Zealand duo, comedy duo.

17 17:06:59 Q Do you know who owned the copyright to the

18 17:07:02 clip that you watched on YouTube?

19 17:07:04 MR. WILKENS: Objection; assumes fact.

20 17:07:05 MR. KRAMER: What fact does it assume?

21 17:07:07 MR. WILKENS: You haven't asked him whether

22 17:07:08 he watched the clip.

23 17:07:09 MR. KRAMER: He knew what it was, Scott. How

24 17:07:12 could he know what it was if he didn't watch the clip?

25 17:07:15 MR. WILKENS: That's your supposition.
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2 17:07:16 THE WITNESS: I don't -- no, I have no idea.

3 17:07:21 MR. KRAMER: Q. Was the -- well, let me show

4 17:07:23 you the clip.

5 17:07:25 THE REPORTER: BlackBerry, please. Your

6 17:07:37 BlackBerry.

7 17:07:37 (Document marked Salmi Exhibit 37

8 17:07:38 for identification.)

9 17:07:39 MR. KRAMER: Michelena, your BlackBerry is

10 17:07:41 interfering with the --

11 17:07:44 MS. HALLIE: It's off.

12 17:07:45 MR. KRAMER: It's off.

13 Still a problem? Can you just check

14 BlackBerrys? How are you doing?

15 You can collect them all up and --

16 THE REPORTER: And throw them in a basket,

17 yeah.

18 MR. KRAMER: Is it a problem for you?

19 THE WITNESS: It's -- it's -- thank you.

20 17:08:28 MR. KRAMER: Q. Taking a look at Exhibit 37,

21 17:08:30 sir, does this refresh your recollection as to what

22 17:08:35 this video clip was that Mr. Lockwood sent to you in

23 17:08:40 Exhibit 36?

24 17:08:41 A Yes.

25 17:08:41 Q And what was it, sir?
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1 SALMI, M.

2 17:08:44 A Looks like it's a live footage of Flight of

3 17:08:48 the Conchords singing "Business Time."

4 17:08:50 Q Exhibit 37 is a screen shot of a page using

5 17:08:55 URL that matches the URL in an e-mail that

6 17:08:59 Mr. Lockwood sent to you.

7 17:09:04 Was this clip authorized to be on the YouTube

8 17:09:07 service, sir?

9 17:09:08 MR. WILKENS: Objection to the form; calls

10 17:09:10 for a legal conclusion.

11 17:09:11 THE WITNESS: I don't know.

12 17:09:12 MR. KRAMER: Q. Do you know if the copyright

13 17:09:13 holder who holds the copyright to the Flight of the

14 17:09:17 Conchords' music authorized this to be up on the

15 17:09:19 service?

16 17:09:20 A I don't know.

17 17:09:20 Q But you still viewed it; right?

18 17:09:23 A Yes.

19 17:09:23 Q Can you tell whether it's authorized just by

20 17:09:26 looking at the clip?

21 17:09:30 A Maybe by a number of views it might have been

22 17:09:31 authorized.

23 17:09:32 Q But at the time you probably looked at this,

24 17:09:35 it didn't have the same number of views. This is the

25 17:09:37 number of views as of today.
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2 17:09:38 MR. WILKENS: Objection to the form.

3 17:09:41 MR. KRAMER: Q. So let's put aside the

4 17:09:42 number of views for the moment. Can you tell simply

5 17:09:45 by looking at this clip whether or not it was

6 17:09:48 authorized to be on the YouTube service?

7 17:09:49 MR. WILKENS: Objection; calls for a legal

8 17:09:50 conclusion.

9 17:09:50 THE WITNESS: Yeah, I don't -- yeah, maybe at

10 17:09:53 the beginning there was something that said something

11 17:09:54 or the ad or I don't -- I don't -- I've seen just this

12 17:09:57 screen shot. I don't -- I don't know at the time when

13 17:09:59 I saw it.

14 17:10:00 MR. KRAMER: Q. At the time, you watched the

15 17:10:02 whole thing; right?

16 17:10:02 A I don't remember.

17 17:10:04 Q Okay. Can you tell me what information you

18 17:10:06 would need -- well, let me ask you this: The clip was

19 17:10:08 posted by a user named Ellaelise. Does that help you

20 17:10:14 determine whether or not it was authorized?

21 17:10:17 A No.

22 17:10:17 Q Why not?

23 17:10:18 MR. WILKENS: Objection to the form.

24 17:10:19 THE WITNESS: That could be their manager.

25 17:10:21 MR. KRAMER: Q. It could be, but you have no



450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
DAVID FELDMAN WORLDWIDE, INC.

321

1 SALMI, M.

2 17:10:23 way of knowing one way or the other; right?

3 17:10:26 A Well, unless the clip -- if the clip said

4 17:10:30 "Buy our CD. Get a T-shirt. Come see the next show

5 17:10:34 at these dates. Here's a link to our home website."

6 17:10:36 I don't know. It might be -- it might be in there. I

7 17:10:38 didn't -- don't remember it though. I didn't --

8 17:10:39 Q Would that suggest to you that it was

9 17:10:41 authorized if it had those things in it?

10 17:10:45 A Possibly.

11 17:10:47 Q Do you know what the relationship was between

12 17:10:49 the user named Ellaelise and Flight of the Conchords?

13 17:10:53 A No idea.

14 17:10:54 Q Do you know who would know?

15 17:10:57 A Maybe Flight of the Conchords. Maybe

16 17:10:59 YouTube.

17 17:10:59 Q But the fact that this video has been

18 17:11:02 available on YouTube since July 2006 and has over

19 17:11:06 16 million views today suggests to you that it

20 17:11:09 probably was authorized to be on the service; right?

21 17:11:12 MR. WILKENS: Objection to the form.

22 17:11:14 THE WITNESS: I don't know how adamant this

23 17:11:18 band is about their clips on YouTube. I don't know.

24 17:11:20 MR. KRAMER: Q. Why would the number of

25 17:11:22 views as high as 16 million suggest to you that it may
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1 SALMI, M.

2 17:11:27 have been authorized to be on the site?

3 17:11:28 A Well --

4 17:11:28 MR. WILKENS: Objection; it mischaracterizes

5 17:11:31 his testimony.

6 17:11:31 THE WITNESS: I think just by that point,

7 17:11:33 some point, if -- if it wasn't authorized, they would

8 17:11:35 have said, "Pull it down."

9 17:11:36 MR. KRAMER: Q. Same for the Daft Hands clip

10 17:11:38 that we looked at in Exhibit 35; right?

11 17:11:41 A Yeah. Like I said, that one, I think, is a

12 17:11:43 mash up. So I think that falls under some other -- I

13 17:11:46 don't know the legal stuff, but there's -- there's all

14 17:11:49 kind of holes in it out there.

15 17:11:54 Q You say "I think that by some point if it

16 17:11:57 wasn't authorized, they would have said, 'Pull it

17 17:11:58 down.'"

18 17:11:58 By that, you mean the copyright holder;

19 17:11:58 right?

20 17:12:00 A Yes.

21 17:12:00 Q If they objected to it, they would have

22 17:12:00 pulled it down before 16 million people viewed it;

23 17:12:03 right?

24 17:12:03 MR. WILKENS: Objection to the form.

25 17:12:04 THE WITNESS: You'd think so.
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2 17:12:08 MR. KRAMER: Q. What number of views do you

3 17:12:14 think, sir, would be a reasonable threshold by which

4 17:12:18 you could make the assumption that the clip was

5 17:12:21 authorized or it would have been taken down?

6 17:12:23 MR. WILKENS: Objection to the form.

7 17:12:24 THE WITNESS: I have no idea.

8 17:12:28 MR. KRAMER: Let me take one more break, and

9 17:12:36 we'll wrap it up.

10 17:12:37 THE VIDEOGRAPHER: Off the record.

11 17:12:38 The time is 5:10 p.m.

12 17:12:42 (Recess taken.)

13 17:13:14 THE VIDEOGRAPHER: This marks the end of DVD

14 17:13:14 3.

15 17:13:16 Off the record.

16 17:13:17 The time is 5:11 p.m.

17 17:13:22 (Recess taken.)

18 17:25:26 (Document marked Salmi Exhibit 38

19 17:25:36 for identification.)

20 17:25:36 THE VIDEOGRAPHER: On the record.

21 17:25:50 This marks the beginning of DVD No. 4 in the

22 17:25:53 deposition of Mika Salmi on October 16th, 2009.

23 17:25:56 The time is 5:24 p.m.

24 17:25:58 We need to turn that BlackBerry off, please.

25 17:26:01 Thank you.
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2 17:54:12 remained accessible on YouTube; right?

3 17:54:14 A No. The longer the content stayed up on

4 17:54:17 YouTube and hopefully in a deal form. That's what I

5 17:54:21 hoped for.

6 17:54:22 Q Putting aside your desire for a deal, the

7 17:54:25 longer it took Viacom to send its takedown notices,

8 17:54:27 the longer the content Viacom was complaining about

9 17:54:29 remained accessible to YouTube; right?

10 17:54:32 MR. WILKENS: Objection to form.

11 17:54:32 THE WITNESS: Say that again. The longer

12 17:54:34 Viacom was complaining about?

13 17:54:34 MR. KRAMER: No.

14 17:54:35 Q The longer it took Viacom to send takedown

15 17:54:38 notices for content on the YouTube service, the longer

16 17:54:41 that content was going to remain available on the

17 17:54:43 service; right?

18 17:54:45 MR. WILKENS: Objection to the form.

19 17:54:46 THE WITNESS: I suppose they're related,

20 17:54:54 yeah. It was a question of the deal getting done.

21 17:54:56 MR. KRAMER: I understand that.

22 17:54:56 THE WITNESS: The takedown -- I know you're

23 17:54:57 trying to connect takedown to something else, but it's

24 17:55:00 the -- the -- the takedown was related to the deal

25 17:55:03 process. Not to anything else.
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2 17:55:13 MR. KRAMER: Yeah, let's take a look at this

3 17:55:15 one.

4 17:55:26 (Document marked Salmi Exhibit 41

5 17:55:27 for identification.)

6 17:55:27 MR. KRAMER: Q. Exhibit 41 is another e-mail

7 17:55:34 exchange dated December 18th, 2006. The subject line

8 17:55:41 is "Goo/Tube going sideways?" It starts with a

9 17:55:45 message from you to Ms. McGrath and Mr. Cahan, and you

10 17:55:50 say in your first-in-time message "Adam (copied) has

11 17:55:56 told me the deal with GooTube has hit an impasse and

12 17:56:00 that there's a good chance we may ask GooTube to pull

13 17:56:02 down all our content over 30 seconds. 9,000 clips?

14 17:56:05 "If this is the case, then we may need an

15 17:56:07 alternative for consumers to find and watch our video

16 17:56:11 than what we currently offer. Otherwise, we risk

17 17:56:13 being raked over the coals by consumers and the

18 17:56:17 press."

19 17:56:21 What did you mean when you wrote that Viacom

20 17:56:21 would be raked over the coals by consumers and the

21 17:56:21 press of consumers did not have an alternative to

22 17:56:21 YouTube to watch videos after a takedown?

23 17:56:30 A I believe I meant that consumers had been

24 17:56:33 habituated of seeing some of their favorite things

25 17:56:37 there, and if it was being taken down and we didn't
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2 17:56:39 offer them to see it somewhere else, then they would

3 17:56:41 be upset.

4 17:56:43 Q So until Viacom had an alternative of its

5 17:56:46 own, it was okay with leaving content up on YouTube;

6 17:56:49 right?

7 17:56:49 MR. WILKENS: Objection to the form.

8 17:56:51 MR. KRAMER: Q. To satisfy consumer demand

9 17:56:54 for that content?

10 17:56:54 MR. WILKENS: Objection to the form.

11 17:56:55 THE WITNESS: Well, it -- we were hoping --

12 17:56:59 we were hoping the deal would get done. If the deal

13 17:57:03 got done, great. It could stay up there.

14 17:57:05 MR. KRAMER: Q. In your e-mail exchange

15 17:57:07 here, you were operating under the assumption that a

16 17:57:09 deal wasn't going to get done, and you were saying we

17 17:57:12 need an alternative for consumers to find and watch

18 17:57:15 our video; right?

19 17:57:17 MR. WILKENS: Objection to the form.

20 17:57:18 THE WITNESS: It says it hit an impasse,

21 17:57:22 which means it's -- you know, that we were having a

22 17:57:24 difficult time. So we needed to have an alternative

23 17:57:30 is basically what it says. We needed to have an

24 17:57:33 alternative.

25 17:57:36 MR. KRAMER: Q. Who made the decision, sir,
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2 17:57:37 to hold off on sending takedown notices to Viacom --

3 17:57:41 sorry -- to YouTube as Viacom identified clips of what

4 17:57:44 it claimed to be its content on the service?

5 17:57:47 MR. WILKENS: Objection to the form.

6 17:57:49 THE WITNESS: I don't know. It's either

7 17:57:51 Michael Wolf, or Adam Cahan, or maybe Philippe Dauman.

8 17:58:31 (Document marked Salmi Exhibit 42

9 17:58:32 for identification.)

10 17:58:32 THE WITNESS: 42.

11 17:58:32 MR. KRAMER: Q. Exhibit 42, sir, is an

12 17:58:35 e-mail you sent to Ms. McGrath on December 29th, 2006,

13 17:58:40 the subject of which is "GooTube action." It was

14 17:58:44 produced to us by Viacom in discovery.

15 17:58:46 You say to Ms. McGrath, "Happy New Year. Not

16 17:58:50 quite sayonara in 2006 and there is the pending

17 17:58:54 GooTube legal action. How are you feeling about it?

18 17:58:57 The press release and Q+A made me queasy."

19 17:59:01 What press release -- what about the press

20 17:59:04 release and Q and A made you queasy at this time, sir?

21 17:59:08 A I think I was hopeful we would get a deal

22 17:59:10 done. So just reading kind of facts about our issues

23 17:59:13 with it, didn't make me feel good.

24 17:59:16 Q So you weren't queasy about the statement

25 17:59:19 that follows, that you "wish we had a few more months
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1 FRESTON

2 people you were with, and then you say at

3 the end "Adam is smart."

4 Do you see that?

5 10:49:00 A. (Witness nods.)

6 Q. So you were saying here that if

7 the model worked out, if the model was

8 right, you should buy YouTube, correct?

9 MR. KENDALL: Well, it misstates

10 10:49:12 what it actually says.

11 Q. You may answer.

12 A. I can imply that that's what

13 this means here, yes.

14 It's hard to say, you know, one

15 10:49:23 line of copy.

16 Q. And, of course, the model had to

17 be right?

18 A. Right.

19 Q. That's a big if, correct?

20 10:49:28 A. That's always a big if.

21 Q. In the next e-mail, among other

22 things, Ms. McGrath says, "YouTube, I'm

23 banging my shoe. Let's do it."

24 Did she ever use that expression

25 10:49:41 with you, "banging my shoe"?
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2 A. I used to say to her, if you

3 really want something, you should bang

4 your shoe on the table Nikita Khrushchev

5 10:49:50 style. So she would throw that back to me

6 from time to time, in the e-mail parlance

7 we developed over the year.

8 Q. So the translation in McGrath --

9 of McGrath Freston speak here would be

10 10:50:04 YouTube, I really want it, let's do it?

11 A. Correct.

12 Q. Then you responded to her, "If

13 we get YouTube, I want to run it."

14 You were enthusiastic, too,

15 10:50:15 about the idea at least, correct?

16 A. Yeah. I loved the idea of

17 YouTube.

18 Q. And Ms. --

19 A. And it would seem that would

20 10:50:25 have been a good job.

21 Q. And Ms. McGrath said --

22 expressed her desire to run it as well,

23 right? She said, "You'll have to kill me

24 to get to it first," right?

25 10:50:35 A. Yes.
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2 Q. Now, in or around that time

3 period, do you recall whether you ever had

4 the occasion to meet Chad Hurley, one of

5 10:50:50 the founders of YouTube?

6 A. Yes. I met Chad a couple of

7 times.

8 Q. What was your impression of him?

9 MR. KENDALL: Overbroad. Vague

10 10:50:58 and ambiguous.

11 A. Well, I was -- I had great

12 admiration for him and what he had done.

13 It was a classic two guys in a garage, and

14 he was a very personable, smart guy. I

15 10:51:11 can't say I spent a lot of time with him,

16 but favorable impression.

17 Q. Now, in the e-mail we just

18 looked at, you used the phrase, "On the

19 way out."

20 10:51:31 Do you remember that? "Talked

21 about YouTube a lot on the way out"?

22 A. Yeah. I don't know why I was on

23 the way out at all. I can't recall.

24 Q. Do you recall whether you were

25 10:51:40 on a flight to or from one of the coasts
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2 THE VIDEOGRAPHER: The time is

3 1:40 p.m., and we are back on the

4 record.

5 01:40:58 A. I have no recollection of

6 receiving such a notice.

7 Q. Have you preserved any documents

8 of relevance?

9 A. I have no documents at all

10 01:41:16 preserved, with the exception of personal

11 files about insurance, pension, that type

12 of stuff.

13 Q. When you were CEO of Viacom, did

14 you ever use instant messaging to discuss

15 01:41:36 work matters?

16 A. No.

17 Q. Did you use any e-mail accounts

18 other than your Viacom account, for work

19 purposes?

20 01:41:46 A. No.

21 Q. What happened to your hard copy

22 files after you left, to the extent that

23 you know?

24 MR. KENDALL: Calls for

25 01:41:57 speculation.
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2 A. They were left there. My

3 offices were basically packed up and sent

4 to me, memorabilia, pictures, that sort of

5 01:42:12 thing. So I didn't really get sent any

6 documents, with the exceptions of the ones

7 I already outlined.

8 Q. And what happened to -- do you

9 know what happened to your -- the computer

10 01:42:28 that you used at work, after you left?

11 A. I don't know.

12 Q. Did you have a personal laptop

13 computer on which you did Viacom-related

14 work?

15 01:42:41 A. No.

16 Q. Did you have a personal desktop

17 computer on which you did Viacom-related

18 work?

19 A. No.

20 01:42:50 Q. I think you told us a little

21 earlier that you were unaware of any

22 instance in which YouTube failed to

23 respond to a take-down notice, correct?

24 A. Correct.

25 01:43:13 Q. Can you think of anything,
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2 during the time that you were CEO of

3 Viacom, can you think of anything that

4 YouTube did not do that you believe it

5 01:43:27 should have done to help protect Viacom's

6 content?

7 MR. KENDALL: Objection. Calls

8 for opinion testimony. Calls for

9 expert testimony. Overbroad. Calls

10 01:43:37 for speculation and lacks foundation.

11 A. No.

12 MR. SCHAPIRO: Mr. Freston,

13 thank you for your time. I don't have

14 anything further. I don't think the

15 01:43:50 other lawyers do.

16 MS. KOHLMANN: I'm going to have

17 a few questions.

18 Can you hear me with this okay?

19 THE VIDEOGRAPHER: Yes.

20 01:43:59 EXAMINATION BY

21 MS. KOHLMANN:

22 Q. Mr. Freston, you recall that

23 Mr. Schapiro asked you some questions

24 about the promotional value of having

25 01:44:13 content up on the Internet earlier today?
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2 A. Yes.

3 Q. Is it your belief that if an

4 entire show or program is found on the

5 01:44:28 Internet, that that is promotional?

6 A. It could be.

7 Q. Well, it would not be

8 promotional if, for example, a movie was

9 posted on the Internet, and it was still

10 01:44:40 running in the theaters, would it?

11 MR. SCHAPIRO: Objection,

12 leading.

13 A. Definitely not.

14 Q. And with respect to programs

15 01:44:56 like -- programs that are found on Comedy

16 Central, are those -- those programs

17 contain content that are particularly

18 designed to have short clips or skits; is

19 that true?

20 01:45:17 MR. SCHAPIRO: Objection. Vague

21 and ambiguous, lacks foundation, calls

22 for speculation, leading.

23 A. Some programs would have, you

24 know, sort of self-contained shorter

25 01:45:29 segments within the context of a
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2 half-hour, hour show, but not necessarily

3 all.

4 Q. Those programs that have

5 01:45:37 self-contained shorter segments, if those

6 self-contained segments were found on the

7 Internet in their entirety, would you view

8 those segments to be promotional?

9 A. In many cases.

10 01:45:52 Q. And are they -- would any

11 segment of it -- would any posting of it

12 be promotional?

13 MR. SCHAPIRO: Objection, vague.

14 A. Could you clarify what you mean

15 01:46:05 by that, please.

16 Q. In fact, isn't it true that

17 Viacom, and many of the -- virtually every

18 Viacom entity has particular departments

19 that are devoted to marketing and

20 01:46:18 promotion?

21 A. Right.

22 Q. And do you -- there are, are

23 there not, many people within the Viacom

24 enterprise that are devoted to determining

25 01:46:39 exactly how to promote Viacom content; is
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2 that correct?

3 A. Yes.

4 Q. And what are the important

5 01:46:45 facets of determining what is and is not

6 promotional, by those entities?

7 A. Well, I don't know if there's

8 any hard ironclad rules. I mean that

9 really depends on the circumstance at the

10 01:47:03 time, what it is you want to promote and

11 achieve. So you know, there's a range of

12 decisions that get made about that, but

13 generally by people down in the marketing

14 and promotional departments.

15 01:47:16 Q. And those are people who have

16 dedicated their careers to determining

17 exactly what is and is not promotional; is

18 that correct?

19 A. Correct.

20 01:47:24 Q. Is that an important function in

21 the Viacom enterprise?

22 A. Well, sure. Increasingly.

23 Q. And do those people also decide

24 when to promote a particular content?

25 01:47:42 A. They would decide everything,
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2 when, where, how.

3 Q. And for a content company,

4 having control over the decisions about

5 01:47:52 promotion is extremely important, isn't

6 it?

7 A. Well, I think if you were to ask

8 any content company, would you like to

9 have control over your promotion or not,

10 01:48:02 they would all say, of course, I'd like to

11 have control over it.

12 MS. KOHLMANN: I have no further

13 questions.

14 MR. SCHAPIRO: I have a question

15 01:48:11 or two.

16 BY MR. SCHAPIRO:

17 Q. Sometimes a decision to leave up

18 on the Internet material that may have

19 been posted by a third party can be a

20 01:48:27 promotional decision, correct?

21 A. Yes. Sometimes you might find

22 that somebody uploaded something in a

23 clever way or a clever piece or something

24 that you didn't think of yourself.

25 01:48:39 Q. That happened sometimes at
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2 Viacom when you were there, correct?

3 MR. KENDALL: Lacks foundation.

4 Overbroad.

5 01:48:45 A. I'm sure.

6 MR. SCHAPIRO: Nothing further.

7 THE VIDEOGRAPHER: The time is

8 1:48 p.m. on September 11, 2009. And

9 this completes the videotape

10 01:48:57 deposition of Tom Freston.

11 (Time noted: 1:48 p.m.)

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2 STATE OF NEW YORK )

3 ) :ss

4 COUNTY OF NEW YORK)

5

6

7 I, TOM FRESTON, the witness

8 herein, having read the foregoing

9 testimony of the pages of this deposition,

10 do hereby certify it to be a true and

11 correct transcript, subject to the

12 corrections, if any, shown on the attached

13 page.

14

15 ______________________

16 TOM FRESTON

17

18

19

20 Sworn and subscribed to before

21 me, this day of

22 , 2009.

23

24 _______________________________

25 Notary Public
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