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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

VIACOM INTERNATIONAL, INC., COMEDY )
PARTNERS, COUNTRY MUSIC )
TELEVISION, INC., PARAMOUNT )
PICTURES CORPORATION, and BLACK )
ENTERTAINMENT TELEVISION, LLC, )

)
Plaintiffs, )

)
vs. )

) NO. 07-CV-2103
)

YOUTUBE, INC., YOUTUBE, LLC, )
and GOOGLE, INC., )

)
Defendants. )

___________________________________)
)

THE FOOTBALL ASSOCIATION PREMIER )
LEAGUE LIMITED, BOURNE CO., et al.,)
on behalf of themselves and all )
others similarly situated, )

)
Plaintiffs, )

vs. )
) NO. 07-CV-3582
)

YOUTUBE, INC., YOUTUBE, LLC, and )
GOOGLE, INC., )

)
Defendants. )

___________________________________)

VIDEOTAPED DEPOSITION OF MICHELENA HALLIE
NEW YORK, NEW YORK

THURSDAY, DECEMBER 10, 2009
JOB NO. 18264
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A P P E A R A N C E S:
3

4

FOR THE PLAINTIFFS VIACOM INTERNATIONAL,
5 INC.:

6 JENNER & BLOCK
1099 New York Avenue, NW, Suite 900

7 Washington, D.C. 2000
(202) 639-6000

8 BY: SCOTT WILKENS, ESQ.
Swilkens@jenner.com

9

10

11

12

FOR DEFENDANTS, GOOGLE:
13 WILSON SONSINI GOODRICH & ROSATI

650 Page Mill Road
14 Palo Alto, CA 94304-1050

BY: MAURA L. REES, ESQ.
15 Mrees@wsgr.com

16

17

18 ALSO PRESENT:

19

Carlos King, Videographer
20

21

22

23

24

25
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2

3 FEDERAL STIPULATIONS

4

5 IT IS HEREBY STIPULATED AND

6 AGREED by and between the attorneys for

7 the respective parties herein, that

8 filing and sealing be and the same are

9 hereby waived.

10

11 IT IS FURTHER STIPULATED AND

12 AGREED that all objections, except as to

13 the form of the question, shall be

14 reserved to the time of the trial.

15

16 IT IS FURTHER STIPULATED AND

17 AGREED that the within deposition may be

18 sworn to and signed before any officer

19 authorized to administer an oath, with

20 the same force and effect as if signed

21 and sworn to before the Court.

22

23

24

25
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2 the witness clearly, even with the

3 red water bottle there?

4 THE VIDEOGRAPHER: Yes.

5 11:55:27 MR. WILKENS: I just wanted

6 to check. Thanks.

7 MS. REES: Exhibit 11.

8 (Whereupon, the

9 aforementioned documents, BayTSP

10 003927252 through '253, were

11 marked as Defendant's Exhibit

12 Hallie-11 for identification as of

13 this date by the Reporter.)

14 THE WITNESS: Okay.

15 11:57:55 Q. Exhibit 11 begins with the

16 Bates number BayTSP 003927252.

17 Can you identify Exhibit 11?

18 A. It appears to be an E-mail

19 chain between me and various members of

20 11:58:16 BayTSP, primarily Mark Ishikawa.

21 Q. If you look towards the

22 middle of the first page of the

23 exhibit, there is an E-mail from you to

24 Mark Ishikawa, cc'd to some other

25 11:58:31 people, in which you say, "But as I
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2 said, I don't want planning the meeting

3 to delay moving forward on broadening

4 the program, since I am getting a lot

5 11:58:44 of pressure here for a proposal that we

6 can implement ASAP."

7 From whom were you getting

8 the pressure that you referred to in

9 this E-mail?

10 11:59:02 A. I don't remember.

11 Q. Do you have an idea of who

12 you believe it is likely that you were

13 getting pressure from, based on the

14 people that you were generally dealing

15 11:59:17 with on these issues in this timeframe?

16 MR. WILKENS: Objection to

17 the form.

18 A. My vague recollection is

19 that it would have been, possibly, Adam

20 11:59:37 and Mike Fricklas.

21 Q. At the top of the page, the

22 very first E-mail on the page, from you

23 to Mark Ishikawa, in the middle of the

24 E-mail, you say, "And I do think most

25 12:00:05 people will be primarily interested in
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2 the metrics information. Though for

3 the ISP sites like YouTube, Google,

4 Yahoo and MySpace, my assumption is we

5 12:00:19 will want to be taking down at least

6 some of our material as well."

7 What did you mean when you

8 referred to metrics information?

9 A. My general recollection is

10 12:00:39 that we wanted to get a better

11 understanding of the infringement

12 problem that MTVN had across the

13 Internet. So, my assumption was that

14 that was how I used the phrase,

15 12:00:56 "metrics information."

16 Q. When you say, a better

17 understanding of the infringement

18 problem as being related to the way

19 that you used the phrase, "metrics

20 12:01:11 information," does that mean that

21 Viacom was interested in finding out,

22 for example, how many clips of its

23 content were being found on a site like

24 YouTube?

25 12:01:25 A. I recall that we didn't feel
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2 we had enough information on how and

3 where our properties were being

4 infringed on the Internet. And that we

5 12:01:39 decided that a good way to, at least,

6 start gathering that information was

7 through a tracking process that BayTSP

8 seemed equipped to provide for us.

9 Q. What types of information

10 12:01:55 would BayTSP provide through that

11 tracking process?

12 A. What type -- which of our

13 shows were most vulnerable to

14 infringement; which sites, peer-to-peer

15 12:02:15 services or other services on the

16 Internet, were most rampant in posting

17 the infringing content.

18 Q. Did the metrics information

19 you were talking about include things

20 12:02:35 like number of views of a potentially

21 infringing clip?

22 A. Yes, my recollection is that

23 it did. Oh, views, I am not sure. I

24 am not sure. I know that it included

25 12:02:50 the number of pieces uploaded, but I am
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2 not sure if it included views.

3 MS. REES: Exhibit 12.

4 (Whereupon, the

5 aforementioned document, BayTSP

6 003733345, was marked as

7 Defendant's Exhibit Hallie-12 for

8 identification as of this date by

9 the Reporter.)

10 12:04:07 THE WITNESS: Okay.

11 Q. Can you identify Exhibit 12?

12 A. It appears to be an E-mail,

13 initially from Cindy Morales to Deana

14 Arizala, at BayTSP, and then Deana

15 12:04:21 Arizala to Mark Ishikawa.

16 Q. And in the E-mail from Cindy

17 Morales, at the bottom of the page, she

18 says, "We would like to have all clips

19 that are two and a half minutes or

20 12:04:43 greater removed off of YouTube, except

21 for The Daily Show and Colbert Report.

22 For these two titles, we are requesting

23 that you remove clips that are five

24 minutes or longer."

25 12:05:00 Do you know why there was a
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2 marked as Defendant's Exhibit

3 Hallie-45 for identification as of

4 this date by the Reporter.)

5 15:50:19 A. Okay.

6 Q. Can you identify Exhibit 45?

7 A. It appears to be an E-mail

8 chain between me, various people at

9 BayTSP, and then, ultimately, including

10 15:50:33 Cindy Morales.

11 Q. And in the very middle of

12 the first page, there is an E-mail from

13 you responding to a question from

14 Courtney Nieman. Well, first Courtney

15 15:50:46 Nieman's question at the bottom of the

16 page, it says, "A question came up from

17 the group of people that are

18 approving/declining the video clips.

19 What about commercials/trailers/promos,

20 15:50:58 should these be approved or declined."

21 And your response is "If

22 there are commercials/trailers/promos

23 for programs on the list, they should

24 be taken down, unless it is from the

25 15:51:09 addresses that Cindy sent to you that
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2 are clips that we uploaded ourselves."

3 And it looks, at the very

4 top, you are asking Cindy if she has

5 15:51:19 the, "White List."

6 First of all, what is the

7 White List?

8 A. I am assuming from this,

9 that it is the list of clips that MTVN

10 15:51:41 authorized to be uploaded.

11 Q. And how was the White List

12 compiled?

13 A. People within MTVN were

14 directed to send any user names or

15 15:52:07 other identifying information to Cindy

16 Morales and/or Warren Solow's group,

17 depending on the time.

18 Q. And in your E-mail in the

19 middle of the page that starts, "If

20 15:52:24 there are commercials/trailers/promos,"

21 your instruction is, "they should be

22 taken down unless they are from the

23 addresses Cindy sent to you."

24 So was the policy, at that

25 15:52:33 time, that clips that appeared to be
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2 commercials, trailers or promos should

3 be taken down if they were not uploaded

4 by Viacom or someone affiliated with

5 15:52:45 Viacom?

6 A. That would appear to be

7 correct. If we hadn't authorized their

8 upload, they should be taken down.

9 MR. WILKENS: Can we take

10 15:53:04 another, really quick, break?

11 MS. REES: Sure.

12 MR. WILKENS: Thanks.

13 THE VIDEOGRAPHER: The time

14 is 3:53 p.m. and we are off the

15 15:53:15 record.

16 (Whereupon, a recess was

17 held.)

18 THE VIDEOGRAPHER: The time

19 is 3:58 p.m. and we are back on

20 15:58:11 the record.

21 BY MS. REES:

22 MS. REES: Exhibit 46.

23 (Whereupon, the

24 aforementioned documents, VIA

25 15:58:18 11788096 and VIA 11787096, were
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2 January '07 than it became in April of

3 '07.

4 Q. And do you have any

5 16:01:52 recollection of whether that's how the

6 policy evolved, at least between these

7 two dates?

8 A. I don't.

9 Q. Did the difference in policy

10 16:02:30 about whether to takedown or leave up

11 commercials and advertising clips for

12 MTVN programming, did it have to do

13 with the fact that January 2007 was

14 before the mass takedown and Viacom

15 16:02:48 wanted to take down as many clips as

16 possible, whereas April 2007 was after

17 the mass takedown and there was no

18 longer that goal?

19 MR. WILKENS: Objection to

20 16:03:01 the form.

21 A. I don't recall that being

22 the case. I recall all of these

23 decisions, as I think the documents

24 will back up, were evolving in part of

25 16:03:14 a legal analysis.



450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
DAVID FELDMAN WORLDWIDE, INC.

167

1 MICHELENA HALLIE

2 MS. REES: Exhibit 47.

3 (Whereupon, the

4 aforementioned document, BayTSP

5 16:03:49 004295197, was marked as

6 Defendant's Exhibit Hallie-47 for

7 identification as of this date by

8 the Reporter.)

9 A. Okay.

10 16:04:13 Q. Can you identify Exhibit 47?

11 A. It is an E-mail from

12 Courtney Nieman to Travis Hill with

13 copies to various people, including me.

14 Q. And is this the list of

15 16:04:26 account names that was described in a

16 previous E-mail as the White List?

17 A. It -- judging from the

18 timing, that E-mail that you are

19 referring to was January 3rd and this

20 16:04:49 is January 31st, so it is possible that

21 it is.

22 Q. And this was -- the purpose

23 of giving this list to BayTSP was so

24 that BayTSP would know not to take down

25 16:05:08 videos that Viacom had posted to
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2 YouTube under the account names listed

3 in Exhibit 47?

4 A. Well, that they not take

5 16:05:19 down clips that Viacom had authorized

6 to be posted. I don't know if it was

7 Viacom itself or agents of Viacom.

8 Q. In the early 2007 timeframe,

9 were you familiar with a marketing firm

10 16:05:41 that Viacom was using called Fanscape?

11 A. I have heard of Fanscape. I

12 don't remember when I first heard of

13 it.

14 Q. Do you know why Fanscape is

15 16:05:52 not on this list? Because Fanscape was

16 posting videos on behalf of Viacom at

17 this time, right?

18 MR. WILKENS: Objection to

19 the form of the question.

20 16:05:59 A. I don't recall. I recall

21 hearing the name, Fanscape. I don't

22 even remember in what context.

23 Q. Looking at this list now, is

24 it your belief that this list is

25 16:06:15 incomplete, that even as of January 31,
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2 2007, there are quite a few more

3 authorized clips that appear on this

4 list?

5 16:06:24 A. I don't know.

6 MS. REES: Exhibit 48.

7 (Whereupon, the

8 aforementioned documents, VIA

9 16669294 through '298, were marked

10 16:06:56 as Defendant's Exhibit Hallie-48

11 for identification as of this date

12 by the Reporter.)

13 A. Okay.

14 Q. Can you identify Exhibit 48?

15 16:10:10 A. It is an E-mail chain that

16 starts between the various people,

17 apparently, of Paramount Pictures.

18 Then Al Perry forwards it to Mark

19 Morril, Scott Martin and myself,

20 16:10:39 copying Rebecca Prentice. I respond

21 and Mike Fricklas appears to respond.

22 Q. In the second page, there

23 appears to be a question from

24 Paramount; "Can you clarify Paramount's

25 16:10:57 position on dealing with YouTube at a
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2 local level? Are we able to work with

3 them if we are using our own approved

4 material or is this a blanket ruling

5 16:11:08 that we should not be dealing with

6 YouTube at all?"

7 And then the request is

8 forwarded a couple of times and some of

9 it is redacted. On the first page in

10 16:11:15 the middle of the page, the portion of

11 your response that is not redacted is,

12 "As of now, we are posting clips and

13 providing IP addresses to Bay so they

14 know not to take them down."

15 16:11:27 So, first of all, as I think

16 you testified before, although tell me

17 if I am wrong, Viacom did not have any

18 policy of, you know, for example, after

19 the mass takedown in February of 2007,

20 16:11:46 of telling its employees to stop

21 putting clips on YouTube? That was not

22 a policy that Viacom adopted, right?

23 MR. WILKENS: Objection to

24 the form of the question.

25 16:11:56 A. There was a policy regarding
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Subject:
From:

RE: GooTube going sideways?
Robinson, Carole -:EX:/O=VIACOM/OU=MTVUSA/CN=RECIPIENTS/CN=
ROBINSOC;:
Hurvitz, Lauren
Date: Tue, 19 Dec 2005 03:40:20 +0000

To:
Cc:

I just can't believe we are going down this bad legal strategy road. It truly bums me out. Feels like
we're not in charge, right?

From: Hurvitz, Lauren
Sent: Monday, December 18, 2005 10:34 PM
To: Robinson, Carole

Subject: RE: GooTube going sideways?

If we pull our content down and sue youtube with no alternative I bet Jon Stewart and Colbert wil
have a fit.

From: Robinson, Carole
Sent: Mon 12/18/2005 10:33 PM
To: Hurvitz, Lauren
Subject: RE: GooTube going sideways?

Laur-
Did you read what I sent her for the meeting?

C

From: Hurvitz, Lauren
Sent: Monday, December 18, 2005 10:03 PM

To: Robinson, Carole; McGrath, Judy
Subject: RE: GooTube going sideways?

Very tough position. If we take our content out of the market place we will suffer consumer, press and
talent backlash for sure.

From: Robinson, Carole
Sent: Mon 12/18/20059:42 PM
To: McGrath, Judy; Hurvitz, Lauren
Subject: RE: GooTube going sideways?

I like that he's all over it but I hate that he has to be. Wish we were in a different place. Do you know
the timing on when this plays out? Would be good to discuss tomorrow morning, too.

Highly Confidential VIA 10197825



-----Original Message-----
From: McGrath, Judy

Sent: Monday, December 18, 2005 9:20 PM

To: Robinson, Carole; Hurvitz, Lauren
Subject: Fw: GooTube going sideways?

Yeesh.

Sent from my BlackBerry Wireless Handheld

----- Original Message -----
From: Salmi, Mika

To: McGrath, Judy
Cc: Cahan, Adam
Sent: Mon Dec 18 21:02:35 2006
Subject: GooTube going sideways?

Hi Judy

Adam (copied) has told me that the deal with GooTube has hit an impasse and that there is a good
chance that we may ask GooTube to pull down all our content over 30 seconds (9,000 clips?).

If this is the case, then we may need an alternative for consumers to find and watch our video than
what we currently offer. Otherwise, we risk being raked over the coals by consumers and the press.
The key site for us is Comedy Central.

Here are our options:

1. Post everything to iFilm and make it clear that this is where to go.
* easy to do as it is already happening for the most part
* confusing consumer message to send then from one aggregator (youtube) to another (ifilm) when
we really should send them to the brand or show site anmd develop a relationship

* overall direction of ifilm is clear.

2. Use the RealityDigital test site
http://Comedycentral.realitydigital.com -: http://comedycentral.realitydigital.com/;:
Username: comedycentral
Password: comedycentrall00

* limited features but it is simple and it works
* can run in parallel with the full CC.com site and just be for video
* clunky site (created in a week), doesn't work with our current systems, and not our best effort
* CC folks haven't approved it though they've seen it and thought it was okay, not great

3. Use Tagworld to create "open" platform for all mtvn sites
* in progress, with initial show site being built for late january (Showbiz Show)
* show site will be proof for all the rest of mtvn to use it
* will work with all current mtvn systems so will be easy to use in current workflow
* it would be a sprint to get it done by jan 2nd for all of ComedyCentral content

#3 is our preference but the plan for that was to start rolling stuff out throughout Q1. This rushed
timetable of legal action against YouTube is not great in terms of building the best product and
consumer experience. I would prefer for us to start the legal action once we have an alternative
ready (late Ql).

Highly Confidential VIA 10197826



So, I just want you to know the story. The first decision is whether we want to offer an alternative if
legal action begins. Then, we need to decide what is that alternative (choices 1-3 above). We also
need all the ComedyCentral folks on board and engaged in this. And again, my preference is for us to
have more time to develop an alternative - rushing will not serve us welL.

Please tell me if you need more info.

Mika

Highly Confidential VIA 10197827


