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UNI TED STATES DI STRI CT COURT

SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL, | NC., COMEDY
PARTNERS, COUNTRY MJSI C

TELEVI SI ON, | NC., PARAMOUNT

Pl CTURES CORPORATI ON, and BLACK
ENTERTAI NVENT TELEVI SI ON, LLC,

Plaintiffs,
VS. No. 07-CV-2103

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, I NC.,

Def endant s.

THE FOOTBALL ASSOCI ATI ON PREM ER
LEAGUE LI M TED, BOURNE CO., et al.,
on behal f of thensel ves and

all others simlarly situated,

Plaintiffs,
VS. No. 07-CV-3582

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, I NC.,

Def endant s.

HI GHLY CONFI DENTI AL
VI DEOTAPED DEPGOSI TI ON OF SCOTT PAUL ROESCH
PALO ALTO, CALI FORNI A
THURSDAY, SEPTEMBER 25, 2009

JOB NO. 17714
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SCOTT P. ROESCH - HIGHLY CONFIDENTIAL

SCOTT ROESCH
SEPTEMBER 25, 2009

8:42 A M

HI GHLY CONFI DENTI AL VI DEOTAPED DEPGSI TI ON OF SCOTT
PAUL ROESCH, at W LSON SONSI NI GOODRI CH & ROSATI, 601
California Avenue, Palo Alto, California, pursuant to
noti ce, before nme, KATHERI NE E. LAUSTER, CLR, CRR, RPR,

CSR License No. 1894.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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SCOTT ROESCH
APPEARANCES
FOR THE PLAI NTI FFS, VI ACOM | NTERNATI ONAL, | NC. :

JENNER & BLOCK, LLP

By: SCOTT B. W LKENS, ESQ

1099 New York Avenue, NW Suite 900
Washi ngton, DC 20001

Tel ephone: 202. 639. 6000

fax: 202.661. 4832

swi | kens@ enner.com

and

MTV NETWORKS

BY: M CHELENA HALLI E, ESQ.

Seni or Vice President, Deputy General Counsel
Litigation/Intell ectual Property

1515 Broadway

New Yor k, New York 10036

Tel ephone: 212.846. 6849

Fax: 212.846.1774

m chel ena. hal l i e@rt vn. com

FOR THE DEFENDANTS YOUTUBE, INC., YOUTUBE, LLC, and
GOOGLE, I NC.:

W LSON, SONSI NI, GOODRI CH & ROSATI, LLP
By: MCHAEL H. RUBIN, ESQ
CAROLI NE W LSON, ESQ.
650 Page M || Road
Palo Alto, California 94304-1050
phone: 650. 493. 9300
f ax: 650. 493. 6811
nT ubi n@vsgr.com
cwi | son@wsgr.com

Al so Present: ARMANDO CARRASCO, Vi deographer

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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SCOTT ROESCH
di stributor of independent entertai nment, and that
i nvol ved distribution of content on the web, and
t hrough a number of other media channels, including
tel evision, airlines, when -- various other
channel s.

And so the -- the business nmpodel was
advertising on the website and distribution -- or
actually, licenses to distribution partners.

Q Can you describe how | ong that business
nodel was in place?

A. The business nodel is actually still in
pl ace and of course it's evolved over tinme. The --
the web has become nmore central to the business
nodel, and the distribution efforts -- or
di stribution channels have beconme, | would say,
secondary, but an inmportant secondary business for
us.

Q And over tine you have added on
different types of businesses to that core business
nodel ?

MR. W LKENS: Cbjection to the form of the
questi on.

THE W TNESS: Can you -- can you clarify?

I'"msorry. Can you repeat the question?

13
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SCOTT ROESCH

BY MR. RUBI N:

Q | believe you testified a noment ago that
the original business nodel of the conpany was to
focus on original content, the acquisition and
di stribution of original content; is that right?

A I don't think | said that. W were --
we're a marketer and distributor of independent
ent ertai nment.

Q Ckay. Let -- let ne -- let me ask you a
di fferent question. How did Atom Filns acquire that
originally, at the inception of the conpany, go
about acquiring that content?

A. We primarily licensed from i ndependent
creators.

Q And how did Atom Fil ms go about getting
rights and clearances to distribute that content?

MR. W LKENS: Objection to the form of the
questi on.

THE W TNESS: We woul d, through a variety
of means, find content that we |iked and thought had

commercial distribution potential; for exanple, we

would go to filmfestivals, we would engage -- we
woul d neet the creator and -- and discuss a -- a
|'icensing arrangenent with them |If we could reach

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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SCOTT ROESCH

terms, we would execute a contract, and we would
obtain cl earances.

So we woul d get reps and warranties from
the creator, and we woul d obtain clearances from
themto affirmthat they held the necessary rights
to distribute the materi al

Q And by "reps and warranties," what were
you referring to?

MR. W LKENS: Cbjection to the form of the
questi on.

You can answer.
BY MR. RUBI N:

Q You can answer.

A Oh. The creator would, in the text of the
contracts, affirmthat they held the necessary
rights to the material and the -- and the content.
BY MR. RUBI N:

Q Was that an involved process?

MR. W LKENS: Cbjection. Vague

THE WTNESS: In- -- "involved" in what
sense? Can you --
BY MR. RUBI N:

Q Was t he process of clearing the rights and

obtai ning representations and warranties fromthose

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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SCOTT ROESCH

involved in the creation of the content an involved
process? Was it tinme consum ng?

MR. W LKENS: Sane objection.

THE WTNESS: It actually would vary
greatly between -- fromdeal to deal

BY MR. RUBI N:

Q But in certain circunstances it could be
quite time -- time consum ng?

A Yes.

Q How -- how | ong woul d you say an aver age

deal took to negotiate?

MR. W LKENS: Objection to form

THE WTNESS: It's difficult for ne to --
to estimate that, because there was a wide range in
variance, but | can say a couple of weeks.
BY MR, RUBI N:

Q Wiy did -- did Atom feel it was necessary
to obtain representations and warranties fromthese
creators?

MR. W LKENS: Cbjection to the form And
I'"mgoing to caution the witness, to the extent that
calls for attorney-client privilege or |egal advice,
I instruct you not to answer as to that.

But if you can answer otherw se, go right

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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SCOTT ROESCH

ahead.

THE W TNESS: Can you repeat -- repeat the
question?
BY MR, RUBI N:

Q Why did Atom feel it was necessary to
obtain representations and warranties fromthese
creators?

A We -- we wanted to build a business on the

di stribution of content, so we wanted to make sure

that -- that people that contributed to the creation
of the content were -- you know, that -- that --
that they were willing participants in the -- in the
creation and -- and distribution of the content.

Q So you took copyright issues seriously,
and you wanted to nmake sure that you were -- you had

cleared the copyright issues with the creators
before you distributed their works?

MR. W LKENS: Objection. M scharacterizes
his testinony and calls for a | egal conclusion.

MR. RUBIN. | -- 1 didn't -- wasn't
attenpting to characterize his testinmony. | was
aski ng a questi on.

THE W TNESS: Can you repeat the

question?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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SCOTT ROESCH

BY MR. RUBI N:

Q Sure. Atom Filnms took copyright issues
seriously and wanted to ensure that it was clearing
copyright issues with its -- with the creators of
the content it was intending to distribute before it
di stributed thenr

MR. W LKENS: Objection. Vague.
THE W TNESS: Yes.
BY MR. RUBI N:

Q And you woul d not have advocated a
busi ness nodel for Atom Fil nms unl ess you believed
that that business nmodel woul d have been in the same
vei n of supporting copyright interests of creators'
content --

MR. W LKENS: Objection --

BY MR. RUBI N:

Q -- is that right?
MR. WLKENS: -- to the form of the
questi on.
THE WTNESS: |'mnot sure | understand

that. You're asking nme to specul ate about a
di fferent business nodel ?
BY MR. RUBI N:

Q No, not at all. |'m saying, you, as a

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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SCOTT ROESCH
menber of -- of maybe, if not the founding, the near
founding team of Atom believed that the respect for
copyright was inmportant to the Atom Fil ns busi ness;
isn't that right?

A. Yes.

Q And you woul dn't have advocated a
direction for the business at any point that
deviated fromthat, would you?

MR. W LKENS: Objection to the form

THE WTNESS: | don't think |I did advocate
a direction for the business that deviated fromit.
BY MR. RUBI N:

Q So the answer to nmy question is: No,
you woul dn't have advocated a direction that
deviated from those core principles of respecting
copyright?

MR. W LKENS: Objection to the form and
asked and answered.

MR. RUBIN: It hasn't been answered,
Scott. Stop interrupting.

MR. W LKENS: Cbjection. That sane
obj ecti on.

THE WTNESS: | didn't advocate a nodel

that deviated fromthat. That's my belief.

19
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SCOTT ROESCH
BY MR. RUBI N:

Q Ckay. That answers ny question. Al
right.

Did Atom Fil ms ever obtain venture
financing?

A. Yes.

Q Fr om whont?

A. From a variety of sources, and |I'm not
going to be able to give you an exhaustive list, but
one was Allen & Co., one was Arts Alliance.

And, you know, after the merger with Shock
Wave, you know, one of their venture capitalists had
been Sequoi a, and there are a nunber of others.

Q How many rounds of venture financing did
Atom fil ms have, either before or after the Shock
Wave merger?

A. I'"'mnot entirely sure.

Q Do you know if Sequoia invested in the
conpany post nmerger with Shock Wave?

A I"mnot sure. 1'd be -- | would -- | --
I'd be specul ating.

Q Do you know when the rounds were?

A | know that there were -- there was sone

angel funding of Atomin '98, and our first round

20
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SCOTT ROESCH

of -- or say "they," | guess -- was in early '99.
And then after that another -- | know there was at
| east one additional round, but | -- | don't recall
when.

Q So you don't -- you can't recall the

number of venture financing rounds that Atom had?
A The number of rounds?
MR. W LKENS: Objection. Asked and
answer ed.
THE W TNESS: No.
BY MR, RUBI N:
Q Do you know how nmuch noney was raised, in
total, through venture financing for AtonP
A. I -- | don't know the specific number.
Q Do you have a rough nunber?
MR. W LKENS: Objection.
THE WTNESS: | -- | believe it was
20 million, possibly slightly higher for the Atom --

you know, for the pre Shock Wave nerger atom Fil ns,

and again, that's not -- that wasn't ny area of
responsibility. So that's -- |'mdoing that based
on nmenory.

BY MR. RUBI N:

Q Sur e.

21
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SCOTT ROESCH

| was asking you whether this e-mail is
representative of that instance.

A This e-mail refers to the same creators.

Q. Megan O Neill asked you to check out a
video clip in this e-mail. Do you see that?

A | do.

Q. What was that clip?

A | believe this was -- | remenber this is
an episode of a -- of what they intended to be a
series called "Celebrity Bric-a-brac Theater."

Q. Did you view that clip?

A I did.

Q. And did you believe that clip to infringe
any copyrights?

MR. W LKENS: Objection to the form
Calls for a | egal conclusion.
THE W TNESS: No, | -- | believed the --

the video to be all original material they'd
creat ed.
BY MR. RUBI N:

Q. Did anyone actually reach out to themin
response to the discussion on this e-mail?

A Yes.

Q. And was a deal ultimately consummated --

DAVID FELDMAN WORLDWIDE, INC.
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SCOTT ROESCH

A. um - -

Q -- between Atom and the individuals
referenced in the e-mail ?

A. Yes.

Q And did Atomultimately host and
di stribute content created by these individuals?

A. Yes.

Q In addition to | ooking to YouTube for
content, do you ever recall Atom | ooking to YouTube
for feature ideas --

MR. W LKENS: Cbjection to the form--
BY MR. RUBI N:
Q -- for its service?
MR. W LKENS: Objection to the form
THE W TNESS: Would you clarify what types
of features?
BY MR. RUBI N:

Q Any features.

A Website features?

Q Sur e.

A Yes, YouTube was a -- a website that we
| ooked at and -- and we | ooked at the features
on the -- on that site.

Q Can you recall any particular features
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SCOTT ROESCH

that Atom m ght have | ooked at on YouTube in an

attenpt to incorporate theminto the AtonFil ns

website?
MR. W LKENS: Objection to the form
THE WTNESS: W -- hm | think -- 1
think -- | think one feature that YouTube had, in

addition to other sites at the tine, was a feature

that all owed users to upload videos directly to a --

to the web side. So we -- we | ooked at that
feature
Q Is that a feature you ultimately

i npl enent ed?

A. We upl oaded -- or we inplenented an upl oad
feature on a -- initially on a -- another website
that we controll ed.

Q Do you -- did you, or anyone else at Atom
ever conduct a conpetitive analysis of YouTube?

MR. W LKENS: Objection to the form

THE W TNESS: We conducted analysis. |

bel i eve the analysis was in the context of a -- of
potential vendors for -- to power a white | abe
website. | don't recall the specific conpetitive

anal ysis that we conducted, but we did analyze the

site.
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MR. RUBIN: |'d like to introduce Roesch
Exhi bit Number 4.

(Roesch Deposition Exhibit Nunber 4 was

mar ked for identification.)
BY MR. RUBI N:

Q M. Roesch, this is an e-mail that Cindy

Ench sent to M ATOM AtonFi |l ms_Team@/i acom com on
Oct ober 24th, 2007, and Viacom produced in this
litigation, bearing Bates nunber VIA 02478789.

Who is Cindy Ench?

A. Cindy Ench was a -- a nenber of ny team
Q What was her role on your teanf
A. She had a couple of different roles. |

believe her role at this time was pronoting content

on Atom Fil ms and At omJpl oads or AddictingClips'

websi t e.
Q Did you receive this e-mail?
A Yes.

Q Did you --

A. Well, sorry. | believe that | did,

because | was a nenber of this AtomFilnms team|li st.

Q Thank you.
Do you see the first line of this e-mail?

A Yes.
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A |'ve received additional e-mail addresses.
My previous e-mmil addresses have not changed.

Q What e-mail address do you use on a daily
basis for work?

A | use ScottR@Atom com or SRoesch@\t om com

Q Do the other e-mmil addresses you just
ref erenced as having obtained foll owi ng the Viacom
acquisition of Atomall point to one of those e-nmmi
addr esses?

A Yes, | believe so

Q When the switch to Viacomtook place, do

you know what happened to the e-mails that you had

on the Viacom-- the Atome-mail server?
A. No.
Q Currently do you know the server on which

your e-nmails are stored?
A. No.
Q General |y speaking, as a practice, do you
save or do you delete your e-mail?
MR. W LKENS: Objection to the form
THE W TNESS: It depends on the e-mail,
the specific e-mail.
BY MR. RUBI N:

Q What criteria do you apply?
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A. I may -- if -- if | think there's an
e-mail that | may want to refer to again in the
future, | would -- you know, | mght save that in a
folder that's easily accessible to ne.

Q And what facts determ ne whether or not

you're likely to want to refer to an e-mail in the
future?
A. (Wtness shrugs.) |If it has information

in there that may be pertinent to an ongoi ng

initiative or a fact that | mght need to retrieve.

Q Job-rel ated issues, then?
A Yes.
Q Are you famliar with a website known as

Addi ctingClips?

A. Yes.

Q What was your involvenment with that
website?

A. | was responsible for that website.

Q Can you describe that website, generally?

>

Yes.

Q Pl ease do

A. Addi ctingClips was a website where content
creators could upload their material directly to the

site.
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SCOTT ROESCH

Q How did AddictingClips limt the upload of

materials to content creators?

MR. W LKENS: Objection to the form

THE W TNESS: The -- the site was -- was
avai |l abl e for anybody to upl oad.
BY MR. RUBI N:

Q Was the functionality of the Ad- -- of the
Addi ctingCli ps website al ways such that anybody
coul d upload content to the service?

A. No.

Q Can you describe the origina
functionality of the Ad- -- of the AddictingClips
website?

A. Yes, the first version of AddictingClips
was a directory of links pointing out to
third-party -- to content on third-party websites.

Q Why woul d At om choose to | aunch
Addi cti ngClips?

A. Well, we believed there was interesting
content on other sites that users would be
interested in, and that a -- a directory of some of
that content would be interesting to them

Q Who was involved in making that decision?

A. I was involved, along with a couple
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SCOTT ROESCH

menbers of nmy team and -- and some of the other

At om Ent ertai nment managenent.

Q Who by nanme was involved in that decision?
A. M ka Sal m was involved; Peter |gnacio,
for the -- for whatever -- | think Mka and Peter

are probably the primary people invol ved.
Q Woul d you say that anyone owned the idea?
MR. W LKENS: Objection to the form
THE W TNESS: No.
BY MR. RUBI N:

Q It was nore collaborative then?

>

Yes.
Q Coul d you pinpoint whose idea it was?
A I can't recall.
MR. RUBIN: |'d like to introduce Roesch
Exhi bit 10.
(Roesch Deposition Exhibit Nunber 10 was
mar ked for identification.)
BY MR, RUBI N:

Q M. Roesch, Exhibit 10 is a docunment
Viacom produced in this case fromyour files
entitled:

"User-Generated Video (UGV) service

Recommendati on, ScottR, 9/16/05,"
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SCOTT ROESCH
bears Bates number VIA 02927282 through -84.
Do you recogni ze this docunent?
MR. W LKENS: Take your tinme to reviewit,
Scot t.
THE W TNESS: | recognize the docunent.
BY MR. RUBI N:

Q Did you draft it?

>

Yes.
Q What is it?
A It's a docunent that builds on interna
di scussions and attenpts to -- attenpts to recomend
a course of action.
Q What course of action does it recommend?
A. I'mgoing to take a m nute and finish
reading it.
Q Sur e.
A. The docunment reconmmends expandi ng the
m ssion of AtomFilnms to include user-generated
Vi deo.
BY MR. RUBI N:

Q On the first page, M. Roesch, do you see

nunmber 1?
A Yes.
Q Do those points accurately reflect your

68
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SCOTT ROESCH

reasons for wanting to |launch a UGC website in

Sept enber of 20057

A. They -- they accurately reflect sone of
the -- the reasons we wanted to do that.
Q All of the reasons |isted here are

accurate though, aren't they?

A. Yes.

Q You just indicated there were others,
t hough?

A Yeah, as indicated in -- in Section 2,
the -- we believed that it would be inportant as a

content destination, a content site.

Q Your goal in launching this UGC site was
not to profit frominfringing videos that m ght be
upl oaded or linked fromthat site, was it?

A. No.

Q Did you recognize that by all ow ng users
to upload material to the service directly, it m ght
be possible that they m ght upload infringing
material to the service?

MR. W LKENS: Objection to the form
THE W TNESS: Yes.
BY MR. RUBI N:

Q And before | aunching the site you vetted
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the legality of AddictingClips; right?
MR. W LKENS: Objection to the form
You can answer that "yes" or "no."
THE W TNESS: Yes.
BY MR. RUBI N:
Q And you thought it was operating within
the law, right?
MR. W LKENS: Objection to the form
Calls for a I egal conclusion.
You can answer "yes" or "no."
THE W TNESS: Yes.
BY MR. RUBI N:
Q When did that site | aunch?
A. The first version of the site offering

upl oad functionality |aunched in the spring of 2006.

Q There was a version before that though
right?
A Yes.

Q When -- and what did the version before
the upload functionality version provide?

A. There was a directory of links to content
on other sites.

Q And when did that version of the site

| aunch?
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A That launched in | ate 2005.

Q Did it launch in December of 20057

A. That's possible. That sounds about right.

Q Can you describe how the |inks content
appeared on the AddictingClips website?

A |l rec- -- | recollect that it was a |ist
of links. Mst of the home page was taken up with a
list of |inks.

Q And what happened when a user clicked on
one of those links?

MR. W LKENS: Objection to the form

THE W TNESS: A user would be taken to the
third party website with an AddictingClips frane on
the -- at the top of the screen
BY MR. RUBI N:

Q So the third-party website was framed by
an AddictingClips frame -- sorry. The third-party
content was framed by an Addicting Clips site?

A. The third-party web page appeared in its
entirety, with a very small AddictingCips,
quot e-unquote, frane at the top of the page.

Q Did Atom advertise on that iteration of
t he AddictingClips website?

A. | believe there is -- there were
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SCOTT ROESCH

advertisings on the -- advertisenents on the hone
page, and there were not advertisenments on the
franes, and | don't recall if there were any other
advertisements on the service

Q When you say "the home page," are you
referring to the page with the directory of I|inks?

A. Yes.

Q Did Atom place the various clips it was
aggregating into categories?

MR. W LKENS: Objection to form
THE WTNESS: | don't -- | don't recall
BY MR. RUBI N:

Q Did you provide descriptions of the
content?

MR. W LKENS: Cbjection to the form of the
questi on.

THE W TNESS: Yes.
BY MR. RUBI N:

Q | see an error in one of nmy prior
questions. We were referring to iteration of the
site when it was linking to content. Did Atom pl ace
the various links it was aggregating into
cat egori es?

A. | -- 1 don't recall.
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SCOTT ROESCH
Q And you don't recall whether Atom provided
any descriptions of those |inks either?
A. | do recall that, and we did provide

descri ptions.

Q How di d those descriptions come into
bei ng?
A. A menber of our team would write the

descri ptions.

Q Who would write the descriptions?
A. | believe it was a variety of people. |
don't think it was |limted to one person. | believe

I wote sonme of the descriptions. Chris Albrecht,
bel i eve, wrote sone of the descriptions, and I
bel i eve Peter |gnacio wote sone of the

descri ptions, possibly others.

Q And how did you obtain the information on
which -- that you used to wite the descriptions?
A. From vi ewi ng the content.

Q Was all content that AddictingClips |inked
to viewed prior to being linked to?
MR. W LKENS: Objection to the form
THE W TNESS: Yes.
BY MR. RUBI N:

Q Vi ewed by an At om enpl oyee before being

73
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i nked to?

A. Yes.

Q How did Atom go about selecting the clips
that would be linked to on the AddictingClips
website?

A. By view ng other websites and | ooking for

clips that we found entertaining.

Q Who was i nvol ved?
A. Peter lgnacio, | believe, found nost of
those -- nost of the links for that first version of

the service
MR. RUBIN: |'d like to introduce Roesch
Exhi bit 11.
(Roesch Deposition Exhibit Nunber 11 was
mar ked for identification.)
BY MR, RUBI N:

Q M. Roesch, Exhibit 11 is an e-nmail dated
Novenber 30th, 2005. It was sent to Peter Ignacio
and Chris Albrecht by you, with an attachnent
entitled "Pete Cut List," produced by Viacomin this
litigation, bearing Bates nunber VIA 08711358 to
-459. Do you recall this docunent?

A. Yes.

Q And the cover e-mail, fourth -- fourth
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par agraph down, the one beginning with "Note," it
i ndi cates that you standardi zed categories. Do you
see that?

A Yes, | do.

Q Does this refresh your recollection that
the links Atom enpl oyees were collecting to popul ate
the site were being categorized into |links?

A Yes, it does.

Q Do you see that three other |inks were
"Jackass,

" "TV," and "Movies"?

A. Yes, | do.

Q And there's another one, "Misic"?

A. Yes.

Q What were the criteria that were applied
in -- by Atom enpl oyees when selecting links for the
| aunch and subsequent edition of clips -- clips --

links to clips for the first version of the
Addi ctingClips service?
A. Entertai nment value was a big criteria.
Q Were there any clips -- any qualities that
made clips against policy to link to?
MR. W LKENS: Cbjection to the form And
I'"mgoing to caution the witness not to get into

attorney-client privilege.
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THE W TNESS: Yes.
BY MR. RUBI N:
Q What types of |inks?
MR. W LKENS: That sanme -- sanme objection.
Sanme caution.
THE WTNESS: Clips that were highly
of fensive were against policy, and clips that we --
that -- that appeared to be infringing were against
policy.
BY MR. RUBI N:
Q How did you determ ne whether a clip was
infringing or not?
MR. W LKENS: Cbjection to the form And
I'"mgoing to caution the witness not to get into
attorney-client privilege.
THE W TNESS: We would -- we would have
conversation with counsel.
BY MR. RUBI N:
Q I'"'mnot asking, M. Roesch, for any
content of any communication you had with counsel.
What |'m asking is, when you, personally,
wer e engaged in |ooking at other services and ot her
sites out there on the Internet in an effort to

|l ocate clips to link to fromA- -- from
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BY MR. RUBI N:

Q Any |license deal for the distribution of
content.
A. I -- 1 don't believe so.

Q How about with NBC?
A | don't believe so.

MR. RUBIN: Okay. The videographer needs
to change the tape, so let's go off the record.

THE VI DEOGRAPHER: This is the end of tape
nunmber 1 of the video deposition of Scott Roesch
We're now going off the record. The time is
10:49 a.m

(Short break.)

THE VI DEOGRAPHER: This is the beginning
of recording number 2 of video deposition of Scott
Roesch. The date is Septenber 25th, 2009. The tine
is 11:05 a.m We're back on the record.

MR. RUBIN:. |'d like to introduce Roesch
Exhi bit 14.

(Roesch Deposition Exhibit Nunber 14 was

mar ked for identification.)

BY MR. RUBI N:
Q M. Roesch, Exhibit 14 is a docunent |

printed fromthe Internet Archive. It reflects the
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SCOTT ROESCH

i nks appearing on the AddictingClips website under
the "TV" category on or about January 13th, 2006.
MR. WLKENS: |'mjust going to repeat
my earlier objection about the accuracy of the
Internet Archive. But we accept your representation
about when it was printed out and where it cane
from
BY MR, RUBI N:
Q Based on your review of this document,
M. Roesch, do you see anything inaccurate about the
representation in the reflection of the Iinks on
this exhibit about what would have been avail able
under the "TV" category of AddictingClips website on
or about January 13th, 20067
MR. W LKENS: Take your tinme and | ook
t hrough it.
THE W TNESS: No, | don't renenber nost of
these clips. It does not | ook inaccurate.
BY MR, RUBI N:
Q There appear to be links to content from
"The Daily Show," "The Chappelle Show," "The Famly
Guy," and "Saturday Ni ght Live"; correct?
A. | see a link referring to "Chappelle" and

alink referring to "Famly Guy" and a |link that
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says it's from "SNL."

Q. Do you believe that AddictingClips was
engaged in copyright infringenment when it linked to
these clips?

MR. W LKENS: Objection. Calls for a
| egal conclusion, and | caution the witness not to
reveal attorney-client conmmunications.

THE W TNESS: No.

BY MR. RUBI N:

Q. Why not ?

MR. WLKENS: M. Roesch, |I'mgoing to
caution you again not to reveal attorney-client
comuni cati ons.

THE W TNESS: Because we -- we were
operating within guidelines that had been approved
by the | egal team
BY MR. RUBI N:

Q. Who was the legal teamat the -- this
time?

A. Victoria Libin, Adam Lovi ngood, and the
assi stant.

Q. And you respected their judgnment?

MR. W LKENS: Objection to the form

THE W TNESS: Yes.
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BY MR. RUBI N:

Q Bel i eved that they understood the
applicable area of law relevant to the issues that
governed the operation of the AddictingClips clip
link site?

MR. W LKENS: Cbjection to the form of the
questi on.

THE W TNESS: Yes.
BY MR. RUBI N:

Q Did you ever have any discussions with
Victoria Libin about the DMCA?

MR. W LKENS: You can answer the question
"yes" or "no."

THE W TNESS: Yes.
BY MR. RUBI N:

Q Did you understand the AddictingClips link
site to be protected by the DMCA?

MR. W LKENS: Cbjection to the form And
I'mgoing to caution the witness not to answer the
question if it involves revealing attorney-client
comuni cati ons.

THE W TNESS: Yes. | nean, since -- since
my know edge wasn't formed by the | ega

conversations, I'd -- | don't -- | can't answer that
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SCOTT ROESCH
wi t hout revealing.

BY MR. RUBI N:

Q Have you ever read Section 512 of the
DMCA?

A | don't know

Q You don't know whet her you've read the
DMCA?

MR. W LKENS: Objection. Asked and
answer ed.

THE WTNESS: | -- |I've read parts of the
DMCA.
BY MR. RUBI N:

Q Have you ever read Section 512(c) of

the DMCA, the -- the -- the portion of the
statute that's designed to protect service providers
who host material uploaded at the direction of
users?

MR. W LKENS: Objection. Asked and
answer ed.

MR. RUBIN: Hasn't been answered, Scott,

and hasn't been asked.

MR. W LKENS: | disagree.
THE W TNESS: | don't know if |'ve read
Section 512.
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BY MR. RUBI N:

Q What sections have you read?

A. I don't -- | don't recall the section
numbers.

Q Have you ever attenpted to gain an

under st andi ng of what the DMCA means, apart from
conversations with | egal counsel?

A | don't think so.

Q So you have no i ndependent basis for
det erm ni ng whet her or not the AddictingClips |ink

site was operating within the boundaries of the

DMCA?

MR. WLKENS: Objection to the form

THE W TNESS: There -- does "i ndependent
basi s" -- what does "independent basis" nean?

BY MR, RUBI N:

Q | believe you said you couldn't answer the
question of whether or not you believed the DMC- --
the clip -- the linked version of the AddictingClips
link site was operating within the confines of the
DMCA because it was informed by counsel

I'' m aski ng you whet her you have any
i ndependent basis to reach that conclusion. [|'m not

aski ng what M ss Libin or anyone else told you. [|I'm
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aski ng what you understand yourself, based on the

operation of the service.

A. | believe we were operating it in a |lega
manner .
Q Including within the confines of the DMCA

and consistent with that |aw?

MR. W LKENS: Cbjection to the form of the
question. And | instruct you not to answer if the
answer to the question would reveal the contents of
attorney-client conmunicati ons.

THE W TNESS: Yeah, | -- | -- | don't have
an i ndependent assessnent on -- on that issue.

BY MR. RUBI N:

Q Ckay. So let's just be clear. |'m not
aski ng you whet her you were told by someone el se
that it was protected by the DMCA or not.

I''maski ng based on your own view. |If
soneone told you, in order to be protected, you need
to do X, Y, and Z, |'m not asking you what that
statement was.

I''m asking you, based on your then
under st andi ng of how it worked, did you cone to the
conclusion that it -- that service was protected by

t he DMC or not?
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MR. WLKENS: M. Roesch, if your
understandi ng is based on instructions with counsel
I instruct you not to answer that question, but
if -- if -- if you have independent know edge apart
fromwhat you -- your discussions with counsel, you
can answer.

MR. RUBIN:. WIdly overbroad instruction
Scott, one not applied in our depositions, and this
is an absolutely inmproper instruction. |It's
bl ocki ng i mportant discovery.

MR. W LKENS: You're seeking to invade the
attorney-client privilege.

MR. RUBIN: Absolutely not. | have nade
the record clear. | have no interest in hearing
anything that was transmtted between counsel

I'masking for M. Roesch's independent
under st andi ng - -

MR. W LKENS: He understands --

MR. RUBIN: -- based on the way the
conpany he was running was operating, and if he
cannot testify, as the general manager of the
conpany, whether he understood that it was operating
wi thin the confines of the DMCA, based on his own

i ndependent know edge, then he can so state, but if

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT P. ROESCH - HIGHLY CONFIDENTIAL

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

19:

19:

19:

19:

19:

19:

19:

19:

18

21

24

25

26

29

31

33

35

37

40

40

43

46

49

58

00

01

05

14

14

18

19

19

SCOTT ROESCH
you're going to instruct himnot to answer based on
a potential conversation he may have had, that is
i nproper.

MR. WLKENS: M chael, let's make the
record very clear. He's already testified, and if
you | ook back in the transcript, it's quite clear
that he doesn't have independent know edge.

I"'minstructing himnot to answer if -- if
he -- if he's -- if what he would say would reveal a
conversation with an attorney. That's conpletely
proper.

You' re aski ng about |egal advice on the
DMCA, and |I'minstructing himnot to answer on that
basis only. If he has independent know edge he can
answer. He's already testified he doesn't have that
know edge.

THE WTNESS: |'mnot clear on the
applicability of the relation of the DMCA to Version
1 of the AddictingClips service.

BY MR. RUBI N:

Q But you were in charge of that service;
right?

A. I was.

Q And you were confortable that it was

101
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operating in a | egal manner?

A. Yes.

Q Do you know if that -- if AddictingCips
had a registered DMCA agent with the copyright
office at that period of tinme?

A | don't know

Q Do you know if AddictingCips had a DMCA
repeat infringer policy promnently displayed on its
website in that period of tinme?

MR. W LKENS: Cbjection to the form of the
questi on.

THE WTNESS: | don't know.
BY MR. RUBI N:

Q Do you know what a DMCA repeat infringer
policy is?

A. I -- | believe it's a policy stating
consequences for msuse or for violating the DMCA
BY MR. RUBI N:

Q What was the repeat infringer policy of
the AddictingClips link site?

A. I -- I don't know. | -- |I'msorry.
Would -- could -- and what tinme period are we
tal ki ng about ?

Q The -- at launch of the clip link site,
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SCOTT ROESCH

Addi cti ngClips.

A Il -- | don't know.

Q. Do you know what it was at any point?

A. | -- | have probably some parti al
recol | ection.

Q. Pl ease expl ai n.

A. Repeat offenders would have their
menmber shi ps removed from-- fromthe website in
| ater version -- in the later version of the
Addi ctingClips website.

Q. And how did you detern ne whet her soneone

was repeat or not?

A. (No audi bl e response.)
Q. In the definition you just used.
A. If -- if we observed nultiple violations

of a site policy.

Q I's that nore than one?
A Yes.
Q. Do you know i f exceptions were ever nmde

to that policy?
A | don't know.
Q Who woul d know t hat?
A. Legal may know t hat.

Q. Who in | egal would know that?
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A. Victoria.

Q Is that Victoria Libin?

A Victoria Libin.

Q Is it Libin?

A I't's Libin.

Q Sorry. |'ve been pronouncing it wrong.

Whi |l e you were operating the link site,
and taking clips to the first iteration, do you know
whet her the conpany ever received a Notice of
Al l eged I nfringement pursuant to the DMCA?

A. I don't recall any.

Q But it may have happened?

MR. WLKENS: Objection to the form

THE W TNESS: What was the question?

BY MR. RUBI N:

Q | asked you whether you recall whether or
not, during the operation of the Addicting Clips
link site, the conpany had received a Notice of
Al l eged Infringement pursuant to the DMCA. And
t hi nk your answer was you didn't recall one; is that
right?

A Yes, that was the answer.

Q But it may have happened?

A. I don't know.

104
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SCOTT ROESCH

Q Do you know what the "Lazy Sunday" clip
was ?

A. Yes.

Q What was it?

A. It was a parody nusic video from "Saturday
Ni ght Live."

Q Did AddictingClips ever link to that clip?

A. Yes.

MR. RUBIN. 1'd like to mark Exhibit 15.
(Roesch Deposition Exhibit Nunber 15 was
mar ked for identification.)

BY MR. RUBI N:

Q This is a Decenber 22nd, 2005, e-nmmil
string between you and Jason Ament, produced by
Viacomin this litigation bearing Bates nunber VIA
08718888.

Do you recall this docunent?

A. Yes.

Q M. Anment sent you a YouTube clip with the
subject line "chronic-les of narnia," and that --
that's a clip -- clip you just described?

A I think so.

Q And you responded:

"Er, mght | refer you to the same clip
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with a different |ink?"
And you include a link to an AddictingClips URL with
the ID "snlnarnia." Do you see that?

A | do.

Q Di d AddictingClips have an agreenment with
NBC that allowed it to distribute the "Lazy Sunday"
clip?

A. Well, we aren't distributing it.

Q Did -- did you have an agreenent with NBC
that allowed you to link to it?

A. No.

Q Was Addi ctingClips infringing NBC s
copyright by linking to it?

MR. W LKENS: Objection to the form
Calls for a I egal conclusion.

MR. RUBIN: Well, please don't answer the
question yet.

What's the basis for the instruc- -- the
obj ection, the legal conclusion objection?

MR. WLKENS: | think it's plain fromthe
question. You're asking himabout -- asking himto
make a concl usi on about infringenent.

MR. RUBIN: And so that calls for a | egal

concl usi on?
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SCOTT ROESCH

MR. WLKENS: It sounds to ne like it
does.

MR. RUBIN. So are you --

MR. W LKENS: So are you not asking him
for a |l egal conclusion?

MR. RUBIN: |'masking himto -- to
determ ne whether -- to ask whether -- asking him
whet her he believed it was infringing or not. And
bel i eve your objection is that he'd be -- need to be
a lawer to make that determ nation; is that right,
Scott?

MR. WLKENS: |'m objecting that you're
asking himto make a | egal conclusion

MR. RUBIN: Right. And -- and you're
objecting he'd need to be a |lawer to -- to nmake
that; is that right?

MR. WLKENS: That's not what | said. |
said your question calls for a |egal conclusion.

MR. RUBIN: And so you believe the
question of infringenment is a | egal conclusion?

MR. W LKENS: Your -- | think your
question is -- your asking himto make a | ega
determ nation. So --

MR. RUBIN: |'masking -- it's very clear
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SCOTT ROESCH

Let's -- let's not -- let's cut the semantics.

I'' m aski ng whether he believed that by
linking to the "SNL" clip in this Exhibit 15,

Addi ctingCli ps was engaged in copyright
i nfringenment.

MR. W LKENS: Right, and he can answer the
question. |'mnot instructing himnot to answer.
I'mobjecting to the question.

MR. RUBIN: |'m asking --

MR. WLKENS: It's a valid objection, and
we can nove on.

MR. RUBIN: If you think it's valid, |'m

asking you to state the basis.

MR. WLKENS: | just explained the basis,
M chael. This is not a deposition of me. |'ve
stated the basis, and if you can -- he can answer
"yes" or "no."

MR. RUBIN: You can withdraw the objection
or you can state the basis. |I'mtrying to

under stand t he basis.

The basis is, as | understand it, that a
questi on about whether or not sonmething is
infringing calls for a legal conclusion. |s that

the basis for your objection?
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SCOTT ROESCH

MR. W LKENS: The basis for ny objection
is that you are asking -- by asking hi mwhether or
not sonmething is infringing, you are asking himto
draw a | egal conclusion. |It's very clear

BY MR. RUBI N:

Q Ckay. You can answer the question,
M . Roesch.
A. Are you asking -- can | get a

clarification on time period? Are you asking as of
this date, Decenber 22, 'O05.

BY MR. RUBI N:

Q Yes.
A I -- | did not believe that was
i nfringing.
Q Did you ever renpove this clip -- pardon

me. Did you ever renove this link fromthe
Addi ctingClips service?
A. | believe so.

Q But you don't know?

A well, I -- | think we did. I'm-- 1 think
we did.
Q At some point, | think we've touched on it

a few tinmes already today, AddictingClips or Atom

I'mnot sure which -- the right way to refer to
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SCOTT ROESCH
this, added the functionality of accepting user
upl oads instead of nmerely linking to video clips;
right?
A That's correct.

Q When was that?

A. That was in March or April of 2006

Q And whose deci sion was that?

A Well, | think, like the creation of the
initial service, it was a -- a collaboration, an
internal -- a few internal people.

Q Who?

A. Mysel f, Mka Salm , and Peter Ignacio was

involved in the decision to do that.

Q Can you pinpoint whose idea it was that --
it was?

A I don't think -- no, | don't think | can

Q Was it always the plan to expand the
offerings of the Addicting Clips site to include
user upl oads, or was that sonmething that devel oped
over time?

MR. W LKENS: Cbjection to the form of the

questi on.

THE WTNESS: | believe it devel oped over

110
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BY MR. RUBI N:
Q Do you recall what spurred the idea?
A. I think it goes back to interna
di scussions we'd had dating back to and before the
document we reviewed earlier, in which |
described -- outlined sonme thoughts on

user-generated video.

So | believe probably -- and, you know
the -- the concept involved, you know, sort of
the -- the -- you know, date back probably to active
t hought to md '05, but, you know, we -- sonme

concepts that we discussed all the way back to the
original inception of Atom Fil ns.

Q And you didn't want to profit from
infringement with the addition of user uploads to
the Addicting Clips site, did you?

MR. W LKENS: Objection to the form
THE W TNESS: No.
BY MR, RUBI N:

Q Did you do any additional |egal vetting
with respect to the addition of the ability by the
general public to upload videos to the service?

MR. W LKENS: You can answer that question

"yes" or "no."
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THE W TNESS: Yes.
BY MR. RUBI N:

Q And you woul dn't have depl oyed this
feature if you had determ ned that it would have
exposed the conpany to a liability, would you have?

MR. W LKENS: Cbjection to the form
THE WTNESS: |'mnot sure how to answer
that with a sinple "yes" or "no."

BY MR. RUBI N:

Q Answer it however you want.
A. I think we understood there was sone --
some -- sone risk.

Q What were the risks that you saw?

MR. W LKENS: You can answer that to the
extent it doesn't reveal conversations that you had
with | egal counsel.

THE W TNESS: Then the -- those
conversations all involved | egal counsel.

BY MR, RUBI N:
Q Did you understand the upload version of
the site to be protected by the DMCA?

MR. WLKENS: | -- to the extent that the
answer to that question would reveal discussions you

had, or information you were provided by counsel,
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SCOTT ROESCH

| egal advice you were provided by counsel, |
instruct you not to answer. Otherw se, you can
answer the question.

THE W TNESS: Yes.
BY MR. RUBI N:

Q Atom put out a request for a proposal for
a user-generated content site, didn't it?

A. Ve did.

MR. RUBIN:. |'d like to mark Exhibit 16
(Roesch Deposition Exhibit Nunber 16 was
mar ked for identification.)

BY MR. RUBI N:

Q Before we get to this exhibit, | just want
to close the | oop on sonething

A. Uh- huh.

Q Again, I'mnot interested in the content
of your conversations with your counsel, but in the
di scussions around the legality of extending the
feature set of the AddictingClips site fromlinking
to clips to allow user uploads, was that with the
sane set of |lawyers that you had been working with
internally -- Victoria Libin, Adam Lovi ngood, and
this third unknown -- that you had been working with

all al ong?
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SCOTT ROESCH

A. | should clarify. The third unknown was

not involved in many conversations.

Q. Okay.
A. It was with the sane | egal team
Q. And you -- and you thought their advice

was good, and you relied on it, and you were
confortable with it?

MR. W LKENS: Objection to the form
BY MR. RUBI N:

Q. Is that right?

A Yes.

Q. Okay. Exhibit 16 is a docunent that |
believe is the Request for Proposal that Atom Fil ns
circul ated on or about Novenber 16th, 2005, for a
user-generated content site, produced by Viacomin

this litigation. |It's Bates numbered VIA 09280170

to -72.
Do you recogni ze this docunent,
M . Roesch?
A Il -- 1 do.
Q. Did you author this docunent?
A | -- | contributed to this document. |

don't believe | authored it.

Q. Do you know who the | ead author of this
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document was?

A | believe that was Joel Sanders.

Q Who is Joel Sanders?

A. He, at this time, was our -- our product
manager for the website.

Q At sonme point did he stop being the
product -- the product manager of the website?

A He -- no, he continues to be an Atom
enpl oyee today in a slightly higher managenent role.

Q What rol e does he have now?

A. Senior director of site operations.

Q When he transitioned from product nmanager
to his current role, did sonmeone assune his product
manager rol e?

A. I''m having trouble remenbering the
sequence of events. | don't recall exactly when he
was pronoted and when ot her personnel changes on the
t eam happened.

Q Fai r enough

Does this docunent accurately reflect --
or is it the Request for Proposal that Atom sent out
for the UGC site it wanted to | aunch as a conponent
to AddictingClips?

A. This either is the RFP or a version of it.
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MR. RUBIN:. Okay. 1'd like to mark
Exhi bit 17.
BY MR. RUBI N:

Q Did you receive any responses to that RFP?

>

Ve did.

Q Do you know who responded to that RFP?

A Reality Digital responded, as did several
ot her conpanies, not all of whom | can renember.

(Roesch Deposition Exhibit Nunber 17 was
mar ked for identification.)
BY MR, RUBI N:

Q Exhibit 17 is a docunent Viacom produced
inthis litigation, bearing Bates nunber VIA
01499561 to -73.

Do you recogni ze this docunent,
M. Roesch?

A | do.

Q What is this docunent?

MR. WLKENS: |If you -- take your time and
read through it if you need to.

THE WTNESS: This is Reality -- this is
Reality Digital's response to our RFP.
BY MR. RUBI N:

Q "Il note it's dated Novenmber 29th, 2005.
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SCOTT ROESCH
On the front page, VIA 01499561, there is
handwriting and doodl es of sone sort. |Is that your

handwriti ng?

A I think so.
Q So do you recall seeing this document
bef ore?
A Yeah, | have seen the docunent.
Q Did Atom Filns ultimately determ ne to use

a white | abel solution for its user-generated

content site?

A. Yes.

Q Did it ultimately determne to use Reality
Digital?

A. Yes.

Q What services did Reality Digital provide
to AddictingClips or Atom as it were?
A. It provided software devel opnent, hosting,

website support. They nmanaged a streanm ng vendor.

Q What stream ng vendor did they manage?

A | don't -- | don't recall.

Q What do you nmean by "stream ng vendor"?

A. I"'mreferring to a -- a third-party
conpany -- | believe it was a third-party conpany --

t hat woul d host the video files that end users
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accessed through the website.
Q You don't recall the name of the conpany?
A No, I -- | don't.
Q What type of conpany was it? Do you know?
A. A technol ogy conpany.

Q Was it a content delivery network or CDN?
A

It -- 1 -- you know, |'ve heard that term
used, and I -- | know what it's -- | -- | -- | know
that we've used CDNs. |'m not exactly sure if this

particul ar conpany was a CDN. May have been.

Q I's the name of the conmpany Spidera?

A. Possi bl y.

Q What conponents of the UGC site didn't
Reality Digital provide, pursuant to its arrangement
with AddictingClips or AtonP

MR. W LKENS: Objection to form
THE W TNESS: What el enents of the site?
BY MR. RUBI N:

Q Uh- huh, or of the service in general.

A. They did not provide content. They did
not provide users. They did not design the website.
And | believe that they did not provide the web
search function. The web video search functi on.

Q Who provided the content?
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A End users.

Q And who provided the users?

A At om Entertai nment.

Q In what way did Atom Entertai nment provide
the users?

A. We pronpted the service from Atom Fil nms
and from our AddictingGanes website.

Q In fact, didn't users sinply cone to the
site and sign up?

MR. W LKENS: Objection to the form

THE W TNESS: Not clear on the distinction
you' re nmaki ng.
BY MR. RUBI N:

Q I just want to know, was there
pre-existing user base provided to Reality Digital
for the site --

A. Did --

Q -- or did the site obtain users through
advertisements and other word of nouth?

MR. W LKENS: Cbjection to the form of the
questi on.

THE W TNESS: There was a pre-existing
user base fromthe first version of AddictingCips.

As |'ve stated, they were no regi stered nenbers.

119

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT P. ROESCH - HIGHLY CONFIDENTIAL

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

32:

32:

32:

32:

33:

33:

33:

33:

33:

33:

33:

33:

33:

33:

33:

33:

33:

33:

33:

33:

34:

53

55

56

56

00

02

07

09

15

28

29

33

33

36

39

42

47

50

53

56

00

SCOTT ROESCH
AFTERNOON SESSI ON

THURSDAY, SEPTEMBER 29, 2009; 12:32 P. M

THE VI DEOGRAPHER: We are now goi ng back

on the record. The tinme is 12:33 p. m

EXAM NATI ON RESUMED
BY MR. RUBI N:

Q M . Roesch, before lunch, | introduced a
nunmber of exhibits that reflected some of the
project scope and textural |anguage that was going
to go onto -- and forma part of the UGC site that
Addi ctingClips was | aunching. | think they were

Exhibits 18 and 19. Do you recall those?

A Yes.
Q. You may need to refer to those in the
context of sone of these question. |f you do,

pl ease do, if you feel it would be useful
Did you ever upload a video to the
Addi ctingClips website once the functionality for
enabl ing that had been rolled out?
A Yes.
Q. Coul d you wal k us through the process or

the work flow for how a user, or for how you did
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SCOTT ROESCH
that, what that process |ooked |ike?

A Uh- huh.

Q Let's start with the end user perspective.

How did it ook like fromthe user sitting at

their -- their conputer?

A. The user would visit the upl oad page on

Addi ctingClips and would select a file to upload
fromtheir hard drive, would enter sone text
associated with the video file, a title and a

description, and they would click "Upl oad."

And | believe there was a status indicator

that indicated the video was in the process of

upl oadi ng, after which they were taken to a -- sone

kind of a confirmati on page, or possibly it was a --

a profile page. | don't recall which

Q Was a user required to have a registered

account with AddictingClips prior to that upl oad

process?

A. Yes, and -- and the exhibit -- the fl ow

that | just described was in the event that a user

had previously registered.

Q What, specifically, was a user pronpted to

enter about the video for upload? You indicated,

believe, title and tags?
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MR. W LKENS: Was there a tine period that
you' re asking about in particular?
BY MR. RUBI N:

Q At | aunch.

A | believe | indicated title and
description. Wuld you like -- | could -- if |
could refresh ny nenory.

Q Sur e.

A. Tags may have been on there.

Q Whi ch exhibit are you referring to,

M. Roesch?
A. I'mgoing to | ook through Exhibit 19.
Yes, | believe tags were another piece of
information entered in order to remenmber nmore or
other types of information.

I'"mgoing to | ook at Exhibit 20.

QO

Ckay.

>

If I may continue?

Q Pl ease do

A Ckay. | -- based this on information in
Exhi bit 20, and which strikes ne as an accurate
representation of the -- of what ended up on the
page, users were asked for title, description, tags,

and they were able to select one to three channels
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SCOTT ROESCH
froma predefined list of channels that would fit
their content.
Q Are you | ooking at the bottom of page VIA
010491977
A. (No audi bl e response.)

Q Which is the fifth page of this Exhibit?

A. Yes.

Q If you turn back one page to the fourth
page -- pardon nme. Turn back two pages to the third
page. |Is that the list of channels, at the bottom

from which the upl oader had an opportunity to choose
one to three to associate with their video?

A. | believe so. |1'mnot 100 percent sure
if -- if it -- if all of these categories made it
onto the site. And it's possible that others were
added, but this -- it's close.

Q Did the AddictingClips terns of service at
this tine permt it to renpve content fromits
service?

A. Yes.

Q Did the AddictingClips terns of service at
this tinme prohibit the upload of material that
infringed copyright?

A Yes.
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SCOTT ROESCH
Q Did the AddictingClips terns of service at
this tine grant AddictingClips |license to the
content that was being upl oaded by users?
A. Yes.
THE REPORTER: WAs that a "yes" --
THE W TNESS: Yes.
THE REPORTER: -- or a "no"?
THE W TNESS: Yes.
BY MR. RUBI N:
Q Did the ternms of service at this tine give
Addi ctingClips the right to sublicense the clips
bei ng upl oaded by users?
A | don't recall.
Q Di d AddictingClips transcode the videos

t hat were upl oaded by users?

A. Yes.

Q What does "transcode" nean?

A. My understanding is that it neans taking a
digital video file and converting it into a -- you

know, another, or other fornms of digital video for
pl ayback to the end user

Q Foll owi ng the transcoding of a video by --
pardon nme. Followi ng the transcoding of a video

t hat had been upl oaded by an end user, do you know
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SCOTT ROESCH
what happens to the original video that was
upl oaded?

A | believe that it was archived or stored
at Reality Digital or a third party |I had contracted
Wi t h.

Q Do you know why it was archived or stored?

A. In case the original video file needed to
be retrieved | ater.

Q Why woul d the original video file need to
be retrieved later?

MR. W LKENS: Objection to the form

THE W TNESS: The -- you know, in the --
the process of transcodi ng sonetinmes would fail, and
that the video would need to be re-encoded.
BY MR. RUBI N:

Q Do you know how many copies of the encoded
file were made during the transcodi ng process?

A. How many copies of one file were
made, such as one --

Q Yes, in the context of the -- of the
upl oad of one video, in the process of the encoding
of that video -- pardon nme -- the transcodi ng of
that video --

A Uh- huh.
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SCOTT ROESCH

Q. -- do you know how many copies resulted
fromthat transcodi ng process?

A No.

Q Could it have been nore than one?

MR. W LKENS: Objection to the form
THE W TNESS: Yes.
BY MR. RUBI N:

Q. Did AddictingClips users instruct
Addi ctingClips to transcode the videos they were
upl oadi ng?

MR. W LKENS: Objection to the form
THE WTNESS: | believe they authorized
it.
BY MR. RUBI N:

Q. What | eads you to believe that?

A. | believe the ternms of service gave --
give us the right to do that to files that we
recei ved.

Q. Do you believe the terns of service used
the word "transcode"?

A. | don't know if they used that word.

Q If they didn't use that word, but used

sonet hi ng nore general, do you think it would still

aut hori ze the transcodi ng?
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MR. W LKENS: Objection to the form
THE WTNESS: |'d have to | ook at the
| anguage.
BY MR, RUBI N:

Q Di d AddictingClips authorize the copying
of the videos to third parties, such as the
stream ng provi der you described earlier?

A | believe that was authorized in the terns

of service

Q Do you know where in the terns of service?
A. No.
MR. RUBIN: |'d like to introduce Roesch
Exhi bit 21.

(Roesch Deposition Exhibit Nunber 21 was
mar ked for identification.)
BY MR, RUBI N:

Q M. Roesch, this is a version of the terns
of service from Atom Entertai nment, but this was
linked to the AddictingClips website, that we
retrieved fromthe Internet Archive. These were the
versions that were in place on or about
January 25th, 2006.

MR. W LKENS: Repeat the sane objection

about the previous exhibits from archive. org.
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SCOTT ROESCH

BY MR. RUBI N:
Q Do you know i f Atom Entertai nment
mai ntai ns historical versions of its terns of

service anywhere within its possession, custody, or

control ?

A | don't know

Q How woul d you go about answering that
question?

A. I would ask our | egal department.

Q Who in your |egal departnent would you
ask?

A In this -- in this scenario, what tine

period would | be interested in?

Q The period starting Decenber of 2006 to
t he present.

A I would -- | would ask Victoria Libin, and
I may ask the Conedy Central business and | egal
team which has taken over legal -- now -- nowis
our | egal counsel

Q Who in the Conmedy Central |egal team would
you ask?

A. I woul d ask Debbi e Spander

Q How about during the 2005 period?

A. Vi ctoria Libin.
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Q Have you had an opportunity to | ook at
Exhi bit 217

A. No.

Q Pl ease do

MR. W LKENS: Take your tinme and read
through it.
THE W TNESS: Okay.
BY MR, RUBI N:
Q Have you now had an opportunity to review
t he docunent ?

A. Not in extensive detail, but I've ski mmed

Q Wel |, but, generally speaking, you've
reviewed it now?

A I"ve skimmed it.

Q Does it appear to you to be the terns of
service that were in effect in the 2006 time period
for AddictingClips upload site?

A. Yeah, I'm-- |I'mjust reading the "Last
Updat ed on January 12th, 2006" date. | interpret
that to mean that this was in place fromthat date
until sone date in the future.

Q What portion of these terns of service do

you believe granted the right -- pardon nme. Through
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SCOTT ROESCH

what portion of these terns of service do you
bel i eve AddictingClips or Atom Entertai nnent was
granted the right to transcode videos upl oaded by
the users?

A I wouldn't --

MR. W LKENS: Cbject to the formof the
questi on.

THE WTNESS: |'mnot sure if that is in
this docunent or not.
BY MR. RUBI N:

Q Would it be in paragraph 8?

A. I'"'mnot aware -- nmy -- ny layman's reading
of that is that that paragraph m ght cover the right
to -- the ability to transcode
BY MR. RUBI N:

Q Woul d this paragraph -- mght this
par agraph al so cover the right to copy materials to
a third-party stream ng systenf

MR. W LKENS: Objection to the form
Calls for a I egal conclusion.
THE W TNESS: | think so.
BY MR. RUBI N:
Q Ckay. Were users able to rank video clips

that they watched on the AddictingClips upload
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SCOTT ROESCH
sites?
A. Were -- in what time period?

Q At any tinme period.

A. This -- it's not in relation to this
docunent ?
Q Sorry. Yeah. |'mnoving on. You can set

t hat docunent aside for now.
A. To rank them There -- there was a
ranking of clips. | don't recall whether individua

users were able to specify their own persona

r anki ng.

Q Coul d users search for clips based on
ranki ng?

A. No.

Q Coul d users rate clips?

A. Yes.

Q Coul d users provide coments to clips?

A. Yes.

Q What search functions did AddictingClips
have for the service?

A There were two search functions. One was
a function to search the content hosted on the
website, or in -- in -- in -- hosted by Reality

Digital or its affiliates.
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SCOTT ROESCH

THE REPORTER: |'m sorry. "Hosted by" --

THE W TNESS: Hosted by Reality Digital or
its affiliates.

And the other was a web search function to
search content on other websites.

Q We di scussed earlier Blinks, and Blinks

being a search provider for the AddictingClips link
site. |Is that what you're referring to when you

menti oned the web search?

A Yes.
Q Who provided the search function for
the -- searching the clips that were upl oaded by

users to the AddictingClips service?

A. Reality Digital

Q Do you know if it was an in-house search
function, or whether it was a third party search
function?

A | believe it was an in-house function

Q Do you have any details about the nature
and i npl enentation of that search function?

A | don't believe so.

Q What do you know about it?

A About what ?

Q That search functionality.
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SCOTT ROESCH

A. I know that it enabled users to type a
keyword, submt the keyword, and it would return
content and pages fromthe AddictingClips website
that were associated with that keyword.

Q Do you know if that -- by "keyword," what
you're referring to is a searching of netadata that
had been indexed based on the data popul ated by
users when they upl oaded vi deos?

MR. W LKENS: Objection to the form

BY MR. RUBI N:

Q Do you understand the question
M. Roesch?
A. Yes.
Q Can you answer it?
A Yes, | believe that's an accurate,

possi bly partial description.

Q I's there anything you can add to the
description?

A. The function may al so have searched ot her
texts on AddictingClips web pages that users had not

contri buted but m ght have been witten by site

editors.
Q Do you know if there was a |limt to the
number of results that could -- that would -- could
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SCOTT ROESCH
be returned in any given query to the search
function?

A | don't know.

Q. Do you know i f AddictingClips created
t humbnai | s of user-submtted videos?

A. Yes, it did.

Q. Did AddictingClips display those
t humbnails to users?

A Yes.

Q. If aclip was renmoved fromthe service --
in other words, a user uploaded a video, and it's
subsequently renmoved -- was the thunbnail of that
vi deo retai ned sonewhere on the service, or was it
pur ged?

A. And are you referring to the publicly

accessi bl e service?

Q | am

A | believe the thunbnail was renoved.

Q. Was there a non-publicly avail able
service?

A No.

Q. So what did you nean in response to the

| ast question about whether | was referring to the

publicly avail abl e service?
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SCOTT ROESCH

A. I -- I was -- | was trying to clarify your
use of the word "purge," and whet her that neant that
a thunmbnail was no |onger available to the user, or
whet her it was also no | onger available to Atom or
Reality Digital staff.

Q Woul d there have been a way that you or
other Atomor Reality Digital staff would have been

able to find a thunbnail froma video that had been

renoved?
A I think so.
Q How?
A | believe that the material renoved from

the website was archived sonmehow
Q Regardl ess of the reason for which it was
renoved?
MR. W LKENS: Objection to the form
THE WTNESS: | -- | don't know if there
was a -- I'mnot sure if there was a distinction
based on a reason, or if the policy changed based on
t hat .
BY MR, RUBI N:
Q Do you know if there was any ability for
Addi ct- -- AddictingClips users to custom ze their

profile?

141

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT P. ROESCH - HIGHLY CONFIDENTIAL

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

58:

58:

58:

58:

58:

58:

58:

58:

59:

59:

59:

59:

59:

59:

59:

59:

59:

59:

59:

59:

59:

59:

59:

59:

23

24

30

35

47

51

55

58

03

06

08

10

13

14

24

25

27

31

36

38

38

42

45

47

SCOTT ROESCH

A Yes.
Q What degree of custom zation was there?
A. Users could include information about

t hensel ves. They could link to videos they'd upload
on web -- the website. They could include a
phot ograph associated with their profile that would
di splay on their profile. There nmay have been
ot hers, but | don't recall.

Q Di d AddictingClips enployees feature

certain videos?

A. Yes.

Q Was there a nobile upload functionality?

A. Yes.

Q Di d AddictingClips allow enbeds?

A. In what -- in what sense do you nean
"all ow'?

Q Did AddictingClips permt the videos
hosted on their service to be embedded on
third-party websites?

A. Yes.

Q Coul d users flag videos for later review
by Atom or AddictingClips' staff?

MR. WLKENS: Can you clarify the tinme

frame?

142

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOTT P. ROESCH - HIGHLY CONFIDENTIAL

12:

12:

12:

12:

12:

12:

12:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

59:

59:

59:

59:

59:

59:

59:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

47

47

49

51

54

57

58

01

04

07

07

10

14

26

27

28

29

36

39

44

47

49

51

56

143
SCOTT ROESCH

BY MR. RUBI N:

Q At any tine.

A. Yes.

Q At | aunch?

A At launch of the Version 2 of the service,
yes.

Q Version 2 -- just to be clear, you're

referring to the introduction of the user-upl oaded
video portion of the service; correct?

A Yes.

Q Was t here any change over tinme to the
nature and type of flags that a user could make to
the video for later review by Atom or ot her

Addi ctingClips staff?

A | don't recall.

Q But there nmay have been?

A. It's possible.

Q Were users able to downl oad videos from

t he AddictingClips website?

A There is no -- there was no downl oad
function.

Q So there was no downl oad functionality
built into the AddictingClips website for users to

downl oad videos with the sanction of AddictingCips;
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SCOTT ROESCH
is that right?
A Correct.
Q Do you know if it occurred, nonethel ess?
MR. W LKENS: Objection to the form
THE WTNESS: | don't know if it occurred.
BY MR. RUBI N:
Q Do you know if it was possible that it
occurred?
MR. W LKENS: Objection to the form
THE W TNESS: Il -- I think it was
possi bl e.
BY MR. RUBI N:
Q Are you aware of technol ogy known as
stream ri ppi ng?
A I don't think I'mfamliar with that term

Q Do you know what |'mreferring to when |

use it?
A I'"m not sure.
Q Are you famliar with the ability, or a

technol ogy that enables a user to downl oad content
that is streamed over the Internet, even if downl oad
functionality was not intended, or indeed, even if
it was expressly not intended to be a part of the

content that's being viewed?
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SCOTT ROESCH

A |'"'maware that it exists.

Q. Are you aware of any neans depl oyed by
AddictingClips to stop the use of streamrippers --
streamrippers or any functionalities |like that by
end users?

A. Are you -- are you asking for
specifically, technology that would prevent the
streamripping fromoccurring, or just from any
unaut hori zed use of the content?

Q. Specifically the forner.

A ' m not sure.

Q How about the latter?

A. We -- we may have inmplemented secure
stream ng, sone -- sone kind of dommin protection,
but |I'm not 100 percent sure if -- if we did.

Q Who woul d - -

A I know it was consi dered

Q Who woul d know nore about that?

A. Reality Digital would probably know

Q. And who at Reality Digital do you think

woul d know nmost about that?
A. Randy St. Jean.
Q. Did AddictingClips, Version 2, the upl oad

version -- may as well use that as a shorthand for
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SCOTT ROESCH

A. Ckay.

Q -- have private video functionality?
A. Yes.

Q Was it always intended to have private

video functionality fromthe inception of the
concept ?

MR. W LKENS: Objection to the form

THE WTNESS: | don't recall. | nean, |
coul d check the docunents, if you'd like.
BY MR, RUBI N:

Q Let's conpare.

A. Ckay.

Q If I could ask you to turn to Exhibit 18,
pl ease, page 6 of the exhibit. 4.2.1. Wuld you
conpare that with the sanme page, and indeed the sanme
section, 4.2.1, of Exhibit 19.

Have you had an opportunity to conpare the
two exhibits?

A. Yes.

Q Does that refresh your recollection as to
whet her or not private video functionality was
al ways intended to be a -- a portion -- rather a

feature of the AddictingClips Version 2?
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SCOTT ROESCH

A. Doesn't refresh nmy recollection of that,
but | take the text at face val ue.
Q What does the text, at face value, tell

you?

A Tells me that on Decenber 21 of '05 we
were not planning to launch with the feature, that
we were considering it for the future.

And on February 14, '06, we had updated
our plans to launch with the private clip feature
with the option to turn it off at a later tine.

Q. Do you know what the reason is for that
change in plans?

MR. WLKENS: |'mgoing to just caution
the witness not to get into attorney-client
privileged communications. |f you can answer
wi t hout doing that, please go ahead.

THE WTNESS: | don't recall.

BY MR. RUBI N:

Q Did you have any di scussions, M. Roesch,
with any | awyer about whether or not the service
could launch with or without private videos?

A | -- I don't recall a conversation.

Q. You don't recall having a conversation

with a | awyer about that?
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Q Ckay. So Brendan Jackson was brought on
uni quely to work on AddictingCips?
A. That's right.

Q Is he still with the conpany?

>

No.
Q When did he | eave?
A He probably left in -- in late '07 or

maybe early '08

Q Do you know why he left?

A. He got another job opportunity.

Q So he left by his own volition?

A. Yes.

Q Have you spoken with himrecently?

A. It's been a nonth or two, probably.

Q But you still mmintain some contact with
hi n®?

A. A bit.

Q How did a user go about nmking a video

private, versus publicly available, on the Version 2
Addi ctingClips site?

A. | believe it was an option they could
sel ect during the upload process.

Q Do you know if the public/private status

treat ment changed post upl oad?
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SCOTT ROESCH

A I think so.

Q Do you know if there was a |limt on the
nunmber of videos that a user could set to private?

A I don't know

Q Di d AddictingClips superinpose any | ogos
on its video player?

A | believe we -- hm | believe it -- there
was a | ogo superinposed on the enbedded vi deo
player. | don't recall if there was one on the

pl ayer that was served on the website itself.

Q Coul d users recommend vi deos to one
anot her ?
A Yes.
Q Coul d users recommend vi deos to nonusers

of the site?
MR. W LKENS: Objection to the form
THE W TNESS: Yes.

BY MR. RUBI N:

Q Di d AddictingClips advertise on the

website?

A Did we all ow advertisenments on the
website?

Q Yes.

A. Yes.
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SCOTT ROESCH

Q What types of advertisenents did you all ow
on the website?

A. There were banner style display
advertisements, and | believe there were search --
there were text advertisenents on the search pages.

Q Where on -- was there any place on the
Addi ctingCli ps website, any given page, that did not
have advertising on it?

A. Yes.

Q What page or pages were those?

A. Wel |, pages that framed third-party sites.
As | described earlier, when we would link out to
third-party sites we would include a thin frame at
the top of the page?

Q Why wasn't -- why weren't advertisements
i ncluded on those pages in those franes?

MR. WLKENS: To the extent that that
woul d require you to reveal attorney-client
conmuni cations, | caution you -- | would instruct
you not to answer, but if you can answer otherw se,
pl ease do.

THE W TNESS: We woul d believe -- we
believed it would require too large of a -- of a

franme, and it would irritate the third-party sites.
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SCOTT ROESCH

BY MR. RUBI N:
Q So the -- the design elenment of it, too
| arge a frame, what do you nmean by "irritate the

third-party sites"?,

A. You know, there -- it would -- it -- you
know, a large -- a large frame served at the top of
a third party's website made -- woul d nake the

experience on the website | ess attractive, thus,
perhaps irritating to them

Q Is there any other consideration that |ed
to not using advertisenments in the franes to a site
linked to from Addi ctingCli ps?

A. Yes.

Q What were they?

MR. WLKENS: To the extent that would
require you to reveal attorney-client privilege, |
instruct you not to answer. Oherw se you can
answer .

THE W TNESS: Now, we -- we didn't have
sufficient demand for the advertisenents to need to
serve themthere.

BY MR. RUBI N:
Q Any ot her reason?

MR. W LKENS: Sane caution as | gave you a
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SCOTT ROESCH

for rationales, number -- the nunber of rationales.
That's all.

If -- if you want to give an instruction
you're entitled to, but you understand this -- that

this position is going to be attributed to your
client in this case, and it is inconsistent with
positions you've taken before in the questioning of
our w tnesses.

And that's fine. You're entitled to do
what ever you want in this -- in this room Scott,
but it has ramfications outside of that. That's
all.

MR. WLKENS: Quite apart fromthat
speech --

MR. RUBIN: |'m not making a speech. |I'm
just noting for the record what's going on

MR. WLKENS: M chael -- Mchael --

MR. RUBIN:. W're going to nove on. |If

you want to keep tal king about it we can go off the

record. |'mnot going to waste ny deposition tine
with this.

MR. WLKENS: Mchael, | just want to note
that | disagree with what -- with your

characterization. That's all
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SCOTT ROESCH
MR. RUBIN: That's fine. You're going to

di sagree with everything | say today, so that's
okay.
BY MR. RUBI N:

Q. Wth respect to any other page, was there
any ot her page on the AddictingClips service -- was
there any page on Version 2 of the Addictive Clips

service on which adverti senents were not discl osed?

A Yes.

Q. Whi ch page was that?

A The terms of service.

Q. Any ot hers?

A. The privacy policy.

Q. Any ot hers?

A | don't think so.

Q. So ads were displayed on the search page?
A Yes.

Q. And ads were displayed on the pages on

whi ch vi deos were displayed?
A Yes.

Q. On the search page, were the ads CPM or

CPC ads?
A. | believe there were both.
Q And on the -- for lack of a better word
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"Il refer to themas "watch pages." On the watch
pages, were the ads CPM ads or CPC ads?

A. Typically, | believe they're CPM ads,
al though | don't know the -- the deals behind every
advertisement that is on there.

Q Was there any time at which, in the
Version 2 of the site, fromthe nmonent the conpany
al l owed for the upload of videos by users to today,

that AddictingClips did not put ads on all watch

pages?
A. I don't think so.
Q Was there adm nistrative | evel access to

the AddictingClips website in Version 2?

A. Yes.

Q How did that access differ from access
by -- than ordinary user, nmenber of the public would
have?

A. It granted the person who had | ogged in

with adm nistrative rights to be able to make
changes to the website that a non-user woul dn't be

able to make.

Q What sorts of changes?
A. For exanpl e, banning a video.
Q Renmovi ng a vi deo?
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SCOTT ROESCH

A Yes.

Q Coul d you renmpve a user?

A. | believe so, yes.

Q Were these uni que accounts, or were

certain perm ssions given to regular accounts to
make t hem adm n-enabl ed?
MR. W LKENS: Objection to the form
THE WTNESS: I'msorry. Can you -- can
you repeat?
BY MR. RUBI N:
Q Sure. You testified that -- to
adm nistrative rights, and |'mtrying to understand
if these were unique accounts, or whether they were
perm ssions, rights, granted to existing accounts
that -- that gave themthe ability to do this?
MR. W LKENS: Objection to the form
THE W TNESS: The -- these were accounts
with greater privileges. | don't know -- |'m not
sure | -- | understand the distinction
BY MR. RUBI N:
Q Do you have an adm n-enabl ed account to
the AddictingClips, or the current version of the
service?

A. There is one. There is a -- there is a --
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SCOTT ROESCH
an admi n account on the current Atom com service.
Q Do you have -- is it -- is it separate

fromthe account that you use to log into the

service?
A Yes.
Q It's a unique account, not associated with

any individual ?

MR. W LKENS: Objection to the form

THE WTNESS: VYes, it's a -- it's a unique
account .
BY MR, RUBI N:

Q So then with the account that you, Scott

Roesch, use to log into the service, can you renove
a video fromthe service?

A. Speaki ng for today?

Q Sur e.
A. No.
Q But you have access to the adm nistrative

credentials to log in and do so; right?
A. | don't believe so, today.
Q Who has access to those credential s?
A. Menbers of the -- well, the -- the
adm ni stration of accounts is -- is a nore

centralized function now. It's menbers of the team
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SCOTT ROESCH
entitled Flux. The Flux team has access to that.

Q What is Flux?

A Flux is a -- it's a set of social
net wor ki ng and conmunity tools.

Q When were those tools devel oped?

A | don't know

Q Was there a time at which you had
adm nistrative rights associated with your account
for the AddictingClips website?

A | don't think so.

Q Was there a time in which you had the
ability to renmpbve videos fromthe AddictingClips
website?

A. Yes.

Q How did you do that?

A I would use the admi nistrative account.

Q So there was a -- a -- there was a speci al

adm ni strative account, apart from your own persona

account ?
A. Yes.
Q Coul d that account approve videos for

publication to the service?
MR. W LKENS: Objection to the form

THE WTNESS: | think so.
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SCOTT ROESCH

BY MR. RUBI N:

Q Coul d that adm n-enabl ed account view
videos that were not accessible to public users of
the website?

A. Yes.

Q Coul d that adm n-enabl ed account view

vi deos that had been renpved fromthe website?

A. Yes.

Q Coul d that adm n account review private
vi deos?

A I think so.

Q Coul d that admi n account flag a video for

further review?
A I think so.
Q Coul d that adm n-enabl ed account renpve a
flag froma video that had been applied by others?
A I think it could.
Q Coul d that adm n-account apply a strike
for DMCA infringenment purposes?
MR. W LKENS: Cbjection to the form of the
questi on.
THE WTNESS: | don't know.
BY MR. RUBI N:

Q Who woul d know t hat ?
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A. I think Reality Digital would know that.

Q And who at Reality Digital?

A. Probably Randy St. Jean.

Q Di d AddictingClips engage in the sane
rights clearance process in Version 2 that Atom
Films did before allowi ng user supplied clips to
appear on the service.

THE REPORTER: I"msorry. "Before" --

MR. RUBIN: Allow ng the user supplied
clips to appear on the service

THE W TNESS: No.

BY MR. RUBI N:

Q Why not ?

MR. WLKENS: To the extent that that
question would -- your answering that question would
reveal attorney-client privilege, |I'"'minstructing
you not to answer, but if you can do it wi thout
referring to those conmuni cations, please go ahead.

THE W TNESS: Because the nature of the
met hod by which content went onto the website made
it inpossible to -- elimnated the time needed to,
for exanple, sign a contract.

BY MR. RUBI N:

Q Coul d you explain that?
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A. Yes. So if -- if -- you know, as
descri bed, the user had the ability to upload a
video directly fromtheir conmputer onto the website.

Q And at that point it appeared
automatically onto the website; right?

A. Ri ght .

Q Ckay. And then so -- what is it about
that that made doing the rights clearance process
i npossi bl e?

A The -- the Atom staff was not involved in
the publication of -- of the video. It was -- the
end user published it thensel ves.

Q Did you get any assurance fromthe end
user that they had the rights to upload it before

you allowed themto upload it?

A Yes.
Q What sort of assurances did you obtain?
A. The -- in the process of uploading the

vi deo, the user needed to check a box indicating
that they had read and agreed to the terms of
service of the site.

Q You think it would have been inpractical
t hough, to go beyond that?

MR. W LKENS: Objection to the form
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THE WTNESS: | would need -- | woul d need
to know what unit, specifically -- what you'd
recommend -- what unit you would be referring to.

BY MR, RUBI N:
Q I'"'mtrying to get an understandi ng of what
you were testifying to earlier, actually.

We tal ked earlier, nmuch earlier this
nor ni ng, about the process that Atom Fil ns engaged
in, this rights clearance process. Do you think it
woul d be inpractical in the context of the Version 2
Addi ctingClips site to engage in that process for
t he upl oad of user generated content?

MR. WLKENS: Objection to the form

THE WTNESS: It was -- it was a different
process.

BY MR, RUBI N:

Q | understand that.

A. Yes.

Q Di d AddictingClips ever block the upl oaded
vi deos based on keywords contained in the netadata
supplied by the users?

A I don't -- | don't know.

Q Did it have the technical ability to do

s0?
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BY MR. RUBI N:

Q Do you know i f Audi bl e Magi ¢ or any other
video identification technol ogy can determ ne
whet her a video constitutes fair use or not?

MR. W LKENS: Objection to the form
THE WTNESS: | don't know.
BY MR. RUBI N:

Q Di d AddictingClips create nd5 hashes of
upl oaded vi deos?

A I -- 1 don't know what that is

Q You don't know what an nd5 hash is?

A. No.

Q Ckay. Did AddictingClips in any way bl ock
users fromsubmtting the identical video nore than
once?

A | don't know

Q Di d AddictingClips deploy any technol ogy
that woul d prevent users fromsubmtting videos that
had been previously renmoved fromthe service for
terns of use violations or based on all egations of
copyright infringenent?

A. | believe there -- we had the ability to
ban menmbers who we believed were repeatedly, you

know, abusing the site, and by uploading materi al
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SCOTT ROESCH
they shouldn't be uploading, and so they -- we were
able to prevent them fromre-upl oadi ng anything
from-- fromthose accounts.

Q. Coul d you prevent that sanme user from
regi stering again and uploading the same content in
a different account?

A. No, | don't believe so.

Q. Coul d you prevent a conpletely different
user, totally unconnected with that user, from
upl oadi ng the sanme account, or that -- pardon ne --
the sane content that you had previously renoved?

A | don't think so.

Q. Do you know i f AddictingClips ever
devel oped any software tools that allowed content
owners to send notices of alleged infringenent
pursuant to the DMCA in an el ectronic fashion?

MR. W LKENS: Objection to the form
THE WTNESS: | don't know.
BY MR. RUBI N:

Q. Do you know i f AddictingClips ever
i ncl uded any copyright education manuals on its
websi t e?

MR. W LKENS: Objection to the form

THE W TNESS: | believe -- | believe we
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included -- we may have included sonme guidelines,
hi gh | evel guidelines, and | wouldn't describe what
I'"'mrecollecting as a -- as a manual .
BY MR, RUBI N:

Q Ckay. Do you know if AddictingClips ever
devel oped any proprietary software to hel p content

owners | ocate potentially infringing content on the

service?
MR. W LKENS: Objection to the form
THE W TNESS: You know, given, you know
we had had just a very |ow incidence of -- of any
t akedown notices, so -- so, no, we didn't -- that

never rose to the top of our devel opnent |ist.
BY MR. RUBI N:

Q Do you know i f Atom ever devel oped any
proprietary technology or software to hel p content
owners | ocate potentially infringing content?

A No, | don't believe we did.

Q Do you know if any division of Viacom
ever devel oped, or considered devel opi ng, any
proprietary software to hel p content owners, such as
itself or others, locate potentially infringing
content --

MR. W LKENS: Objection to the form
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BY MR. RUBI N:
Q -- on its services or others?
MR. W LKENS: Objection to the form
THE W TNESS: |s your question about
technol ogy that Viacom devel oped?
BY MR. RUBI N:

Q Uh- huh.

A. I'mnot aware of technol ogy that the
conpany devel oped itself. However, it may have
licensed tools of that sort.

Q Di d AddictingClips have a duration limt
for upl oaded clips?

A I know we had a file size limt, and | am
unclear if we inplenmented a run-time limt.

Q Do you know what the reason was for the
file size limt?

A. There were nultiple reasons. One was a --
you know, wanting to limt band wi dth costs, and
anot her was, you know, wanting to nmake it difficult
for people to distribute extrenely |long and possibly
i nfringing works.

MR. RUBIN:. |'d like to introduce Roesch
Exhi bit Nunmber 23.

(Roesch Deposition Exhibit Nunber 23 was
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mar ked for identification.)
BY MR. RUBI N:

Q M. Roesch, Exhibit 23 is a web page that
| printed out fromthe Internet Archive show ng the
top-rated clips page on the AddictingClips website
on or around April 22nd, 2006. As with the other
printouts, the URL is reflected in the address |ine
of Internet Explorer.

Do these pages look like -- well, does
this page |l ook |ike an accurate capture of the
Addi ctingClips website fromthat tinme frame?

MR. W LKENS: Before we get into the
exhibit, I'mgoing to nmake the sane objection | made
to the other archive -- web archive exhibits that
have been used.

BY MR, RUBI N:

Q "Il restate nmy question. Do these three
pages | ook |like accurate captures of the
Addi ctingClips website in that time frame?

A. I think you referred to this first page as
the top-rated --

Q Yeah, | think | mss -- msreferred to it.
| apol ogi ze. These are three various pages -- these

are various pages, three, that | printed out from
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THE WTNESS: | don't know what this clip
actually is, so |l -- it's difficult to speculate on
what | woul d have done, given that | haven't seen
it.

BY MR. RUBI N:

Q If -- if you had encountered a thunbnaill
of a video with atitle "Famly Guy," and the
t hunbnail was inconclusive in your view as to
whet her it constituted a posting of a clip from"The
Fam |y Guy" or not, what would you have done?

MR. W LKENS: Cbjection to the form

THE W TNESS: | probably woul d have
watched it or asked sonmebody to watch it.

BY MR. RUBI N:
Q And if it was, in fact, from"The Famly
Guy, " what would you have done?

MR. W LKENS: OCbjection to the form

THE W TNESS: We woul d have e-nmiled to
the | egal team
BY MR. RUBI N:

Q And at this time, April of 2006, who was
on the | egal tean?
A. Victoria Libin and Adam Lovi ngood.

Q Are they both still on the |egal teanf
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A. Adam is no longer with the conpany.
Victoria is still enployed by MI'V Networks, but is
not involved in the Atom business.

Q Eventual ly, and we've hit upon this a
couple tinmes today, the AddictingClips Version 2,
the entire site, in fact, was rebranded as
At omlpl oads; is that right?

A. Did you specify a time period or --

Q I didn"t. | was going to ask you that
questi on.

A. It was | ater rebranded, yes.

Q At some tinme it was. Do you know when

that took place?

A I think it was in 2007.

Q Do you know when in 2007?

A. Il -- 1 -- 1 would be guessing, so no.
Q Do you know why the change was nade?
A Yes.

Q Why ?

A

We wanted to associate the service with
the Atom brand, as opposed to the Addicting -- the
Addi cti ngGanmes brand.

Q Any ot her reasons?

I -- | don't think so.
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Q Was Brendan Jackson working for the
conpany at the time of the rebrand?

A. Yes.

Q Was there a change to the upl oad process

for videos that occurred in conjunction with the

rebrand?
A. I don't think so.
Q When we canme back from |l unch we discussed

the current aspects of the current upload process in
the version of the site that exists today.

A. (Nods head.)

Q When Version 2 of the AddictingClips site
was | aunched, you testified earlier that videos were

published i medi ately after they were upl oaded.

A. Yes.
Q At sonme point that changed; right?
A. Ri ght .
Q When did that change?
A. It changed sonetinme in 2007
MR. RUBIN: 1'd like to introduce Roesch
Exhi bit 25.

(Roesch Deposition Exhibit Nunber 25 was
mar ked for identification.)

I
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BY MR. RUBI N:

Q M. Roesch, this docunment was produced by
Viacom and bears Bates nunmber VIA 00466749 through
- 50.

Have you seen this docunent before?

A. Yes.

Q What is this docunent?

MR. W LKENS: Take your tinme to | ook
through it if you need to.

THE W TNESS: This is a docunent that
descri bes changes in the service. | believe this
was distributed to enpl oyees.

BY MR. RUBI N:
Q And does this indicate that the rebrand of

Addi ctingClips to AtomJpl oads occurred on or around

May 22nd?
A Thi s docunent indicates that.
Q It doesn't say in 2007.
A. It doesn't state the year, but | believe

that it was in 2007.

Q Do you see a section that says "Wat is
changi ng?"

A. Yes.

Q Do you see number 3?
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Woul d you read that al oud, please.

A. (Readi ng:)

"3. Safe content: All uploads will be

screened before publishing. Content that

is approved will generally be published

within approximtely 20 m nutes. Content

with standards or | egal problens will be

rejected (in other words -- no porn or

stolen content.)"

Q So does this reflect -- refresh your
recollection that prior to the rebrand there was no
nmonitoring or pre-publication -- pardon ne -- there
was no pre-publication review of the content of
Addi ctingClips?

A Well, no. \What it -- what it refreshes,
actually, is -- is nmy recollection that the
pre-screening of content occurred at the time of the
At onlJpl oads rebrand, which | had forgotten.

Q Was it coincidental?

A It's -- | don't know if it was
coi nci dental or not.

Q Why did Atom begin proactively monitoring
content before it went live on the service around

this tinme?
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MR. WLKENS: |'mgoing to caution the
witness at this time not to get into attorney-client
privilege. [If you can answer wi thout doing that,
pl ease do.

THE W TNESS: Well, Atom Entertai nment was
acquired by MIV Networks in 2006. And MIV Networ ks
had different approaches to users of content --
usage of content on its websites for, for example,
st andards and practices reasons, and -- and
intell ectual property reasons.

BY MR, RUBI N:

Q The change to all ow ng user-generated
content to be published i mmediately to proactive
nmonitoring occurred sonetine in the May 2007 tinme
franme, based on this docunent; is that right?

A. That's right.

Q The acquisition occurred in 2006; isn't
that right?

A Correct.

Q Why was there a delay in bringing Atomin
line with the different approach, as you indicated
it was, at MIV Networks?

MR. WLKENS: |'mgoing to caution you not

to get into attorney-client conmmunications. |f you
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can answer without doing it, please do.

THE WTNESS: | think there were two basic
reasons. One was we -- AddictingClips was an
extrenely small site with few resources. W were
unabl e to make significant changes very quickly.

And the other mmjor reason, | think it
took the conpany sone tinme to get to know us in a
way that -- and -- and get to know our policies to
the extent -- and discuss how t hey shoul d be
evol ved. So those two factors conbined to affect
the timng.

Q MIV was aware that content was being
i medi ately published with no review prior to its
acquisition of Atom Films of AddictingClips -- of
Atom Fil ms and the AddictingClips site, wasn't it?

MR. W LKENS: Cbjection. No foundation

THE WTNESS: | don't know.

BY MR. RUBI N:

Q Did you have any discussions with anyone
at MIV Filns prior to the acquisition regarding
monitoring of content on the AtonFil ns website?

A. And to clarify, | didn't have any
di scussion with MIV Filnms or anybody at MIV Networks

regardi ng that.
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Q. Were you involved in the acquisition of

Atom Films in any way?

A Yes.
Q. I n what way were you involved?
A. | was responsible for a -- a group within

the conpany that was acquired.

Q. Did you have any interaction with MIV in

connection with the acquisition?

MR. W LKENS: Objection to the form

THE W TNESS: Prior to the agreenent, no.
BY MR. RUBI N:

Q. During the due diligence phase?

A Yes.

Q. Do you know who was interacting -- who at
Atom was interacting with MV Networks, and for
Viacom nore broadly, prior to your involvenment?

A. Yes, | -- |I'maware of at |east some of
the people invol ved.

Q. Who woul d they have been?

A M ka Salm was invol ved.

Q Who el se?

A. Margaret McCarthy, our chief operating
of ficer.

Q Who el se?
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A Victoria Libin.

Q And who el se?

A. And beyond that, |'m not sure.

Q Ckay. Were you involved in the review of
content on the AtonlJpl oads site prior to it being
published to the service?

A. Not on any regul ar basis.

Q Do you know how t he user upl oad process
wor ked, following the transition to Atom Upl oads?

A. What aspect of the upload process?

Q What happened follow ng the upload by the
user.

A. Yeah, at high level, I"'mfamliar with it.

Q Coul d you pl ease describe it?

A The content was reviewed. The content was
viewable in an adm nistrative -- in a -- on a page
vi ewabl e by people with adm nistrative access to the
website, where they would watch the content and
either approve it for publication, reject it, or
mark it for further review

MR. RUBIN: |'d like to mark Exhibit 26
(Roesch Deposition Exhibit Nunber 26 was
mar ked for identification.)

MR. RUBI N: Pardon me -- Exhibit 26?
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MS. WLSON: Uh-huh.
BY MR. RUBI N:

Q M. Roesch, Exhibit 26 is an e-mail string
bet ween you and Andrew Rosen dated February 1st,
2007, produced by Viacomin this litigation, bearing
Bat es number VI A 01675542.

Do you recall this e-mail?

A Yes, | do.

Q Andrew wrote to you and -- and said he:

| earned from Dave at Shockwave t hat

you have been getting up at 4:00 a.m to

noderate. "
Do you see that?

A | do.

Q Was that true?

A | don't know if 4:00 a.m was true, but we
were getting up pretty early.

Q And you responded that:

a few of us are tackling the early

nmorning and | ate night shifts,"

and calling it porn patrol. Do you see that?
A. | do.
Q You're smling. Do you renenber this

period of time fondly?
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SCOTT ROESCH
A. I -- | -- the nane "porn patrol" al ways
makes me | augh.

Q Who came up with that name? Do you know?

>

| don't recall.

Q Wy was it called "porn patrol"?

A Well, the -- in -- in the process of
executing these noderating responsibilities
described in this e-mail, we would, you know,
sem -regul arly encounter pornographic material that
needed to be renmoved fromthe website. So we dubbed
it "porn patrol."

Q And did all menbers of the porn patro
have access to the admnistrative interface you
mentioned in your prior answer?

A. Yes, | -- | don't recall if there was only
one adm nistrative -- sorry. There was one
adm nistrative interface. There nmay have been
multiple log-ins for it.

Q And when you were getting up early in the
norning, 4:00 a.m, whatever it was, were you coning
into the office, or were you logging in from hone?

A. We were logging in from hone.

Q Coul d you describe -- describe how the

porn patrol process worked?

199
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A. Yes. At predefined tinmes, generally |ate
in the evening and early in the norning, the person
on duty would | ook at the thunbnails and netadata
associated with content that had been published on
the website after the last tinme sonebody had been on
duty, and would | ook at problematic content. And if
there was a thunbnail or a text that suggested the
content may be problematic, the person on duty would
watch it and take further action as necessary.

Q What woul d nmake a thunbnail or text
probl ematic?

A Well, within the context of -- of --
keeping on the porn patrol theme, a thunbnail that
i ncluded nudity would -- would be problemtic.

Q Was the porn patrol only | ooking for

por nogr aphy?

A No.
Q What el se were you | ooking for?
A. We were | ooking for content that was out

of step with our terns of service in any way.

Q And what other type of content beyond
por nography did you consider to be out of step with
your terns of service?

A. The content that depicted illegal acts.
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For exanple, | think it was -- | think that was
mentioned in the terms of service. And content that
was infringing, and probably nore. Big paragraph in
t here.
Q And by "infringing," do you nmean
i nfringing copyright?
A. Yes.
Q Did you find it fairly easy to nake
det erm nati ons about which clips should be rejected
for violating pornography guidelines?
MR. W LKENS: Objection to the form
THE W TNESS: Generally, it was -- it was
fairly easy to figure out what needed -- you know,
what should be disqualified on pornographic grounds.
BY MR. RUBI N:
Q What made that so easy?
MR. W LKENS: Objection to the form
THE W TNESS: You know, there's a famous
l'ine, "You know it when you see it."
BY MR. RUBI N:
Q Uh- huh. | ndeed there is.
A. And gen- -- | should also -- generally,
there -- | believe the policy was, if the -- if the

i mge or clip contained nudity, we would ban that.
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Q So you had all of the information at your
fingertips upon viewing the clip, or the fingernai
of the clip, to make the determ nati on of whether it
shoul d be approved or not?

MR. W LKENS: Objection to the form

THE WTNESS: Did you nean we had -- did
we have the functionality to execute that, or --
BY MR, RUBI N:

Q No, | nmean, if the policy is no nudity,
you can tell sinply by | ooking at the inmge whet her
or not it contains nudity, and therefore determ ne
whet her or not it should be approved or not; right?

A. Ri ght .

Q Did you have the functionality to approve
it or reject it right there, at your fingertips --
tips as well?

A Yeah, | think we did.

Q And that was through this adm nistrative
interface you've referred to; right?

A. Yes.

Q Did you find it just as easy to nake
det erm nati ons about which clips should be rejected
or approved for out -- for being infringing on

copyright?
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MR. W LKENS: Objection to the form
THE W TNESS: No.
BY MR. RUBI N:

Q Why not ?

A. Because we didn't always have access to
i nformati on about the uploader or the rights that
upl oader m ght hold to the content.

BY MR, RUBI N:

Q In the context of nobnitoring the content,
your role in porn patrol, did the length of a clip
ever play a role in whether or not you approved or
rejected it?

A. ' m not sure.

Q Do you know if the materials that you were
revi ewi ng were published on the AddictingClips
website and viewable to the public for any anmount of
time prior to being approved or rejected?

A. At which tine period?

Q At any tinme period.

A. I'"msorry. Could you repeat the question?

Q Sure. And |I'lIl step back so we can get
some cont ext.

There was a period of time when the

service was referred to as AddictingClips -- | think
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we' ve tal ked about it today as Version 2 -- when
users of the service could upload clips and they
were i medi ately published. There canme a tinme when
those clips were revi ened.

I'masking you whether there was ever a
time when that review period occurred after they
went live on the site, as opposed to occurring
before they went live on the site, such that you, as
a nenber of the porn patrol, for exanple, m ght have
ultimately determ ned that a clip should come down,
say for copyright infringenment, but it would have
been a clip that actually had been live for sone
period of time before you were able to nmake that
determ nati on.

A I under st and.

Q Yes. How long a period of tinme was that
the work flow?

A. Well, if the Atomlpl oads site went live in
May, and included noderation before the clips were
published, | believe we started noder- -- | believe
we started reviewing clips after they were published
possibly in late '06 or early '07. So that's the
general tinme frane.

MR. RUBI N: I'd like to i ntroduce Roesch
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27.
(Roesch Deposition Exhibit Nunber 27 was
mar ked for identification.)

BY MR, RUBI N:

Q M. Roesch, this is a docunent that Viacom
produced in this litigation. |It's an e-mail string
from January 9th, 2007, in which you partici pated,
bears Bates number VI A 01959682 to -83.

Do you recognize this e-mail?

A. I recognize it.
Q Do you see in the e-mail, last-in-tinme
e-mail, that you sent, the second paragraph:

"l nportant point"? Do you see that?
A | do see that.
Q Coul d you read that paragraph out | oud,
pl ease?
A. (Readi ng:)
"l nportant point -- if you find
problematic material, go ahead and renove
it fromthe site before sending Jesse the
notification. (This is different than the
past process, but we need to renpve stuff
right away after seeing it.)"

Q What was the "past process" being referred

DAVID FELDMAN WORLDWIDE, INC.
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toin that e-mil?

A. | believe the process was to send -- was
to escalate the content question or issue to Jesse,
and have -- and -- and -- who was a menber of the

|l egal team and allow the |legal teamto take further

action.

Q And the new process was to renpve it right
away?

A. The new -- the conplete new process was to

renove it fromthe site right away, and send Jesse
the notification.

Q Do you know what the volunme, roughly, of
upl oads to the AddictingClips service was around
this tinme?

A. I -- | have a general recollection that it
may have been in the 50-to-100 upl oads per day
range.

Q And if you look at the earlier e-mail from
Carla Gaytan, is that a fairly typical
representation of work distribution for the -- for
nmonitoring the service?

A. Typical of -- of what?

Q Of this tine period for review ng user

subm ssi ons.
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A. | don't recall, be- -- beyond just reading
this. | don't have any reason to doubt it.
MR. RUBIN. 1'd like to introduce Roesch

28.
(Roesch Deposition Exhibit Nunber 28 was
mar ked for identification.)
THE W TNESS: Thank you.

BY MR. RUBI N:

Q M. Roesch, this is a docunent that Viacom
produced fromyour files titled "Challenge." It
bears Bates number VIA 00155715 to 75- -- -716,
rat her.

Do you recogni ze this docunent?
A. | don't recognize the docunent.
Q If you can | ook at Arabic 2, "Short Term
Solution. Current solution."”

MR. WLKENS: |If we could just -- if we
could just go off the record for a second. | want
to check whether this docunent was drafted by a
| awyer.

MR. RUBIN: Okay. Let's go off the
record.

THE VI DEOGRAPHER: W are now going off

the record. The tine is 2:46 p.m
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(Short break.)
THE VI DEOGRAPHER: We are now back on the
record. The tinme is 2:49 p.m
BY MR, RUBI N:
Q Can | turn your attention back to Exhibit
28, please, M. Roesch?
A. Yes.
Q Arabic 2.a.2. This is describing the
"Current solution." It's the one we were just
di scussing. A con was that:
"It does not review clips before they were
post ed, does not provide for 24-hour
monitoring, and is not very scal able."
Do you agree with that assessnment?
A. Can you refresh my nmenory on the date of
this docunent?
MR. WLKENS: It's not dated -- it isn't
-- it's not dated, so | guess the question is
whet her you're aware of a netadata date.
MR. RUBIN: | believe it -- yeah, | do
have it. January 20th, 2007.
THE W TNESS: Okay.
BY MR. RUBI N:

Q So it is dated 11 days after the e-mail in

DAVID FELDMAN WORLDWIDE, INC.
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Exhi bit 27.

MR. WLKENS: We'Ill accept your
representati on about what the netadata says.

MR. RUBIN: Sure. I'm-- I"'mbasing it on
information that you provided us.

THE WTNESS: Okay. |'m-- so what was
t he question again?
BY MR, RUBI N:

Q The question was whet her you agree that

that was a con of the current solution

A. Well, there are three cons |isted here.
Q I'"'mlooking at -- let's just make sure
we're at the sanme place. 1 -- 1 is "Long term

sol ution"?

A. Yes.

Q 2 is "Short Term Solution," and "a,"
"Current solution"?

A Yeah.

Q And then I"'mlooking at the little "2" of
that --

A Are you --

Q -- and |'m aski ng whet her or not you

agree, at this particular point, is a con, it would

be -- or these three subpoints in this con?
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MR. WLKENS: He's trying to answer that

questi on.

MR. RUBIN: G eat.

THE WTNESS: Well, "Il -- 1"l -- 1"1I
take themin reverse order. | agree that it was not
very scalable. | agree that it did not provide for

24-hour monitoring. And | agree that it didn't --
the current practice didn't allow us to review clips
before they were posted, which was, at the tine, our
objective. | -- | agree.
BY MR, RUBI N:

Q Did you personally view the fact that
clips were not being reviewed before they were

posted as a con?

A Yes.
Q Why ?
A. Because we had a busi ness objective to

review clips, and this solution didn't nmeet it, so |
saw that as a con.
Q It was a con in the context of neeting a

busi ness obj ective?

A Yes.
Q And who set that business objective?
A. The legal -- legal team | believe, set

DAVID FELDMAN WORLDWIDE, INC.
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t hat objective -- or, I -- I'"'msorry. | shouldn't
say -- MIV Networks set that objective, and
believe it included people fromthe standards and
practices departnment and the |egal team

Q Who is in -- who in particular fromthe
standards and practices teanf

A | don't recall.

Q Do you know who was a nenber of that teanf

A No, not offhand.

MR. RUBIN:. |'d like to introduce Roesch
Exhi bit 29.
(Roesch Deposition Exhibit Nunber 29 was
mar ked for identification.)
BY MR. RUBI N:

Q M. Roesch, Exhibit 29 is an e-mail that
you sent to Jesse Hollister and Brendan Jackson on
February 23rd, 2007. Viacom produced it in this
litigation, bearing Bates nunber VI A 00251028.
"Subj ect: Dawn patrol."

Do you recall this e-mail?

A Yeah, | don't recall it.

Q Do you recall generally sending e-mails
sunmari zing your early norning nmonitoring

activities?
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Fl ux nmoderation teamis responsible for nmoderation?
A. I know some of them |'mnot sure | know

all of them

Q Could you list the ones that you are aware
of ?

A Yes. Atomcom certain -- certain
MIV-rel ated sites, and if -- if | nanmed any nore |'d

be specul ati ng.

Q Do you know - -

A There are others.

Q Do you know if, today, there are any
Viacom owned sites that allow for the upload of
user-generated content, that is published
automatically, without review at all, prior to
publication?

A | don't believe so. But I -- 1 -- 1 can't
speak for the entire conpany.

Q We talked earlier a little bit about
Audi bl e Magic. \When did you first hear of Audible
Magi c?

A Miust have been sonetine in 2006 or 2007

Q How di d you hear about then?

A. | don't recall. From someone within the

conpany.
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Q In what context did you hear about then?
A. | believe | heard the conpany was
consi dering using Audi bl e Magic.
Q Did you consider using Audible Magic in
connection with the UGC depl oynent for
Addi ctingClips, that is, AddictingCips Version 2?
A. I think we may have
Q Why didn't you?
MR. W LKENS: Objection to the form
BY MR. RUBI N:
Q "Il restate it. Wiy didn't Atom or
Addi ctingClips utilize Audible Magic in connection

with the user-generated content site it | aunched,

the -- what we've been referring to today as Version

2 of Addicting Clips, the one that was run as a
white | abel solution by Reality Digital?

A Well, I'mnot sure that, at the time when
we | aunched it, if we knew about it. There were a

| ot of features we thought were interesting. W

just didn't have the tinme or resources to inplenent.

So sone combi nation of those factors is -- explains
why it wasn't there at -- at the initial |aunch
BY MR. RUBI N:

Q Do you know if you investigated the

237
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options available for content filtering prior to the
| aunch of Version 2 of the AddictingClips site?

MR. W LKENS: Objection to the form

THE WTNESS: 1'd be -- |1'd be happy to
| ook at the project docunment, if you would |like ne
to, but without that, | don't recall
BY MR. RUBI N:

Q You don't recall whether you did or not,
as you sit here today?

A. No.

Q The RFP that is Exhibit 16 makes no
reference to any automated filtering service, makes
no reference to Audi ble Magic at all.

MR. W LKENS: Objection. Are you asking
the witness a question or testifying?

MR. RUBIN:. I'mgoing to -- |I'mabout to
ask hima question, yes. Don't -- please don't
interrupt, Scott.

BY MR, RUBI N:

Q Was it a conscious decision by Atomnot to
seek to inplenment content filtering on the UGC
version -- site that it was depl oying.

MR. W LKENS: (Objection, assunes facts.

nmove to strike the testinony that M. Rubin

238
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attenpted to give

I f you understand the question, you can
answer .

THE W TNESS: Are you -- are you referring
to Novenber 2005, the period when the RFP was
i ssued?
BY MR. RUBI N:

Q I'"'mreferring to Exhibit 16, which wll

speak for itself, Scott. |I'mnot testifying.

It does not contain anything about Audible
Magic. It does not contain anything about UCB
filtering. |'m asking whether it was a consci ous
om ssion or whether you sinply weren't aware of it
at the time?

MR. W LKENS: Sane objection.

THE W TNESS: So Exhibit 16 is from
Novenber 2005, and | don't think we knew about it at
the time, but |I'mnot 100 percent sure.
BY MR, RUBI N:

Q And -- and do you recall whether any

i nvestigation of the marketplace was undertaken by
anyone at Atominto the availability of filtering
technol ogies that could be used in connection with

the -- with the |aunch of a UGC service?
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MR. W LKENS: Objection. Asked and
answer ed.

THE WTNESS: | don't know if that was
done.

BY MR. RUBI N:

Q Did you do an investigation of the nmarket
pl ace?
A. The marketplace for filtering technol ogies

at the tinme we were preparing that service?

Q Correct.

A | did not.

Q Do you know if Mka Salm did?

A | don't know if M ka did.

Q Did you -- do you recall any discussions
with M. Salm about that topic?

A. | don't recall it. |It's possible that --
that we discussed it.

Q Did Joel Sanders conduct any investigation
of that issue?

A. Joel or Brendan may have investigated it
at sonme point. | believe it was at some point after
t hat RFP peri od.

Q At the time of the launch, in that

process, were they directed to investigate it,
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either M. Sanders or M. Jackson?

A. I -- 1 don't -- | don't recall the timng
and | -- obviously, | clearly don't recall if it was
actually done. There was, as tinme went on, sonme
di scussi on of these technol ogies, and we ultimately
did inplenment Audible, but the timng of when and
how we investigated that, | -- | don't know.

Q But you did not have Audi ble Magic or any
other content filtering technol ogy inplenmented by
the service at the tinme it was |aunched; isn't that
right?

A. That's right.

Q Was the omi ssion of that feature, or
avai lability on the service, designed to foster
i nfringement ?

MR. W LKENS: Objection to the form
THE W TNESS: No.
BY MR. RUBI N:

Q You didn't purposely omt this content --
t he Audi ble Magic content filtering, or any other
in order to foster users uploading infringing
content, did you?

MR. W LKENS: Objection to the form

THE W TNESS: No, we didn't do that.
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BY MR. RUBI N:

Q And do you recall the specific time frame
when Audi ble Magic first began to consider depl oying
Audi bl e Magi c?

MR. W LKENS: Cbject -- objection. |
think you m ght want to rephrase that question, if
you read the --

MR. RUBIN: Thank you.

BY MR. RUBI N:

Q Do you recall the specific time frame when
Addi ctingCli ps began to consider deploying Audible
Magic for its service?

MR. W LKENS: Objection. Asked and
answer ed.

THE WTNESS: | -- | don't recall the
specific timng of that, no.

MR. RUBIN: |'d like to introduce Roesch
Exhi bit 35.

(Roesch Deposition Exhibit Nunber 35 was

mar ked for identification.)

THE W TNESS: Thank you.

BY MR. RUBI N:
Q M. Roesch, Exhibit 35 is a docunment

produced in this litigation by Viacom |It's an
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July 17th, 2007. Pardon ne.

Do you recall this e-mail?

A Yes.
Q What was this e-mail about?
A. It relates to playback problens with video

on At om Upl oads.

Q And does this e-mail | ook accurate to you?
A. "Accurate" in what sense?
Q Accurate in the sense that the information

contained on it is correct, that you wote it.

A. | -- yeah, | -- | wote the parts of it
that's attributed to ne. Yeah.

Q Do you see the line where you say:

"We are in the process of upgrading the

stream ng setup to Linelight and getting

off Reality Digital's internal setup"?

A. | do, yeah.

Q Did that process of upgrading actually
occur?

A Yes, it did.

Q So are you no longer on Reality Digital's
i nternal setup?

A. We're no |longer on any of Reality

Digital's systens at this point.
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Q Is that what this is referring to?

A. No.

Q What is this referring to?

A. My comrent at 11:28:087?

Q | ndeed.

A. It's referring to changing the way our

stream ng video content is delivered fromReality
Digital's internal setup to Linelight.

Q What is Linmelight?

A. Linmelight is a third-party hosting
handl er, stream ng conpany.

Q And you utilize them now, or have utilized
themin the past, to stream video content?

A. We have used themin the past. W may be
using themnow. |'m not sure

Q When did Atom stop utilizing the white
| abel solution provided by Reality Digital for its
UGC service?

A June 2008.

Q Why did Atom stop using the Reality
Digital service?

A. We began using technol ogy and systens
devel oped or controlled internally at MIVN.

Q Were you involved in any way in the
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transition fromReality Digital internal to MIVN

systens?
A. Yes.
Q Do you know if the information relating to

the services that Reality Digital provided has been

retained?
A. What information are you referring to?
Q The information that was in the possession

of Reality Digital regarding the operation of their

servi ce.
A So --
Q Pardon me. The information that was in

t he possession of Reality Digital regarding the
services they were providing in connection with the
Atom and previously the AddictingClips, service.

MR. W LKENS: Objection to the form

THE W TNESS: Can you give ne an exanple
of a specific -- of a specific type of information
you're interested in?
BY MR. RUBI N:

Q Information relating to the design of

the -- the design or technical inplenmentation of the
service that they provided for Atom

A. We have sonme information in that -- in
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