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UNI TED STATES DI STRI CT COURT

FOR THE SOUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL, | NC., COVEDY

PARTNERS, COUNTRY MUSI C.

TELEVI SI ON, | NC., PARAMOUNT

Pl CTURES CORPORATI ON, and BLACK

ENTERTAI NMENT TELEVI SI ON, LLC,
Plaintiffs,

VS.

YOUTUBE, | NC., YOUTUBE, LLC,
and GOOGLE, INC.,

Def endant s.

THE FOOTBALL ASSOCI ATI ON PREM ER

LEAGUE LI M TED, BOURNE CO., et al.

on behal f of thensel ves and all
others simlarly situated,

Plaintiffs,
VS.

YOUTUBE, |INC., YOUTUBE, LLC, and
GOOGLE, I NC.,

Def endant s.
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HI GHLY CONFI DENTI AL

NO. 07-Cv-2203

NO. 07-Cv-3582

VI DEOTAPED DEPGSI TI ON OF DOUG HERZOG

PALO ALTO, CALI FORNI A
2009

FRI DAY, JANUARY 16,
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JANUARY 16, 2009

9:40 a. m

HI GHLY CONFI DENTI AL VI DEOTAPED DEPOSI TI ON OF
DOUG HERZOG, at W LSON SONSI NI GOODRI CH &
ROSATI, 601 South California, Palo Alto,
California pursuant to notice, before ne,
ANDREA M | GNACI O HOWARD, CLR, CCRR, RPR, CSR

Li cense No. 9830.

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New Y ork, New York 10022 (212)705-8585
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APPEARANCES

FOR THE PLAI NTI FFS VI ACOM | NTERNATI ONAL | NC. :
JENNER & BLOCK
By: SUSAN J. KOHLMANN, Esq.
919 Third Avenue, 27th Fl oor
New Yor k, New York 10022- 3908

(212) 891-1690 skohl mann@ enner.com

FOR THE DEFENDANTS YOUTUBE, |NC., YOUTUBE, LLC and
GOOGLE, INC.:

W LSON SONSI NI GOODRI CH & ROSATI

By: DAVID H KRAMER, Esgq.

BART E. VOLKMER, Esq.

650 Page M1l Road

Palo Alto, California 94304-1050

(650) 320-4741 dkraner @vwsgr.com

bvol kmer @vwsgr. com

ALSO PRESENT:
M chel ena Hallie, MIV Networks
Mark Morril, Viacom

Jan Trudel |, Videographer.

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New Y ork, New York 10022 (212)705-8585
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300
HERZOG

sequence of the film on YouTube; do you?
MS. KOHLMANN:  Obj ection.
THE WTNESS: | don't know.
MR. KRAMER: Q You don't think that's
right; do you?
A | don't know.
MS. KOHLMANN:  Obj ection.
MR. KRAMER: Q Does that appeal to your
sense of equity?
A It's -- No. It's on YouTube.
MS. KOHLMANN:  Obj ection.
MR. KRAMER Ri ght.

Q Does that make it -- does that mean that

A YouTube thinks it's okay to show.

Q So you think it's okay to show?

A You -- YouTube --
MS. KOHLMANN:  Obj ection.
THE WTNESS: -- thinks it's okay to show.
MR. KRAMER: Q If YouTube thinks it's okay

to show

A You' d have to ask YouTube.
Q Well, that's a good question, sir.

You can't tell whether it's authorized or

DAVID FELDMAN WORLDWIDE, INC.
805 Third Avenue, New Y ork, New York 10022 (212)705-8585
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not; right?

A I --1--1--1can't -- | --

Q ©Dd you think --

A -- could | tell whether that's authorized?
No, |'m not sure whether | can or | can't, yeah. It's
not ny -- it's not my -- | didn't put it up there, and
it's not -- it doesn't belong to anything that [|'ve,

you know, quote, "been involved in the making of,"
i ke, you know, the MIV Viacom -- the MIV Networks
Vi acom content so...
Q Wat would you need to know what -- in order
to determnine whether it was authorized or not?
A I'"'mnot sure.
Q Can you think of sone things that would hel p?
A That would clarify copyright?

No. Only if it pertains to, you know,
sonet hing, again, that either | put up there
personally or that | knew ny conpany was invol ved
with.

Q You couldn't tell otherw se?
A 1I'mnot sure | could.

Q You don't think you could?
A | don't think I could.

MS. KOHLMANN:  Obj ection.
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HERZOG
MR. KRAMER: Q One of the songs on the
Songs of the Year CD for 2008 was Down in the Hol e by
Steve Earle; right?

A Yes.

Q Okay. What video on the YouTube service did
you link to fromyour blog in connection with that
song?

A | think a clip fromthe show.

Q dip fromthe show The Wre?

>

The Wre, right. Sorry, The Wre, yes.
Q On HBG right?
A Yes.

Q Do you have any idea whet her HBO authorized
that clip fromits show The Wre to be on the YouTube
service?

A None.

Q Did you have pernission fromHBO to provide a
link to the clip fromthe show, The Wre, on YouTube?

A I didn't know.

Q Do you know who upl oaded the clip?

A | don't.

Q Do you know if that person had authorization
to do so?

A | don't.
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UNI TED STATES DI STRI CT COURT

SOQUTHERN DI STRI CT OF NEW YORK

VI ACOM | NTERNATI ONAL, [ NC., COVEDY
PARTNERS, COUNTRY MUSI C

TELEVI SI ON, | NC., PARAMOUNT

Pl CTURES CORPORATI ON, and BLACK
ENTERTAI NVENT TELEVI SI ON, LLC,

Plaintiffs,
VS. No. 07-CV-2103

YOUTUBE, |INC., YOUTUBE, LLC,
and GOOGLE, | NC.,

Def endant s.

VI DECTAPED DEPOSI TI ON OF
JOSHUA DERN
NEW YORK, NEW YORK
TUESDAY, NOVEMBER 24, 2009

JOB NO. 18222
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VI DEOTAPED DEPOSI TI ON OF JOSHUA
M DERN, held at the offices of 1301
Avenue of the Americas, New York, NY,
pursuant to notice, before Maureen
Ratto, Registered Professional Reporter
and Notary Public of the State of New
York on Novenber 24, 2009, at 10:45

a.m

CASE NO. 18222

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES

FOR THE PLAI NTI FF - Vi acom
I nternational:
JENNER & BLOCK, LLP

BY: SUSAN J. KOHLMANN, ESQ.

919 Third Avenue, New York, NY 10022

(212) 891- 1690

skohl mann@ enner. com

FOR THE DEFENDANTS:

W LSON, SONSI NI, GOODRI CH & ROSATI ,
BY: BART E. VOLKMER, ESQ

650 Page M|l Road, Palo Alto, CA,
94304

(650) 565-3508

bvol kmer @vsgr. com

Al so present:

Manuel Abreu, Vi deographer

PC

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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12: 48: 55

12:49: 10

12:49: 33

12: 49: 44

12: 50: 01

86

fromwhich the user can upload video to
a Flux page?

MS. KOHLMANN: Objection as to
form You can answer.

A. You can only upload video from
your own deskt op.

Q You can also -- strike that.

Fl ux user is also given the option of
i mbeddi ng content or inporting an URL
into his Flux page. |Is that right?

A Correct.

Q And when a user chooses to imbed
content Flux displays as a default
YouTube as a source for video content.
I's that correct?

MS. KOHLMANN:  Obj ecti on.

A "' mnot sure | understand the
guestion. Can you say it again?

Q When a user of the Flux network
elects to inmbed content to his
publ i sher site, Flux displays YouTube
as the default site to search for video
content. |Is that correct?

MS. KOHLMANN:  Obj ecti on.

A. l'"msorry. It's -- your question

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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is confusing me. \When a user inbeds
content what is displayed is whatever
the content of the source sites inbed.
We don't have any control over that.

Q. Sure. VWhen a publisher hits the
upl oad video button within the Fl ux

pl atform he's given three options,

correct?
A Yes.
Q. One is upload video, one is

i mbed video and one is inport video,

ri ght?

A. More or | ess, yes.

Q. Is there something inprecise?
A. Yes. It's upload video, search

for video and inbed video. The two --
the latter two are both imbeds but the
means of doing it -- one is for user
who knows the actual destination, you
know, knows the permalink for the video
and other thing is a person who don't
know the permalink for the video but
they're both inbeds.

Q. The user is searching for videos

in that case, doesn't Flux displays

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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88
YouTube as the default source for

searching for videos to inbed to the
publ i sher's Flux page?

A | don't know whether it does now
or not. At some point intime it my
have been the first selection.

Q. Were you responsi ble for the
desi gn choi ce of YouTube to be the
first selection when users search for
video to imbed into their Flux page?

MS. KOHLMANN:  Obj ecti on.
M sstates the record. You can answer.

A | don't know that it was a
choi ce as nmuch as YouTube had provided
an APl and ot her people hadn't, so I'm
not sure that there was a specific
choice to put YouTube first.

Q Well, YouTube was one of the
selections in a drop down nenu when
using the Flux platform was searching
for video, right?

A. Yes.

MS. KOHLMANN: Objection. You
can answer.

Q. And t hat was di splayed based on

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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code that was witten by sonmeone,
correct?

MS. KOHLMANN: Objection to
form You can answer.

A Sure.

Q And the individual who wrote
t hat code nade a specific design choice
to include YouTube as a source from
whi ch a Flux user could search for
vi deo content, right?

A Sure.

Q. My question is were you
responsi bl e for that codi ng design
choi ce?

MS. KOHLMANN: Objection. You
can answer.

A |'"msaying | don't renmenber us
ever having a specific discussion on
which one to put first. | think that if
anything it m ght have been the order
that the developer did it in. But there
was never any discussion over let's put
this one over this one or anything like
t hat .

Q But there was a di scussi on about

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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90
whet her or not YouTube shoul d be

included at all in the sources from
whi ch a user could inmbed content to his
Fl ux page, correct?

MS. KOHLMANN: Objection. You
can answer.

A. It was al ways assuned that -- |
don't think there was any di scussion
about should we not. It was just there
was never -- there was never a point in
time that we were discussing not doing
t hat .

Q. Why was it a given that YouTube
woul d be used as a source for searching
for video content to inmbed to Fl ux
pages?

MS. KOHLMANN: Objection as to
form You can answer.

A Because it was one of the
| eadi ng video sharing sites. Can we
take a break for one second? | need to
ask you --

MS. KOHLMANN:  Sure.
VI DEOGRAPHER: Tine is 12:53

p.m Going off the record.

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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(Wher eupon, a lunch recess is
taken.)

VI DEOGRAPHER: Tinme is 1:36 p.m
We're back on the record.

Q Good afternoon, M. Dern. Before
t he break we were discussing Flux's
decision to use YouTube as a source
fromwhich its users could search for
vi deo content to inbed to its -- to
their user pages and you had nenti oned
that there was a YouTube API that Fl ux

enpl oyed. What was that API?

A The search API.

Q And that canme from YouTube?

A Correct.

Q. And how did Flux gain access to
t hat APl ?

A | believe APl is publicly
avail able. I'mnot sure what you're
aski ng.

Q Did Flux have conversations with

anyone at YouTube about using YouTube
API| ?
A. Not to nmy know edge.

MR. VOLKMER: "1l mark Exhibit

DAVID FELDMAN WORLDWIDE, INC.

450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585
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10.

(Dern-10, internet interface is
recei ved and marked for
identification.)

Q. Exhibit 10 is a printout from
the internet that | made a couple days
ago. It shows user interface on the
Fl ux network when a user clicks on the
upl oad user. Does that |ook famliar to
you?

M5. KOHLMANN: 'l object to
you using this docunent but "Il allow
you to answer questions.

A Yes. It -- it looks |ike the
interface nore or |ess.

Q. And the step one of the upload
vi deos page says that a user can search
YouTube and nore, upload from conputer
and inmport fromURL. Is that right?

A Correct.

Q And | think we discussed this
earlier but the title of this user page
is upload videos but when a user
sel ects "search YouTube and nore" or

"inmport from URL", those functions are

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 2803, New York, NY 10123 (212)705-8585




