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WOLLMUTH MAHER & DEUTSCH LLP

500 FIFTH AVENUE
12TH FLOOR
NEW YORK, NEW YORK 10110

Case 1:07reV-BHEONBSG 12)B8owment 11-15  Filed 06/29/2007
FACSIMILE: (212) 382-0050

FAX TRANSMISSION COVER SHEET

Date: May 2, 2007

To: Benjamin A. Powell, Esq. Fax: 202-201-1198
General Counsel

Company: Office of the Director of National Phone: 202-201-1039
Intelligence

Subject: Direct Dial:

From: David B. Smallman, Esq.

YOU SHOULD RECEIVE 3 PAGE(S), INCLUDING THIS COVER SHEET. IF YOU
DO NOT RECEIVE ALL PAGES, PLEASE CALL (212) 382-3300

NOTE: THIS CONFIDENTIAL TRANSMISSION IS INTENDED SOLELY FOR ITS ADDRESSEES AND
THEIR AUTHORIZED DISTRIBUTEES. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR,
PLEASE INFORM US IMMEDIATELY BY TELEPHONE AT (212) 382-3300

Message: Please see attached.
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WOLLMUTH MAHER & DEUTSCH LLP
500 FirTH AVENUE
NEW YORK, NEw YorK 10110

TELEPHONE (212) 382-3300
FACSIMILE (212) 382-0050C

VIA FAX May 2, 2007
(202) 201-1198
Case 1:07-cv-04595-BSJ Document 11-15  Filed 06/29/2007 Page 3 of 11
Benjamin A. Powell, Esq.
General Counsel
Office of the Director of National Intelligence
Washington, D.C. 20505

Dear Mr. Powell:

I represent Valerie Plame Wilson and am writing in connection with CIA’s pre-
publication review of her memoir entitled “Fair Game” and to follow up on my April 27 letter to
J. Michael McConnell (“April 27 Letter”) regarding Mr. McConnell’s statutory oversight
authority, as the Director of National Intelligence (“DNI”), “to ensure compliance with the
Constitution and laws of the United States by the Central Intelligence Agency . ...” 50 U.S.C. §

403-1(E)(1)(B)A).

My office confirmed your receipt of a copy of the April 27 Letter, with attachments, on
Monday morning, April 30, 2007. In response to my request to schedule a telephone call
regarding the matters addressed in the April 27 Letter, my office was informed that you were
unavailable to speak with me this week, but that “an appropriate staff member” was reviewing
the April 27 Letter. In response to a subsequent request for the name of the staff member to
whom you had assigned the task of looking into the April 27 Letter, my office was informed that
the name of the staff member could not be provided until the end of this week.

[ appreciate, as indicated by your staff, that there are many pressing demands at present
upon your time and Mr. McConnell’s time. Nevertheless, because of the First Amendment
mjury described in the April 27 Letter and the urgent nature of the request to Mr. McConnell set
forth therein, a full week provides a sufficient time frame for your office and the DNI to review
and respond appropriately to the April 27 Letter. With all due respect, any further delay in
providing a proper response beyond that time would be unreasonable under the circumstances
presented.

As more fully described in the April 27 Letter, Ms. Wilson has worked diligently for
months with CIA’s Publications Review Board to fulfill her obligations to protect national
security. Ms. Wilson is not seeking carte blanche to discuss her entire government service or to
reveal any classified information, and she has scrupulously complied in every respect with her
legal obligations. CIA also has an obligation to comply with the Constitution and laws of the
United States with respect to disclosure of officially acknowledged information. Compare Wolf



Benjamin A. Powell, Esq.

General Counsel

Office of the Director of National Intelligence
May 2, 2007
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v. CI4, 473 F.3d 370, 378 (D.C. Cir. 2007) (explaining “official acknowledgment” doctrine
applied by federal courts) and Peay v. DOJ, No. 04-1859 (CKK), 2007 U.S. Dist. LEXIS 17586

*10-11 (D.D.C. March 14, 20(_@ (a péyin three part test and requiring disc € ? y
16, 2007 Cong. Rec. B19586}: {Intr ééﬁ?dl? §fft)he é’gfeﬁgﬁﬁﬁ '\%%lson P@ﬁpééza 10n°Act -
Extensions of Remarks) (reprinting redacted annuity letter dated February 10, 2006 from CIA
listing dates of Ms. Wilson’s federal service) (visited May 2, 2007) <http://www.thomas.gov>.

As stated in the April 27 Letter, CIA’s obligation extends to its legal duty to ensure that
the Agency’s pre-publication review process is reasonably structured to prevent publication only
of properly classified materials. When CIA fails to do so, as has occurred here, the DNI can and
should require prompt corrective action.,

I am available to speak with you at your convenience, and although I will be out of town
for the rest of the week, can be reached at any time by cell phone (917.414.0182) or through my
office during regular business hours (212.382.3300, ext. 349). If I do not receive a full response
from your office or the DNI by 6 p.m. EDT on Friday, May 4, 2007, 1 will assume that Mr.
McConnell, in his official capacity as DNI, does not intend to take any action with respect to the
April 27 Letter. Ms. Wilson, of course, fully reserves all of her rights and remedies in
connection with the matters addressed above.

Sincieéely, .
David B. Smallman

cc: Lisa E. Davis, Esq.

Page 4 of 11



WOLLMUTH MAHER & DEUTSCH LLP

500 FIFTH AVENUE
12TH FLOOR
NEW YORK, NEW YORK 10110

Case L:071pr-@ppRSnESH 12Poeamyy 11-15  Filed 06/29/2007
FACSIMILE: (212) 382-0050 -

FAX TRANSMISSION COVER SHEET

Date: May 4, 2007

To: Tricia S. Wellman, Esq. Fax: 202-201-1198
Associate General Counsel

Company: Office of the Director of National Phone: 202-201-1090
Intelligence

Subject: Direct Dial:

From: David B. Smallman, Esq.

YOU SHOULD RECEIVE 2 PAGE(S), INCLUDING THIS COVER SHEET. IF YOU
DO NOT RECEIVE ALL PAGES, PLEASE CALL (212) 382-3300

NOTE: THIS CONFIDENTIAL TRANSMISSION IS INTENDED SOLELY FOR ITS ADDRESSEES AND
THEIR AUTHORIZED DISTRIBUTEES. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR,
PLEASE INFORM US IMMEDIATELY BY TELEPHONE AT (212) 382-3300

Message: Please see attached.
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TELEPHCMNE (212} 382-3300
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VIA FAX May 4, 2007
(202) 201-1198

Tricia S. Wellman, Esq.

Associate General Counsel

Office of the Director of National Intelligence
Office of General Counsel

Washington, D.C. 20511

Dear Ms. Wellman:

[ have received your May 4, 2007 letter. While I disagree with your assertion that it
would be unreasonable to expect a full response today to the letter received by Mr. McConnell a
week ago, I do understand that you were out of your office for the past two days and did not have
the opportunity to review my May 2, 2007 letter to Mr. Powell until this moming. Based upon
the representations in your letter and the assurance that the matters raised in my April 27, 2007
and May 2, 2007 letters remain under review by the Office of General Counsel, I will follow up
with you regarding those matters on Tuesday, May 8th.

Sincerely,
David B. Smallman

cc: Lisa B. Davis, Esq.



WOLLMUTH MAHER & DEUTSCH LLP

500 FIFTH AVENUE
12TH FLOOR
NEW YORK, NEW YORK 10110

Case 1:07FEL-BEEENBS® 1288248360t 11-15  Filed 06/29/2007
FACSIMILE: (212) 382-0050

FAX TRANSMISSION COVER SHEET

Date: May 11, 2007

To: Tricia S. Wellman, Esq. Fax: 202-201-1198
Associate General Counsel

Company: Office of the Director of National Phone: 202-201-1090
Intelligence

Subject: Direct Dial:

From: David B. Smallman, Esq.

YOU SHOULD RECEIVE 3 PAGE(S), INCLUDING THIS COVER SHEET. IF YOU
DONOT RECEIVE ALL PAGES, PLEASE CALL (212) 382-3300

NOTE: THIS CONFIDENTIAL TRANSMISSION IS INTENDED SOLELY FOR ITS ADDRESSEES AND
THEIR AUTHORIZED DISTRIBUTEES. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR,
PLEASE INFORM US IMMEDIATELY BY TELEPHONE AT (212) 382-3300

Message: Please see attached.

Page 7 of 11



WOLLMUTH MAHER & DEUTSCH LLP
500 FiFTH AVENUE
NEW YORK, NEwW YORK 10110

TELEPHONE (212) 382-3300
FacsiMILE (212) 382-0050

VIA FAX May 11, 2007
(202) 201-1198
Case 1:07-cv-04595-BSJ Document 11-15  Filed 06/29/2007
Tricia S. Wellman, Esq.
Associate General Counsel
Office of the Director of National Intelligence
Office of General Counsel
Washington, D.C. 20511

Re:  Prior Restraint of Publication of Valerie Plame Wilson’s Memoir

Dear Ms. Wellman:

Following our telephone call on Wednesday, May 9, we agreed to speak again on Friday,
May 11. Today, I attempted twice to contact you by telephone at your office, first at
approximately noon, then again at about 4 p.m. Both times, I left voicemail messages requesting
that you contact me today. My initial message also noted that the Director of National
Intelligence (“DNI”) has an obligation to act promptly to approve or disapprove the request for
his intervention in the pending dispute with CIA, as described in my letters dated April 27, 2007
and May 2, 2007 to Mr. McConnell and Mr. Powell, respectively, Neither call was returned
during regular business hours. As of 9:45 p.m. this evening, I still have not received any
response from you or anyone at the Office of the Director of National Intelligence (“ODNI”).

During our May 9 telephone call, you informed me that matters addressed in the
aforementioned letters “remain under review” by the Office of General Counsel. When I
inquired about the timeframe for completion of the review, you could not provide me with any
specific time limit and said that you would contact me when the review was completed. I stated
- to you that while I understood that DNI needed a reasonable opportunity to review the request,
ODNI’s review could not be open ended or continue indefinitely because of the ongoing prior
restraint at issue, and that my clients would be obligated to take appropriate measures in the
event a timely determination could not be reached. You stated that you understood.

As of this evening, May 11, it has been a full two weeks from the date the DNI received
my April 27, 2007 letter requesting review of CIA’s conduct in violation of the First
Amendment. In the absence of a specific and reasonable time limit on official decisionmaking
regarding DNI’s oversight role pursuant to 50 U.S.C. § 403-1(f)(1)(B)(4), and given the
objectively reasonable amount of time your office has had to review the materials received under
the circumstances presented, further delay would impermissibly provide DNI with essentially
unreviewable authority to suppress speech arising from CIA’s content-based, unconstitutional
prior restraint of officially acknowledged information in the public domain. See, e.g., United
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Associate General Counsel
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States v. Marchetti, 466 F.2d 1309, 1317 (4™ Cir. 1972) (“CIA must act promptly to approve or
disapprove any material which may be submitted to it . . . . Undue delay would impair the
reasonableness of the restraint, and that reasonableness is to be maintained if the restraint is to be
enforced”); United States v. Quattron i 304, 310 n.5 (2d Cir_2005) (*“

action constitutes a pri s 1%%%@2{\%4@1% 1%%1%&%: ed j(? g&gﬁpt%gﬁggls_%ech £ﬁ%§§§m§ﬂm Page 9 of 11
before the speech is communicated™). Cf. Beal v. Macdonald, 184 F.3d 117, 127-298 (2d Cir.
1999) (*prior restraint schemes that fail to place specific and reasonable time limits on official
decisionmaking and to provide for prompt judicial review of adverse decisions are
mmpermissible”) (citing FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 228, 107 L. Ed. 2d 603,
110 8. Ct. 596 (1990) and Freedman v. Maryland, 380 U.S. 51, 58-59, 13 L. Ed. 2d 649, 85 S.
Ct. 734 (1965)).

As Director of National Intelligence, Mr. McConnell has broad authority to protect the
institutional interests of the Intelligence Community. CIA has an obligation to comply with the
Constitution and laws of the United States with respect to disclosure of officially acknowledged
information. This obligation extends to its legal duty to ensure that the Agency’s pre-publication
Teview process is reasonably structured to prevent publication only of properly classified
materials. When CIA fails to do so, as occurred in connection with Valerie Wilson’s manuscript,
the DNI can and should require prompt corrective action.

Because of DNI’s oversight function and ultimate responsibility to prevent CIA from
violating the First Amendment and other laws of the United States, it was the duty of the DNT to
require that CIA and its Director, General Hayden, allow Valerie Wilson and Simon & Schuster
to publish the start date and duration of her CIA employment previously disclosed by the Agency
and to rescind immediately CIA’s unlawful effort to classify or reclassify information which its
official acknowledgment caused to enter the public domain irretrievably. By letter dated April
27, 2007, Valerie Wilson, through her counsel, requested that Mr. McConnell, in his official
capacity as DNI, overrule CIA’s erroneous determination. To date, Mr. McConnell has declined
to do s0, and has therefore failed to carry out DNI’s legal obligation to ensure CIA’s compliance
with the Constitution and laws of the United States.

Please contact me at 917.414.0182 if you wish to discuss this letter.

Sincerely,

David B. Smallman

cc: Lisa E. Davis, Esq.



WOLLMUTH MAHER & DEUTSCH LLP

500 FIFTH AVENUE
12TH FLOOR
NEW YORK, NEW YORK 10110

Case 1.07-¢¢.C8pRoRE) (21 8084Mm80H11-15  Filed 06/29/2007
FACSIMILE: (212) 382-0050

FAX TRANSMISSION COVER SHEET

Date: May 17, 2007

To: Tricia S. Wellman, Esq. Fax: 202-201-1198
Associate General Counsel

Company: Office of the Director of National Phone: 202-201-1090
Intelligence

Subject: Direct Dial:

From: David B. Smallman, Esq.

YOU SHOULD RECEIVE 2 PAGE(S), INCLUDING THIS COVER SHEET. IF YOU
DONOT RECEIVE ALL PAGES, PLEASE CALL (212) 382-3300

NOTE: THIS CONFIDENTIAL TRANSMISSION IS INTENDED SOLELY FOR ITS ADDRESSEES AND
THEIR AUTHORIZED DISTRIBUTEES. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR,
PLEASE INFORM US IMMEDIATELY BY TELEPHONE AT (212) 382-3300

Message: Please see attached.
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WOLLMUTH MAHER & DEUTSCH LLP
500 FI1FrTH AVENUE
NEW YORK, NEW YOrkK 10110

TELERHONE (2)2) 382-3300
FacsIMILE (212) 382-0050

VIA FAX May 17, 2007
(202) 201-1198

Tricia S. Wellman, Esgase 1:07-cv-04595-BSJ  Document 11-15  Filed 06/29/2007
Associate General Counsel
Office of the Director of National Intelligence

Office of General Counsel
Washington, D.C. 20511

Re: Prior Restraint of Publication of Valerie Plame Wilson’s Memoir

Dear Ms. Wellman:

Following our telephone call on Monday, May 14, we agreed to speak again on
Wednesday, May 16. During that call, I also requested a specific timeframe for a response from
the DNI to our pending request, but you would not provide one. I attempted to reach you by
telephone at your office yesterday at approximately 6 p.m. Ileft a voicemail message requesting
that you contact me on my cell phone to let me know whether a response was available to the
prior communications delivered to your office.

I again attempted to reach you by telephone today, but as of 2:30 pm, Thursday, May 17,
I'have not received a response to my telephone calls on Wednesday or today, or to the request
received by the DNI on April 27, 2007. The DNI has the authority to protect the institutional
interests of the Intelligence Community. CIA has an obligation to comply with the Constitution
and laws of the United States with respect to disclosure of officially acknowledged information.
This obligation extends to its legal duty to ensure that the Agency’s pre-publication review
process is reasonably structured to prevent publication only of properly classified materials.
When CIA fails to do so, as occurred in connection with Valerie Wilson’s manuscript, the DNI
can and should require prompt corrective action.

I am disappointed that the DNI has repeatedly declined to provide a specific timeframe
for a response to the April 27, 2007 request, and, to date, has also declined to provide a
substantive response to the April 27, 2007 request and my subsequent letter to Mr. Powell.
Because the DNI has failed to carry out his legal obligation to ensure CIA’s compliance with the
Constitution and laws of the United States, Valerie Wilson and her publisher fully reserve their
rights to pursue any available rights and remedies they may have under applicable law.

Sincerely,
David B. Smallman

cc: Elisa M. Rivlin, Esq.
Lisa E. Davis, Esq.
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