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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SAMUEL DAVIS,
Plaintiff, 07 Civ. 6592 (JGK)

- against - ORDER

CORRECTION OFFICER RHCOOMES, ET AL.,

Defendants.

JOHN G. KOELTL, District Judge:

The Court has received a letter from the plaintiff dated
October 19, 2009, which it now forwards to the parties. The
Court has already ruled that the defendants can move for summary
judgment. The plaintiff can make his arguments in response in
his opposition, due December 21, 2009.

SO ORDERED.
. ,
Dated: New York, New York X
October 23, 2009 ' &@@Q
John G. Koeltl
United States District Judge

USDS SNy ]
DOCUMENT
ELECTRONICALL™ “ILED
DOC #:
[DATE FILED: 0/a3/cp_

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2007cv06592/311130/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2007cv06592/311130/85/
http://dockets.justia.com/

92-p-2437
P. O. Box 1245
Beacon, NY 12508

October 19, 2009

.

Honorable John G. Koeltl,

United States District Court Judge.,
United States District Courty,
Southern District of New York,
United States Courthouse

500 Pearl Street

New York, New York 10007-1312

Re: Davis v. Rhoomes,
etalol

07-Civ.6592(JGK)

Dear Judge Koeltl:

I am writing to you regarding the above-noted matter and to
response to defendants attorney letter to you dated October 9,
2009, which I received a copy thereof on October 15, 2009

Plaintiff Allegations in his Complaint

A. Retaliation Claims

Plaintiff asserts that Correction Officer Rhoomes' who
were working in the Law Library at Mid-Orange Correctional
Facility, and Correction Officer Andine intentional concocted,
embellished, fabricated and falisfied disciplinary against the
plaintiff's in issuing their Misbehavior  Report against plaintiff
on March 30, 2007.

Moreover, plaintiff further asserts that the Misbehavior
Report issued against him were in retaliation for the grievance
complaints the plaintiff's filed against Correction Officer
Rhoomes on March 26, 2007 and March 29, 2007, respectivel, see
Franco v. Kelley, 854 F. 24 584, 589-590 (2nd Cir. 1988); see
also Graham V. Henderson, 89 F. 3rd 75, 80 (2nd Cir. 1996); Gayle
v. Gonyea, 313 F. 3rd 677, 683-684 (3rd 2nd Cir. 2002), Bennett
v. Goord, 343 3rd 133, 137 (2nd Cir. 2003)«Moreover, plaintiff
further asserts that the Misbehavior Report was issued against
him in retaliation for the grievance complaints filed against
Correction Rhoomes on March 26, 2007 and March 29, 2007,
respectively, which is evident by documentation the plaintiff's
received from prison administrative official regarding this
matter in August 2007 in which shows that Correction Officers
Rhommes and Adino ' lied about the reason for issuing the
Misbehavior Report's against plaintiff on March 30, 2007.




Plaintiff also asserts that Lieutenant Faliski who held the
disciplinary hearing on the charges' contain in the Misbehavior
Report on April 9, 2007 and April 11, 2007, respectively, knew
that the disciplinary charges against the plaintiff's was
fabricated at the time of holding the hearing's and that there
vas insufficient evidence to support the: charges.

Plaintiff maintains that Lieutenant Faliski further knew
that the Misbehavior Report was issued in retaliation for the
grievance complaints the plaintiff's had filed against Correction
Officer Rhoomes on March 26, 2007 and March 29, 2007, but he
engage in activities to cover-up Correction Officers Rhoomes and
Andino misconduct. 1

This is evident because Lieutenant Faliski himself engaged
in retalitory action against plaintiff by threaten him with
further, retailation, Misbehavior write-ups if the plaintiff's
appeal his decision rendered on the charges contain in the
Misbehavior Report's on April 11, 2007, which less than six (6)
months later Lieutenant Faliski's was able to full filled his
retaliation threats against the plaintiff's by falifying a
disciplinary charge on the Misbehavior Report 1issued against
plaintiff on October 5, 2007. This occurred 1in retaliation for
the 1983 Civil Rights Lawsuit plaintiff filed against him and
several others prison officials at Mid-Orange Correctional
Facility in June 2007, which the defendants were served with the
Summons and Complaint on October 2, 2007 in which 3-days later
the plaintiff's received the first of his two Misbehavior Reports
on October 5, 2007, see Franco v. Kelley, 854 F. 28 at 587~58;
see also Graham v. Henderson, 89 F., 3rd at 79, Jones v. Coughlin,
45 P, 677, €79 (2nd Cir. 1995).

Contrary to defendants attorney claims, Summary Judment is
not warrant because plaintiff have provided sufficient evidence
and material facts to support his retaliation claims which the
disparity between defendants assertion and the plaintiff's claims
creates a credibility issue that 1is not readily amenable to
resclution on Summary Judgment, see United States v. Rem, 38 F.
3rd 634, 644 (2nd cCir. 1994), which the plaintiff's have
establish triable issues of material facts to show causal
connection to support plaintiff claims of defendants' adverse
action to withstand defendants Summary Judgment Motion.

Therefore, Summary Judgment is not appropriate if there is
any evidence in the record that could reasonably support a jury's
verdict for the non-moving party, see Ford v. Revnolds, 316 F.
3rd 351, 354 (2nd Ccir. 2003), because, in case at bar, in viewving
all facts in 1light favorable to the non-moving party, see
Salahuddin v. Coughlin, 993 F. 28 306, 3078 (2nd Cir. 199%#0,
there are certain numerous materials issues in dispute requiring
denisl of defendants! Motion for Summary Judgment.

Note 1: Plaintiff was not fully provided with the documents
and information requested pursuant to his discovery
demands prevents the plaintiff's from adducing evidence
to support his claims. 0.



Plaintiff have shown herein and in his moving papers that
the actual motivating factor for the adverse action taken against
him by defendants' stemmed from protected rights when the
plaintiff'es filed grievance complaints and a Civil Rights Lawsuit
against various prison officials at Mid-Correctional Facility in
March 2007 and June 2007, see Laurence v, Achtyl, 20 PF. 3rd 529,
534-535 (2nd Cir. 1994), which the conduct at issue here was
conatitutionally protacted rights and that the protected conduct
was a substantial or motivating factor in the prison cofficials’
decision to issue Misbehavior Reports against plaintiff and to
discipline him precluding Summary Judgment.

Moreover, it have been held that such temporal proximity
between an inmate's lawsuit and disciplinary action may serve as
circumstantial evidence of retaliation, see Pkaherty v. Coughlin,
713 P. 2d 10, 13~14 (2né Cir. 1983)(Timing of 1litigation and
alleged retaliation may be significant), which there is no
different betwean £iling of grievance complaints, as occurred in
in plaintiff case, and the issuing of Misbehavior Reports aygainst

the plaintiff's by defendants two days later, see Flahery, 713 F.
2d at l4, see also Harris v. Fleming, 839 F. 24 1232, 8.

Here, plaintiff have actually cffers more than
circumstantial evidence or conclusgory allegations of retaliation,
but, also, presents direct evidence o¢f retaliation's against him
by defendants Rhoomes, Andino and Faliski te defeat Motion for
Summary Judgment, and to reguire the Court to subwmit a guestion
of fact %o a jurye.

B, Piaintiff Supervisory Clalms.

Plaintiff contends that Superintendent Van Buren of
Mid-Orange Correctional Pacility was negligent in supervising her
subcrdinates, in particular defendants Fhoomes, Andino and
Faliski, and that defendant Jones as Deputy Superintendent for
Programs, falled to properly supervised dcefendant Rhoomes in
operating the facility Law Library and to wmonitor the Law
Library's when he and Superintendent Van Buren's allowed
defendant Rhoowes to operate the Lawv Library as though it were
her own personal Law Library's and that she can select who
utilized the Lawv Librarxy resources.

“oreover, defendants Van Buren and Jones uwaybe held liable
as8 suvervisors alone under the respondeat superior theory for
folidng - - - - - — _ to adeqguately supervised subordinates, see
Wright v, Swith , 21 F, 3rd 496, 501 (2nd Cir. 19324), because
they willfully turn a blind eye to plaintiff Civil Rignts
violations caused by their subordinates.

Plaintif's Opposition to Summary Judgment Motion

Retaliation




Plaintiff claims that defendants Rhoomes, Andino and
Faliski retaliated against him for filing grievance complaints
and a 1983 Civil Rights Lawsuit against various prison officials
at Mid-Orange Correctional Facility in March 2007 and June 2007.
It is well established that prison officials may not retaliate
against inmates for exercising their constitutionally protected
rights, see Gayle v. Gonyea, 313 F. 3rd at 682, see also Franco
v. Kelly, 854 F. 2d at 589, which the plaintiff's have
demonstrate that (1) the speech or conduct at issue in the in
plaintiff complaint was protected, and that (2) the defendants
took adverse action against the plaintiff, and that (3) there was
a causal connection between the protected speech and the adverse
action, see Gill v. Pidlypchak, 389 F. 34 379, 380 (2nd Cir.
2004).

Plaintiff further «c¢laims in his moving papers that
defendant Rhoomes retaliated against him feor filing grievance
complaints against her by issuing a Misbehavior repeort against
the plaintif's and in concocted and afbricated disciplinary
charges which dJdefendant Andino acted in concert therewith, and
that defendant Faliski alsc retaliated against the plaintiff by
threatening him with additional write-ups if plaintiff appeal his
decision rendered on the charges contained in the Misbehavior
Report and by falsifying disciplinary charges.

It 1s wundisputed that plaintiff has satisfied the £first
prong of his retaliation cause of action because by £filing of
prison grievances complaints is a constitutionally protected
activity, see Gayle v. Gonyea, 313 F. 3rd at ©682; see also Franco
v. Kelly, 854 F. 24 at 590, Bartley v. Collins, 2006 U. E£. Dist.
LEXIS 28285, 95 Civ. 10161 (TJH), 2006 WL 1289256, at *4 (S. D.
N. Y. May 10, 2006), but the plaintiff's also alleges that the
defendants conduct was deliberate and malicious resulted in
actual injury to plaintiff such as to preclude Summary Judgmente

Personal Involement in Violating comstitutional rights

Contrary to defendants attorney claims, there is sufficient
evidence showing that defendants Van Buren and Jones was
personally involved in violating plaintiff constitutional rights.

Therefore, plaintiff claims against dJdefendants Van Buren
and Jones should not be dismissed, because the evidence show that
they was dgrossly negligent in managing their subordinates who
caused the Civil Rights Violation who had an affirmate duty to
intercede, see Williams v, Smith, 718 F. 24 319, 323 (2nd Cix.
1986)., Moreover, plaintiff have demonstrated in his complaint and
other moving papers personally involvement of these defendants’
in viclation of his constitutional rights deprivations, because
the defendanta failed to remedy the Civil Rights Violation after
lear?ing of it, see Spencer v. Doe, 139 F., 2rd 107, 112 (2nd Cir.
1998).

Defendant Van Buren claims that, as Superintendent, she
was unaware of the policy and procedure pertaining to inmates
making Xxerox copies, and that she had no knowledge that the Law
Library had no workable Xerox Machine for more than a year while
the Superintendent of Mid-Ornage Correctional Facility.

-4-



Yet, despite documentation to the contrary, defendant Van
Buren continue claiming that the Xerox Machine in the Law Library
was working on March 30, 2007. Certainly, a prison official may
not insulate himself or herself from Civil Rights Violation
liability by claiming tco be ignorant of the policy and procedure
of a facillity that they was appointed to .run, nor from liability
by merely delegating certain task to subordinates.

Defendants are not Entitled to Qualified Immunity

The defense of gqualified immunity does not apply if the
person oOr State Official's conduct violates clearly establish
statutory and constitutional rights of which a reascnable
person's or State Official would know, see Harlow v. Fitzgerald,
457 U. 3. 800, 818 (1982): see also LaBounty Coughlin, 137 F. 3rd
68, 73 (2nd Cir. 1998), Lewis v. Cowen, 165 F, 3rd 154, 166 (2nd
Cir. 1999), which a right 15 cleraly establish if the contoues of
the right [are] sufficiently clear that a reasonable peraon or
State official's would understand that what he or [she] is doing
violates that right, see Anderson v. Creighton, 483 U. 8. 635,
640 {1987)  ,see also Harris v. Fleming, 839 F. 2d 1232, 1238 (7th
Cir. 1988).

The chronic difficulty in applying the test for qualified
immunity is to define the right at issue in a manner that is
neither too broad (thereby exposing officials to numerous suits
based on violations of abstract rights) nor too narrow (thereby
insulating nearly all discretionary decisions from liability).
see Warren v. Keane, 196 F. 3rd 330, 333 (2nd Cir. 1999).

CONCLUSION

.

For all the foregoing reasons, the defendants proposed
Summary Summary Motion is not warrant, and if such is filed must
be denied in its entirety.

’ v}é: Pro se
92-A-2437

P. 0. Box 1245
Beacon, NY 12508
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October 9, 2009

BY HAND

Honorable John G. Koeltl
United States District Judge
United State Courthouse
Southemn District of New York
500 Pearl Street, Rm. 1030 "‘/0.{ 7 :
New York, New York 10007 / et T

Dear Judge Koeltl: Qé»ewr g 7

I represent defendants Van Buren, Jones, Faliski, Rhoomes dino in this mattéy. Pursuant to
Your Honor’s rules and Judge Katz’ order dated September 23, 2009, I submit this letter outlining the

proposed basis for defendants’ summary judgment motion. gZ Mﬁ/

Allegations in Second Amended Complaint W
A. Retaliation / O// 3/@ ? -S ’(.D "3'?

Plaintiff alleges that former Correction Officer Rhoomes, the law library officer at Mid Orange
Correctional Facility, destroyed some of his legal papers and issued plaintiff a false misbehavior report on
March 30, 2007, in retaliation for an earlier grievance plaintiff had filed against her on March 26, 2007. See,
Second Amended Complaint at § 60. Plaintiff also alleges that Correction Officer Andino acted in concert
with officer Rhoomes in writing the false misbehavior report and retaliating against plaintiff. Id. at 9 60,
60-93.

With respect to Lieutenant Faliski, the hearing officer who conducted the disciplinary hearing into
the March 30, 2007 misbehavior report, plaintiff alleges that he “knew that there was lacking of substantial
evidence to support the charges and ... defendant Faliski also knew the charges was bogus.” Id. at § 128.
Plaintiff also alleges that “he ... harassed plaintiff and sought to retaliate against the plaintiff] ] by threaten
him with additional (write-ups) disciplinary charges if plaintiff appeal his decision rendered on the charges
in the Misbehavior Report ...” Id. at § 120. Moreover, plaintiff alleges that Lieut. Faliski falsified
disciplinary charges against plaintiff in the misbehavior report issued on October 5,2007, when he reviewed
the report, in “retaliation ...for filing the lawsuit against him in June 2007.” Id. at ] 48, 134, 138.

120 Broadway, New York, N.Y. 10271-0332 e Phone (212) 416-8510 ® Fax (212) 416-6075 * Not For Service of Papers
-hitp:/iwww_oag.state.ny.us
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As set forth below, defendants will move for summary judgment on plaintiff’s retaliation claim on
the ground that plaintiff cannot establish a triable issue of fact with respect to the causal connection between
the speech and alleged adverse action. Moreover, defendants can prove that they would have issued plaintiff
the misbehavior report on March 30, 2007 regardless of the alleged retaliatory motive.

B. Supervisory Liability Claims

Plaintiff alleges that former Superintendent Van Buren’s negligent supervision of Corrections
Officers Rhoomes and Andino resulted in their retaliation of plaintiff. Id. at § 156. Plaintiff also alleges that
former Deputy Superintendent Jones was responsible as a supervisor for officer Rhoomes’ retaliation. Id.
atq116.

Former Superintendent Van Buren and former Deputy Superintendent Jones intend to move for

summary judgment on the grounds that plaintiff has failed to establish a retaliation claim. They also intends
to argue that they cannot be liable solely on the theory of respondeat superior.

Defendants’ Proposed Motion for Summary Judgment

Retaliation

A plaintiff asserting First Amendment retaliation claims must advance non-conclusory allegations
establishing: (1) that the speech or conduct at issue was protected, (2) that the defendant took adverse action
against the plaintiff, and (3) that there was a causal connection between the protected speech and the adverse
action. See, Dawes v. Walker, 239 F.3d 489 (2d Cir. 2001); See also, Lunney v. Brureton, 2005 U.S. Dist.
LEXIS 770, *30-31 (S.D.N.Y. 2005), Gill v. Riddick, 2005 U.S. Dist. LEXIS 5394, *26 (N.D.N.Y. 2005).
Plaintiff has failed to establish that there was any causal connection between the grievance he filed against
officer Rhoomes on March 26, 2007 and the alleged adverse action against him by officer Rhoomes, officer
Andino and Lieutenant Faliski. Plaintiff has also failed to establish the causal connection between naming
Lieutenant Faliski in this lawsuit and the misbehavior reports plaintiff was issued on October 5 and 16, 2007.
Accordingly, defendants Rhoomes, Andino and Faliski are entitled to judgment as a matter of law.

Personal Involvement

Based on plaintiffs allegations, and the discovery to date, former Superintendent Van Buren and
former Deputy Superintendent Jones were not personally involved in any constitutional violations. Itis well
settled in this Circuit that "personal involvement of defendants in alleged constitutional deprivations is a
prerequisite to an award of damages under 42 U.S.C. Sec. 1983." Colon v. Coughlin, 58 F.3d 865, 873 (2d
Cir. 1995)_(quoting, Wright v. Smith, 21 F.3d 496, 501 (2d Cir. 1994)); See also, Santiago v. Meinsen, 89 F.
Supp.2d 435, 442 (S.D.N.Y. February 25, 2000). The allegations against former Superintendent Van Buren
and former Deputy Superintendent Jones for failing to supervise are barred since liability of supervisory
officials under 42 USC § 1983 cannot be premised on the theory of respondeat superior. It is well established
that "absent some personal involvement by [the Superintendent ofa DOCS facility] in the allegedly unlawful
conduct of his subordinates, he cannot be held liable under Section 1983." Gill v. Mooney, 824 F.2d 192,

196 (2d Cir. 1987). Accordingly, defendants Van Buren and Jones are entitled to judgment as a matter of law
on the retaliation claim.

120 Broadway, New York, N.Y. 10271-0332 e Phone (212) 416-8610 ® Fax (212) 416-6075 * Not For Service of Papers
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Qualified Immunity

Qualified immunity “provid[es] government officials performing discretionary functions with a
qualified immunity, shielding them from civil damages liability as long as their actions could reasonably
have been thought consistent with the rights they are alleged to have violated.” Anderson v. Creighton, 483
U.S. 635,638 (1987). Since defendants actions in this case were objectively reasonable, the defendants are
all entitled to qualified immunity.

Conclusion

Based on the foregoing, it is respectfully requested that defendants be granted either a pre-motion
conference or a briefing schedule granting leave to proceed with defendants’ proposed motion for summary
judgment. While defendants believe that they have addressed all of the arguments they intend to raise in
their motion for summary judgment, should defendants discover any other viable grounds previously
overlooked, they respectfully request the opportunity to move on those grounds as well.

Based on the number of declarations defendants anticipate needing in support of their motion for
summary judgment, defendants respectfully propose the following briefing schedule for the Court to
consider:

Defendants motion for summary judgement will be filed by November 13, 2009; plaintiff’s
opposition will filed by December 4, 2009 and defendants’ reply will be filed by December 18, 2009.

Respec}fully Submitted,

a5
MARIA BAROUS HARTOFIMS

Assistant Attorney General

cC: Samuel Davis
Pro Se Plaintiff
By First Class Mail
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