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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT NEW YORK

X
THOMAS H. LEE EQUITY FUND V, L.P., : 07 Civ. 6767 (GEL)
THOMAS H. LEE PARALLEL FUND V,L.P., :
and THOMAS H. LEE EQUITY (CAYMAN) : DECLARATION OF
FUND V,L.P., : THOMAS G. WARD IN
: SUPPORT OF MOTION TO
Plaintiffs, : DISMISS OF MAYER BROWN
\Z : LLP, AN ILLINOIS LIMITED
: LIABILITY PARTNERSHIP
MAYER, BROWN, ROWE & MAW LLP, :
Defendant. :
X
I, THOMAS G. WARD, declare as follows:
1. [ am a partner of the law firm of Williams & Connolly LLP, attorneys for

Defendant Mayer Brown LLP (formerly known as Mayer, Brown, Rowe & Maw LLP), an
Illinois Limited Liability Partnership, in the above-captioned matter, and a member in good
standing of the bar of this Court. I submit this declaration in support of the Motion to Dismiss of
Mayer Brown LLP in the above-captioned matter.

2. Attached hereto as Exhibit A is a true and correct copy of the Equity Purchase and
Merger Agreement Among Refco Group Ltd., LLC, Refco Group Holdings, Inc., THL Refco
Acquisition Partners and Refco Merger LLC, dated June 8, 2004.

3. Attached hereto as Exhibit B is a true and correct copy of a diagram created by
Defendant Mayer Brown LLP of the “round-trip loan transactions” as alleged in the Complaint.

4. Attached hereto as Exhibit C is a true and correct copy of the Brief for the United
States as Amicus Curiae Supporting Affirmance in Stoneridge Investment Partners, LLC v.

Scientific-Atlanta, No. 06-43 (Sup. Ct.).

Dockets.Justia.com


http://dockets.justia.com/docket/court-nysdce/case_no-1:2007cv06767/case_id-310568/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2007cv06767/310568/45/
http://dockets.justia.com/

I declare under penalty of perjury that the foregoing is true and correct.

Dated: Washington, D.C.
September 14, 2007

T otonne & Ll

Thomas G. Ward (TW-6255)
WILLIAMS & CONNOLLY LLP
725 Twelfth Street, N.W.
Washington, D.C. 20005

(202) 434-5000

Counsel for Defendant Mayer Brown LLP
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DEFINITIONS

The following terms which appear in this Agreement are defined in the following

Sections:
Term

Affiliate
Agreement
Aggregate Consideration Amount

Amended and Restated Limited Liability Company

Agreement

Antitrust Laws

Asset Manager Entities

Balance Sheets

BAWAG

BAWAG Interest Transfer Transactions
BAWAG Merger

BAWAG Transferred Interests
BOI

Business Day

Buyer Indemnitee

Buyer

Certificate of Merger

CFTC

Class A Common Unit

Closing

Closing Date

CME

COBRA

Code

Company

Company Employees

Company Indebtedness

Company Intellectual Property and Technology
Company Plans

Company Transaction Expenses
Customer Financing Indebtedness
Debt and Excess Expense Amount
DLLCA

Effective Time

Enforceability Limitations
Environmental, Health, and Safety Requirements
ERISA

ERISA Affiliate
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Section or Other Location

Section 9.11
Preamble
Section 1.1(a)

Section 1.5
Section 9.11
Section 5.1(c)
Section 3.10
Preamble
Section 5.13
Section 5.13
Section 2.1(a)(1)
Recitals
Section 9.11
Section 8.2(a)
Preamble
Section 1.3
Section 9.11
Section 2.1(a)(1)
Section 1.6(a)
Section 1.6(a)
Section 9.11
Section 3.16(h)
Section 9.11
Preamble
Section 5.7
Section 9.11
Section 3.18(a)
Section 3.16(a)
Section 9.11
Section 9.11
Section 1.1(a)
Section 1.2
Section 1.3
Section 3.2
Section 3.17(c)
Section 9.11
Section 3.16(a)
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Term

Escrow Agent

Escrow Agreement

Excluded Employees

Finance Company

Financial Statements

GAAP

Governmental Authority
Governmental Order

HSR Act

Indemnified Party

Intellectual Property

IRS

Law

Leased Real Property

Legal Proceeding

Letter Agreement

Lien

Limited Liabtlity Company Agreement
Loss

Management Agreement

Matenal Adverse Effect

Material Contracts

Material Leases

Membership Interests

Memphis Holdings Purchase Agreement
Merger

Merger Company

Non-U.S. Employees

Non-Voting Membership Interests
Organizational Documents
Parties

Per Share Amount

Permits

Permitted Exceptions

Person

Post Closing Earn-Out Amounts
Post Closing Earn-Out Escrow Amount
Pre-Closing Tax Returns
Purchased Membership Interests

Section or Other Location

Section 2.3
Section 2.3
Section 5.7(b)
Section 9.11
Section 3.9
Section 3.9(a)
Section 9.11
Section 9.11
Section 9.11
Section 8.3(a)
Section 9.11
Section 9.11
Section 9.11
Section 3.20(b)
Section 9.11
Section 6.2(n)
Section 9.11
Recitals
Section 8.2(a)
Section 6.2(n)
Section 9.11
Section 3.15
Section 3.20(b)
Recitals
Section 1.1(a)
Recitals
Preamble
Section 3.16(n)
Recitals
Section 9.11
Preamble
Section |.1(a)
Section 9.11
Section 9.11
Section 9.11
Section 9.11
Section 2.3
Section 5.2(a)
Section 1.1(b)

Responsible Party Section 8.3(a)
RGHI Preamble
' RGHI Equity Portion Section 9.11
SEC Section 9.11
" Securities Act Section 3.3
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Term

Securnityholders Agreement
Self-Regulatory Organization
Seller Indemnitee

Separate Account

Subsidiary

Surviving Company

Taxes

Tax Return

Technology

Termination Date

Third Party Claim

THL

Threshold

Updated Schedules

Voting Membership Interests
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EQUITY PURCHASE AND MERGER AGREEMENT

THIS EQUITY PURCHASE AND MERGER AGREEMENT (this
“Agreement’”), dated as of June 8, 2004, ts made by and among Refco Group Ltd., LLC, a
Delaware limited liability company (the “Company”), Refco Group Holdings, Inc., a
Delaware c orporation { “RGHI”), T HL Refco A cquisition Partners, a D elaware general
partnership (the “Buyer”) and Refco Merger LLC, a Delaware limited liability company
(“Merger Company”). In addition, (1) Alinea Holding GmbH (“BAWAG”) is a party to
the Agreement solely for purposes of Section 5.13, and (ii) Phillip R. Bennett and Tone
Grant are parties to this Agreement solely for purposes of Section 9.12. The Company,
RGHI, the Buyer and Merger Company shall be referred to herein from time to time
collectively as the “Parties” and individually as a “Party.”

WHEREAS, in accordance with the limited liability company agreement of the
Company as currently in effect (the “Limited Liability Company Agreement”), there are
issued and outstanding 947 Voting Membership Shares of the Company (the “Voting
Membership Interests™) and 53 Non-Voting Membership Shares of the Company (the
“Non-Voting Membership Interests,” and, together with the Voting Membership
Interests, the “Membership Interests™); '

WHEREAS, as of the date hereof, RGHI and BAWAG Overseas, Inc. (“BOI")
are the owners of all of the Membership Interests in the respective amounts as set forth in
Exhibit A attached hereto;

WHEREAS, as of the date of this Agreement, BAWAG 1s the sole owner of all
equity interests of BOI;

WHEREAS, the C ompany owns, directly or tndirectly, all or a majority o fthe
equity interests in the entities listed in Exhibit B attached hereto,

WHEREAS, the Buyer desires to purchase, subject to the terms and conditions
hereof, certain Membership Interests from RGHI;

WHEREAS, subject to the terms and conditions hereof, Merger Company will
merge with and into the Company, with the Company being the surviving entity of the
merger (the “Merger™);

NOW, THEREFORE, in consideration of the premises and the mutual promises
contained herein and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:
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ARTICLE 1 _
MEMBERSHIP INTERESTS PURCHASE; MERGER

Section 1.1  Purchase and Sale of the Membership Interests.

(a) Upon the terms and subject to the conditions set forth in this
Agreement, at the Closing the Buyer will purchase from RGHI, and RGHI will sell to the
Buyer, three hundred forty-nine and six/tenths (349.6) Voting Membership Interests, for
cash equal to the Per Share Amount for each Voting Membership Interest. “Per Share
Amount” means the quotient of the Aggregate Consideration Amount divided by the total
number of Membership Interests issued and outstanding immediately prior to the Merger.
“Aggregate Consideration Amount” means $2,250,000,000 minus the sum of (i) the total
amount of Company Indebtedness outstanding as of immediately prior to the Closing
(including amounts required to be repaid as a condition to the Closing in accordance with
Section 6.2(1)), plus (ii) any o ut-of-pocket ¢ xpenses or other additional amounts (other
than interest accrued prior to the Closing), including prepayment premiums, that are
required to be paid in order to fully repay as promptly as practicable in connection with
or following the Closing any Company Indebtedness outstanding as of immediately prior
to the Closing, plus (iii) any amounts that were paid by the Company or any of the
Subsidiaries following February 29, 2004 and prior to the Closing for or in connection
with the repayment of any Company Indebtedness (other than payments of interest
accrued prior to such repayment), plus (iv) any amounts that have been paid following
February 29, 2004 and prior to the Closing by the Company or any of the Subsidiaries
that represent any deferred (whether or not contingent) obligation to pay purchase price
or other consideration in connection with any acquisition of a business or any business
combination transaction, plus (v) any Company Transaction Expenses in excess of
520,000,000 in the aggregate, plus (vi) any amounts payable by the Company pursuant to
a Change in Control (as defined in the Memphis Holdings Purchase Agreement) pursuant
to that certain Stock Purchase Agreement, dated as of January 2, 2001, between Memphis
Holdings, LLC and the Company (the “Memphis Holdings Purchase Agreement™). The
items in clauses (i) through (vi) collectively are referred to herein as the “Debt and
Excess Expense Amount.” The parties acknowledge and agree that it is their intention
that the Per Share Amount will result in the net earnings or losses, as the case may be, of
the Company and the Subsidiaries (other than the net earnings or losses, as the case may
be, of the Asset Manager Entities), for all periods following February 29, 2004, accruing
to the benefit of Persons who will be the owners of the Company from and following the
Closing.

(b)  The number of Voting Membership Interests purchased by the
Buyer pursuant to Section 1.1(a) may be reduced or increased at the election of the
Buyer; provided, however, that such number of Voting Membership Interests cannot be
increased above the number that can be purchased for $627,000,000 at the Per Share
Amount. Such election to reduce or increase the number of purchased Voting
Membership Interests will have the effect of increasing or reducing, respectively, the
number of Voting Membership Interests held by RGHI that are converted into the right to
receive cash pursuant to the Merger, as specified in Section 2.1(a). The Voting

MB02055016
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Membership Interests purchased by the Buyer pursuant to Section 1.1(a) are referred to
herein as the “‘Purchased Membership Interests.”

(c) At the Closing, RGHI shall deliver to the Buyer certificate(s)
representing the Purchased Membership Interests, duly endorsed in blank or accompanied
by stock powers or any other proper instrument of assignment endorsed in blank in
proper form for transfer. At the Closing, the Buyer shall pay to RGHI, in consideration
for the Purchased Membership Interests, by wire transfer of immediately available funds
to the account designated by RGHI, the cash amount provided in Section 1.1(a).

Section 1.2 The Merger. Upon the terms and subject to the conditions set
forth in this Agreement, at the Closing at the time provided for in Section 1.6(b), and
upon the terms and subject to the conditions in this Agreement and in accordance with
the Delaware Limited Liability Company Act (the “DLLCA’"), Merger Company shall be
merged with and into the Company pursuant to the Merger. Following the Merger, the
Company shall continue as the surviving limited liability company (the “Surviving
Company”) and the separate existence of Merger Company shall cease.

Section 1.3  Effective Time. Subject to the provisions of this Agreement, the
Company and Merger Company shall cause the Merger to be consummated by filing an
appropriate Certificate of Merger or other appropriate documents (the “Certificate of
Merger”) with the Secretary of State of the State of Delaware in such form as required
by, and executed in accordance with, the relevant provisions of the DLLCA, on the
Closing Date. The Merger shall become effective on the Closing Date at the time
specified in Section 1.6(b) (the “Effective Time”).

Section 1.4  Effects of the Merger. The Merger shall have the effects set forth
in the DLLCA. Without limiting the foregoing, and subject thereto, at the Effective
Time, all the properties, rights, privileges, powers and franchises of the C ompany and
Merger Company shall vest in the Surviving Company, and all debts, liabilities and
duties of the Company and Merger Company shall become: the debts, liabilities and duties
of the Surviving Company.

Section 1.5 Limited Liability Company Agreement. Upon the Effective
Time, the limited liability company agreement of the Company shall be amended to read
as set forth in the form attached hereto as Exhibit C (the “Amended and Restated Limited
Liability Company Agreement”).

Section 1.6  Closing.

(a) Time and Place of Closing. The closing of the transactions
contemplated hereby (the “Closing”) shall take place at 10:00 a.m., New York time, on a
date to be specified by the Parties, which shall be no later than the second Business Day
after satisfaction (or waiver) of the conditions set forth in Article 6 other than those
conditions that, by their terms cannot be satisfied until the Closing (the “Closing Date™),
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at the offices of Mayer, Brown, Rowe & Maw LLP, 1675 Broadway, New York, New
] York 10019, unless another time, date or place is agreed to in writing by the Parties.

(b) Closing Procedures. At the Closing, the following transactions
will occur in the following chronological order: (i) the purchase of the Purchased
Membership Interests in accordance with Section 1.1, (ii) the BAWAG Interest Transfer
] Transactions (in t he order s pecified in S ection 5.13), (iii) the distributions set forth in
Section 5.14 (subject, in the case of the $500 million cash distribution referred to in
Section 5.14, to the provisions of Section 5.9), and (1v) the Merger.

ARTICLE 2
s CONVERSION OF MEMBERSHIP INTERESTS; PAYMENT OF
CONSIDERATION; CONTRIBUTION OF EQUITY INTERESTS

Section 2.1  Conversion of Membership Interests.
(a) At the Effective Time:

) each outstanding Voting Membership Interest and Non-
Voting Membership Interest held by RGHI that was acquired by RGHI pursuant
to the BAWAG Interest Transfer Transactions (the “BAWAG Transferred
Interests”) shall, by virtue of the Merger and without any action on the part of the
] Company or Merger Company, be converted into one Class A Common Unit (as
defined in the Amended and Restated Limited Liability Company Agreement) of
the Surviving Company (each, a “Class A Common Unit”);

(i) in the case of the number of outstanding Voting
Membership Interests other than BAWAG Transferred Interests held by RGHI
| that is equal to the RGHI Equity Portion, each such outstanding Voting
Membership Interest shall, by virtue of the Merger and without any action on the
part of the Company or Merger Company, be.converted into one Class A
Common Unit;

| (iii)  in the case of the outstanding Voting Membership Interests
held by RGHI that are not converted into Class A Common Units in accordance
with clauses (i) and (ii) above, each such outstanding Voting Membership Interest
shall, by virtue of the Merger and without any action on the part of the Company
or Merger Company, be converted into the right to receive, subject to the terms
‘ and conditions of this Agreement, the Per Share Amount in cash;

(iv)  each of the Purchased Membership Interests shall, by virtue
of the Merger and without any action on the part of the Company or Merger
Company, be converted into one Class A Common Unit; and

[ (%] in the case of the outstanding membership interests of
Merger Company, each membership interest automatically shall be canceled and
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retired and shall cease to exist, without any conversion thereof, and no
s consideration shall be delivered in exchange therefor.

(b) Surrender_of Certificates. At the Closing, each holder of
Membership Interests will surrender to the Surviving Company each certificate that
represents Membership Interests held by such holder. Upon the proper receipt of such
| certificates from any such holder, such holder will be entitled to receive (i) cash in the
amount provided in Section 2.1(a) for any Membership Interests of such holder that were
converted into the right to receive the Per Share Amount, and (ii) certificates representing
any Class A Common Units issued to such holder pursuant to the Merger for any
Membership Interests o f such holder that were converted into the right to receive one
[ Class A Common Unit for each such Membership Interest.

©) No Further Ownership Rights. From and following the Effective
Time, the Membership Interests shall be extinguished and thereafter shall not represent
any right of ownership in the Company or the Surviving Company but, instead, will
represent only the right to receive cash or Class A Common Units as provided in this
L Article 2.

Section 2.2 Debt _and Excess Expense Amount; Pavment of Cash_at
Closing. A reasonable period of time prior to the Closing Date, the Company shall
provide to the Buyer (a) a calculation reflecting the Debt and Excess Expense Amount
] and (b) supporting documentation sufficient for the Buyer to fully verify the Debt and
Excess Expense Amount, which documentation will include statements from relevant
attorneys, accountants, advisors and investment bankers reflecting the total fees and
expenses of such professionals that would be included as Company Transaction
Expenses.

Section 2.3 Escrow. Notwithstanding the provisions of Sections 1.1 and 2.1,
at the Closing, $39,014,313 (the “Post Closing Eam-Out Escrow Amount™) that
otherwise would be paid in cash at the Closing to RGHI instead shall be deposited by the
Buyer and the Surviving Company (on a pro rata basis in accordance with the respective

amounts of cash otherwise being paid by the Buyer and the Surviving Company to RGHI
s at the Closing) with HSBC Bank USA (the “Escrow Agent”) pursuant to the Escrow
Agreement in substantially the form attached hereto as Exhibit D with other reasonable
changes as the Escrow Agent may request (the “Escrow Agreement’™). The Post Closing
Eam-QOut Escrow Amount will reduce the cash amount paid at the Closing to RGHI.

9 Section 2.4  Post Closing Earn-Out_Amounts. When any particular Post
' . Closing Earn-Out Amount is required to be paid following the Closing, such amount shall

be paid to the Surviving Company out of the specific portion of the Post Closing Earn-

Out Escrow Amount that is allocated to such particular Post Closing Eam-Out Amount

on Schedule 2 4. Ifthe portion o fthe Post Closing Eam-Out Escrow Amount thatis

¢ allocated to such Post Closing Eam-Out Amount on Schedule 2.4 is insufficient to pay
such amount or if no portion of the Post Closing Eam-Out Escrow Amount is allocated to

such Post-Closing Earn-Out Amount, then RGHI shall be liable for such deficiency. If
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any portion of the Post Closing Earn-Out Escrow Amount that is allocated to a particular
. Post Closing Eam-Out Amount on Schedule 2.4 remains after such Post Closing Eam-
Out Amount has been satisfied in full, such remaining amount will be paid to RGHI.

Section 2.5  Contribution of Equity Interests. Immediately following the
Merger, the Surviving Company shall (a) contnbute to Finance Company all of the equity
S interests in any Subsidiary that are owned directly by the Surviving Company and
(b) cause Finance Company to distribute to the Surviving Company, on account of such
contribution, the net proceeds received by Finance Company from the debt financing
transactions referred to in Section 6.2(f). Such net proceeds shall provide the cash that 1s
to be paid at the Closing by the Surviving Company on account of the Merger.

s ARTICLE 3
REPRESENTATIONS AND WARRANTIES OF RGHI

RGHI hereby represents and warrants to the Buyer as follows:

] Section 3.1  Organization of the Company. The Company is a limited
liability company duly organized, validly existing and in good standing under the laws of
the jurisdiction of its organization, and is qualified to do business in, and is in good
standing under the laws of, each jurisdiction where the failure to so qualify has had or
would reasonably b e e xpected to have a M aterial A dverse E ffect. E ach Subsidiaryis

] duly organized, validly existing and in good standing under the laws of the junsdiction of
its formation and is qualified to do business as a foreign entity in, and is in good standing
under the laws of each jurisdiction in which the failure to so qualify has had or would
reasonably be expected to have a Material Adverse Effect. Each Subsidiary has all
requisite power and authority to own, lease and operate its properties and to carry on its

e business as presently being, and contemplated to be, conducted. The Company has all
requisite power and authority to own, lease and operate its properties, and to carry on its
business as presently being, and contemplated to be, conducted. The corporate minute
books of the Company’s predecessor, the limited liability company minute books of the
Company and the minute books of each Subsidiary previously made available to the
Buyer are true, correct and complete and contain the minutes of all the meetings of, and

s other actions taken by, the Company’s or such Subsidiary’s directors, managers, officers,
members and stockholders through the date hereof. RGHI is duly organized, validly
existing and in good standing under the laws of the jurisdiction of its incorporation or
formation.

[ ] Section 3.2  Authorization. The Company and RGHI have all requisite power
and authority to execute and deliver this Agreement and the other agreements and
instruments executed by each in connection herewith, perform its respective obligations
hereunder and thereunder, and consummate the transactions contemplated hereby and
thereby. The Company and RGHI have duly authorized the execution, delivery and

) performance of this Agreement. This Agreement has been duly executed and delivered
by the Company and RGHI and is a valid and binding obligation of the Company and
RGHI, enforceable against each in accordance with its terms, except as such
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enforceability may be limited by applicable bankruptcy, insolvency, moratorium,

s reorganization or s imilar laws in ¢ ffect that a ffect the enforcement o f creditors’ rights
generally and by equitable limitations on the availability of specific remedies and by
principles of equity (collectively, “Enforceability Limitations™). No other proceedings on
the part of the Company or RGHI are necessary to authorize the execution and delivery
of this Agreement by the Company and RGHI, or the performance by the Company and

. RGHI of the obligations of each hereunder, and the consummation by the Company and
RGHI of the transactions contemplated hereby.

Section 3.3  Capitalization of the Company. All of the outstanding
Membership Interests have been duly authorized and are validly issued, duly paid and
[ non-assessable. None of the Membership Interests were issued in violation of any
preemptive or similar rights of any other person or entity, nor in violation of the United
States Securities Act of 1933, as amended (the “Securities Act”), or applicable securities
laws of any other jurisdiction. Exhibit A hereto sets forth a true, complete and correct list
of ail of the members of the Company immediately preceding the execution and delivery
s of this Agreement and the number of Membership Interests owned by each such Member.
Except for this Agreement and as described in Schedule 3.3, there are no other
agreements, written or oral, between the Company or any Subsidiary and any holder of its
respective equity interests, relating to the acquisition, disposition or voting of its equity
interests. There are no outstanding subscriptions, options, warrants, calls, commitments
or any other agreements of any character obligating the Company or any Subsidiary to
issue any equity interests at any time or under any circumstance, including conversion of
debt into equity and including any rights to receive securities in any public offering by
the Company or its successors, except as disclosed in Schedule 3.3. RGHI owns the
Membership Interests reflected as owned by it on Exhibit A hereto, free and clear of all
Liens. U pon e ffectiveness o fthe BAWAG Interest Transfer T ransactions (and in any
] event as of the time immediately prior to the Merger), RGHI will own the Membership
Interests reflected as owned by BOI on Exhibit A hereto, free and clear of all Liens. The
Company and each of the Subsidiaries that are subject to such minimum net capital
requirements maintains and has at all times maintained net capital in excess of the
minimum level(s) of net capital required by the SEC, CFTC, CME or other applicable
S Governmental Authorities or Self Regulatory Organizations by an amount sufficient in
order to avoid the triggering of any “early warning” notification provisions or similar
provisions.

Section 3.4 No_ Conflict or Violation. The execution, delivery and

performance by the Company and RGHI of this Agreement and the consummation by the

e Company and RGHI of the transactions contemplated hereby do not and will not (1)
conflict with or violate any provision of the Organizational Documents of RGHI or the

Company or any of the Subsidiaries; (2) except as set forth on Schedule 3.4, violate,

conflict with or constitute or result in (or with notice, lapse of time or both become) a

default or a breach under or result in the acceleration, termination or cancellation of (or

| entitle any P erson or give any Person the right to accelerate, terminate or c ancel) any
obligation under any contract or agreement to which RGHI or the Company or any of the
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Subsidiaries 1s a party or by which any of the assets or property of RGHI or the Company

8 or any of the Subsidianies is bound, except for any of such matters or consequences that
would not reasonably be expected to have a Material Adverse Effect or adversely affect
the ability of RGHI to consummate the transactions contemplated by this Agreement; or
(3) contravene or violate any law, statute, rule or regulation applicable to RGHI or the
Company or any of the Subsidiaries or any of their respective assets or properties, or any

| Governmental Order to which RGHI or the Company or any of the Subsidiaries is a party
or by which any of them or any of their respective assets or properties is bound, except
for any of such matters or consequences that would not reasonably be expected to have a
Material Adverse Effect or adversely affect or restrict the ability of RGHI to consummate
the transactions contemplated by this Agreement.

Section 3.5 Governmental and Third Partv Consents.  Except for

(1) compliance with Antitrust Laws, (2) the filing of amended registration forms with the

applicable futures and securities authorities, (3) approval by each Self-Regulatory

Organization of which a Subsidiary is a member, and (4) the other actions set forth on

Schedule 3.5, the execution, delivery and performance by the Company and RGHI of this

L Agreement and the consummation by the Company and/or RGHI of the transactions

contemplated hereby do not and will not, to the knowledge of the Company, require

RGHI, the Company or any Subsidiary to obtain the approval, consent or authorization

of, to make any declaration, filing or registration with, or to give notice to, any

Governmental Authority, any Self-Regulatory Organization or any other Person, except

8 to the extent the failure to obtain, make or give any of the foregoing would not

reasonably be expected to have a Material Adverse Effect. Schedule 3.5 sets forth each

of the approvals or consents of any Self-Regulatory Organization of which a Subsidiary

1s a2 member that, to the knowledge of the Company, is required to be obtained by the

Company or any Subsidiary as a result of the execution and delivery of this Agreement

[ ] by the Company or RGHI or the consummation by the Company and RGHI of the
transactions contemplated hereby.

Section 3.6 Compliance with Law; Permits. Except as set forth on

Schedule 3.6, the Company possesses, and all Subsidiaries possess, all Permits that are

s material to the operation of their respective businesses as presently conducted and as
presently intended to be conducted, all such Permits are in full force and effect, and the

Company or the applicable Subsidiary has filed all required amendments to such Permits.

The Company and each Subsidiary is in compliance with (and has conducted its business

so as to comply with), all Laws and Governmental Orders of any Governmental

Authority applicable to their respective operations or with respect to which compliance is

¢ a condition of engaging in the business thereof except for non-compliance that has not
had and would not reasonably be expected to have a Material Adverse Effect. Neither the

Company nor any Subsidiary has received any extraordinary supervisory letter from, or

adopted any resolutions at the request of, any Self-Regulatory Organization or

Governmental A uthority charged with the supervision or regulation of any Subsidiary.

[ ] Except as set forth on Schedule 3.6, to the knowledge of the Company, neither the
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' Company nor any Subsidiary is under investigation with respect to the violation of any
Laws.

Section 3.7  No Defaults. Neither the Company nor any Subsidiary is, or has
received notice that with the passage of time it would be, in violation of any provision of
its O rganizational D ocuments. N either the Company nor any S ubsidiary has received

] notice that it is or would be with the passage of time, in default or violation of any term,
condition or provision of (i) any Governmental Order or stipulation applicable to it, or
(ii) any agreement, note, mortgage, indenture, contract, lease, instrument, permit,
concession, franchise or license to which it is a party or by which any of them or their
respective properties or assets may be bound or affected, other than any default or

. violation that has not had and would not reasonably be expected to have a Matenal
Adverse Effect.

Section 3.8  Subsidiaries. Except for the Subsidiaries listed in Exhibit B and
the investments listed in Schedule 3.8 and any other investments valued at $1,000,000 or
less, the Company does not have, directly or indirectly, any ownership interest or other

s investment in any corporation, association, partnership, business, trust or other entity.
Exhibit B lists each S ubsidiary’s j urisdiction o f incorporation. Exceptasset forthon
Exhibit B or on Schedule 3.8, each outstanding share of capital stock of, or other
ownership interests in, each of the Subsidiaries or other entity in which any interest exists
is owned by the Company and is duly authorized, validly issued, fully paid and

8 nonassessable and each such share or other interest owned by the Company or any
Subsidiary is free and clear of all Liens.

Section 3.9  Financial Statements. The Company has furnished to the Buyer
true, complete and accurate copies of its audited consolidated financial statements at and
. for the fiscal years ended February 28, 2002, February 28, 2003 and February 29, 2004,
and the related audited statements of income and cash flows for the periods then ended,
(such financial statements and accompanying notes and schedules are collectively
referred to herein as the “Financial Statements™).

(a) The Financial Statements have been prepared from the books and
8 records of the Company and its Subsidiaries on a consolidated basis, present fairly in all
material respects the consolidated financial position, results of operations and cash flows
of the Company and its Subsidiaries on a consolidated basis at and for the periods stated
therein, and, except as may be noted in the notes thereto, are in conformity with generally
accepted accounting principles and practices in the United States consistently applied
¢ (“GAAP”).

(b) The books and records of the Company and its Subsidiaries on a
consolidated basis have been maintained in all material respects in accordance with
applicable accounting requirements, reflect only bona fide transactions, are complete and

o comrect and accurately reflect the basis for the financial position, results of operations and
cash flows of the Company and its Subsidiaries on a consolidated basis as set forth in the
Financial Statements. The Company and each of the Subsidiaries maintains systems of

MB02055023
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internal accounting controls sufficient to provide commercially reasonable assurances
. that all assets and transactions are accounted for in accordance with GAAP.

(c) Except for o perating guarantees o f o bligations o f any S ubsidiary
made by the Company or any Subsidiary in the ordinary course of business or as reflected
in the Financial Statements, neither the Company nor any of the Subsidiaries on a
' consolidated basis has any debt, guaranty, liability, claim or obligation of any nature,
whether accrued, absolute, contingent or otherwise, whether due or to become due, and
whether known or unknown, and no basis exists for the assertion against the Company
and the Subsidiaries on a consolidated basis of any such debt, guaranty, liability, claim or
obligation, except current liabilities incurred, and obligations under agreements entered
‘ into, in the ordinary course of business.

(d) All reserves established by the Company and the Subsidiaries on a
consolidated basis with respect to assets of the Company and the Subsidiaries on a
consolidated basis are adequate to the knowledge of the Company at the time created, and
there has been no change in the accounting policies of the Company and the Subsidiaries
S on a consolidated basis, except as described in the notes to the Financial Statements.

Section 3.10 Absence of Undisclosed Liabilities. Neither the Company nor
any Subsidiary has any liabilities or obligations (whether absolute, accrued or contingent,
and whether or not determined or determinable) of a character which, under GAAP,

‘ should be accrued, shown or disclosed on a balance sheet of the Company (including the
Subsidiaries on a consolidated basis) included in the Financial Statements (including the
footnotes thereto), except liabilities (i) adequately provided for in the balance sheets
included in the Financial Statement (the “Balance Sheets™), (ii) incurred in the ordinary
course of business and not required under GAAP to be reflected on the Balance Sheets,

. (ii1) incurred since the date of the Balance Sheets and which are not, individually or in the
aggregate, material, or (iv) except for Liabilities set forth on Schedule 3.10.

Section 3.11 Absence of Certain Changes. - Except as set forth on
Schedule 3.11, since March 1, 2004, there has not been: (a) any event that has had or
would reasonably be expected to have a Material Adverse Effect, (b) any damage,
s destruction or loss with respect to the Company or any Subsidiary, whether covered by
insurance or not, that would reasonably be expected to have a Matenal Adverse Effect, or
(c) any event, action or occurrence that would have violated Section §.1 if this Agreement
had been in effect at all times since such date.

] Section 3.12 Interests of Officers and Directors. Except as set forth on

Schedule 3.12, since March 1, 2003, no officer, manager, director, or member of the

Company or any Subsidiary, or any A ffiliate o f any such o fficer, d irector, member or

other equity holder, has had, either directly or indirectly, a material interest in any

contract or agreement to which the Company or any Subsidiary is a party or by which any

® of their properties or assets may be bound or affected, except for employment contracts
entered into on an arm’s-length basis.
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Section 3.13 Litigation. Except as set forth on Schedule 3.13, (a) there is no

S Legal Proceeding or, to the Company’s knowledge, govemmental investigation pending
or, to the Company’s knowledge, threatened against the Company or any Subsidiary (or
against RGHI or any of its Affiliates and related to the Company or any Subsidiary), or
any property or asset of the Company or any of the Subsidiaries, that has had or would
reasonably be expected to have a Material Adverse Effect or adversely affect the ability

| of the Company or RGHI to consummate the transactions contemplated by this
Agreement and (b) none of RGHI or the Company or any Subsidiary is a party to, or in
default under, any outstanding Governmental Order that has had or would reasonably be
expected to have a Material Adverse Effect.

Section 3.14 Taxes. Except as set forth on Schedule 3.14:

(1) Each of the Company and the Subsidiaries has timely filed
all Tax Returns required to be filed by it, and has paid all Taxes required to be
paid, and has made adequate provision on its financial statements in accordance
with GAAP for all Taxes not yet due and payable. All such Tax Retumns are true,
correct and complete in all matenial respects.

(i)  No deficiency or proposed adjustment which has not been
resolved or settled for any amount of Tax has been proposed, asserted or assessed
in writing by any taxing authority against the Company or any of the Subsidiaries.

(i)  The Company and the Subsidiaries have duly and timely
complied in all material respects with all applicable Laws relating to the payment
and withholding of Taxes and have withheld and paid over to the appropriate
taxing authorities all Taxes required to have been withheld and paid in connection
with amounts paid or owing to any employee, independent contractor, creditor,
shareholder or other third party.

(iv)  Neither the Company nor any of the Subsidiaries has been
notified in writing that any Tax Return is currently under audit by the IRS or any
state or local taxing authority or that it intends to conduct such an audit and no
action, suit, investigation, claim or assessment is pending or, to the knowledge of
the Company or any of the Subsidiaries, proposed with respect to any Taxes. The
Company has made available to the Buyer copies of all Tax Returns of the
Company and the Subsidiaries for all taxable periods beginning on or after
January 1, 2000 and all examination reports and written statements of deficiencies
assessed a gainst or agreed to by the Company or any of the Subsidiaries since
January 1, 2000.

W) Neither the Company nor any of the Subsidiaries: (a) has
waived any statute of limitations in respect of Taxes or agreed to any extension of
time with respect to a Tax assessment or deficiency or (b) is a party to any Tax
allocation, shaning or similar agreement with any Person.
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(vi) No claim has been made by a taxing authority in a
8 Jurisdiction where the Company or any of the Subsidiaries does not file Tax
Returns such that it is or may be subject to taxation by that jurisdiction or that its
direct or indirect partners or members, by reason of their status as such, are or
may be subject to taxation by that jurisdiction.

' (vii)  Neither the Company nor any other Person (including any
of the Subsidiaries) on behalf of the Company or any of the Subsidiaries have (i)
agreed to or are required to make any adjustments pursuant to Section 481(a) of
the Code or any similar p rovision o f s tate, 1ocal or foreign law by reasonofa
change in accounting method or have any knowledge that the IRS has proposed

. any such adjustment or change in accounting method, or have any application
pending with any taxing authority requesting permission for any changes in
accounting methods that relate to the business or operations of the Company or
any of the Subsidiaries or (ii) executed or entered into a closing agreement
pursuant to Section 7121 of the Code or any predecessor provision thereof or any

e similar provision of state, local or foreign law with respect to the Company or any
of the Subsidiaries.

(vii}  As of the Closing Date, the Company will have at least
$150 million of intangible assets which are amortizable for federal income tax
purposes.

(ix) The Company is, and has been since the date of its
formation, treated and properly classified as a partnership for federal income tax
purposes. The Subsidiaries are, and have been since the date of their respective
formations, treated and properly classified as disregarded entities for federal

¢ income tax purposes. Neither the Company not any of the Subsidiaries has ever
_been a “publicly traded partnership” within the meaning of Section 7704 of the
Code. Neither the Company not any of the Subsidiaries has ever made any
election to be excluded from all or any part of Subtitle A, Chapter 1, Subchapter
K of the Code.

e Section 3.15 Material Contracts. Except as set forth on Schedule 3.15
(collectively, the “Material Contracts”) and except for this Agreement and except for any
Material Lease and except for Customer Financing Indebtedness, neither the Company
nor any Subsidiary is a party to or bound by any:

] @) contract for the employment of any officer, individual
employee or other person on a full-time, part-time, consulting or other basis
providing annual compensation in excess of $250,000;

(i)  agreement or indenture with any third party imposing a
) Lien on any of the Company’s or any Subsidiary’s assets or relating to the
incurrence, assumption or guarantee of any indebtedness for borrowed money,

except for indebtedness for borrowed money for an amount less than $1,000,000;
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(i)  lease or agreement under which the Company or any
$ Subsidiary 1s lessee of or holds or operates any property (other than real property),
owned by any other party, except for any lease or agreement under which the

aggregate annual rental payments do not exceed $500,000;

(tv)  lease or agreement under which the Company or any
' Subsidiary is lessor of or permits any third party to hold or operate any property
(other than real property), owned or controlled by the Company or any
Subsidiary, except for any lease or agreement under which the aggregate annual
rental payments do not exceed $250,000;

) v) contract or group of related contracts with the same party or
group of affiliated parties the performance of which provides for the expenditure
of more than $500,000 annually or $5,000,000 in the aggregate;

(vi)  agreement which contains restrictions with respect to
payment of any distribution in respect of any of the Membership Interests;

(vi))  except for contracts for the employment of any officer,
individual employee or ¢ ther person on a full-time, part-time, consulting or other
basis providing for annual compensation of $250,000 or less, agreement, contract
or commitment containing covenants of the Company or any of the Subsidiaries

] not to compete in any line of business or with any person in any geographical area
or covenants of any other person not to compete with the Company or any of the
Subsidiaries in any line of business or in any geographical area, or that otherwise
materially restricts the right of the Company or any of the Subsidiaries to engage
in a particular line of business;

(viit) any collective bargaining agreement, labor contract or other
written agreement, arrangement with any labor union or any employee
organization; :

(ix)  any contract, arrangement or understanding that relates to
' the future disposition or acquisition of material assets or properties, or any merger
or business combination; or

x) except for contracts for the employment of any officer,
individual employee or other person on a full-time, part-time, consulting or other
' basis providing for annual compensation of $250,000 or less, any contract
providing for severance, retention, change in control or other similar payments as
a result (whether in and of itself or in conjunction with one or more events or
transactions) of the consummation of the transactions contemplated by this
Agreement.

o (b) Except as set forth on Schedule 3.15, each Material Contract is
valid and binding on the Company or the applicable Subsidiary and, to the Company’s

(
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knowledge, on the other parties thereto and is in full force and effect. Except as set forth

" on Schedule 3.15, the Company and each Subsidiary, and, to the Company’s knowledge,
each of the other parties thereto, has performed in all matenal respects all matenal
obligations required to be performed by it under each Matenial Contract. No party to any
of the Material Contracts has exercised any termination rights with respect thereto. The
Company has delivered or otherwise made available to Buyer true, correct and complete

' copies of all of the Material Contracts, together with all amendments, modifications or
supplements thereto.

Section 3.16 Emplovee Plans.

' (a) Schedule 3.16 sets forth: (i) all “employee benefit plans”, as
defined in Section 3(3) of ERISA, and all other employee benefit arrangements or payroll
practices, including bonus plans, consulting or other compensation agreements, incentive,
equity or equity-based compensation, or deferred compensation arrangements, stock
purchase, severance pay, sick leave, vacation pay, salary continuation for disability,
hospitalization, medical insurance, life insurance, scholarship programs maintained by

" Company or to which the Company contributed or is obligated to contribute thereunder
for current or former employees of the Company (the “Company Plans”). Neither the
Company or any trade or business (whether or not incorporated) which is or has at any
time within the last six years been under common control, or which is or has at any time
within the last six years been -treated as a single employer, with the Company under

. Section 4 14(b), (¢), (m) or (o) ofthe Code (“ERISA A ffiliate”) has, both atany time
within the last six years and during the time while an ERISA Affiliate of the Company,
maintained, contributed to, or had any obligation to contribute to, or has any lability
(fixed or contingent) with respect to, any plan subject to Title IV of ERISA or to the
funding requirements of Section 412 of the Code including any plan which constituted a

' “multiemployer plan” as defined in Section 4001(a)(3) of ERISA or any plan subject to
Sections 4063 or 4064 of ERISA (“multiple employer plan”).

(b)  To the extent applicable, true, corrett and complete copies of the
following documents, with respect to each of the Company Plans, have been made
' available or delivered to the Buyer by the Company (i) any plans and related trust
documents, and amendments thereto; (ii) the most recent Forms 5500 and schedules
thereto; (iii) the last IRS determination letter; (iv) the most recent financial statements
and actuarial valuations; (v) summary plan descriptions; (vi) material written
communications to employees relating to the Company Plans; and (vii) written
' descriptions of all material non-written agreements relating to the Company Plans.

(c) The C ompany P lans intended to qualify under Section401(a)of
the Code have received a favorable determination or opinion letter from the Internal
Revenue Service with respect to their qualified status under Section 401(a) of the Code
and the tax-exempt status of the related trust under Section 501 of the Code, and nothing

. has occurred with respect to the operation of the Company Plans which could cause the
loss of such qualification or exemption or the imposition of any liability, penalty or tax
under ERISA or the Code.
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{d) Except as set forth on Schedule 3.16, all contributions (including
] all employer contributions and employee salary reduction contributions) required to have
been made under any of the Company Plans or by law, to any funds or trusts established
thereunder or in connection therewith have been made by the due date thereof (including
any valid extension), and all contributions for any period ending on or before the Closing
Date which are not yet due will have been paid or accrued on the Balance Sheets on or
" prior to the Effective Time.

(e) There are no pending actions, claims or lawsuits which have been
asserted or instituted against the Company P lans, the assets o fany o f the trusts under
such plans or the plan sponsor or the plan administrator, or against any fiduciary of the

' Company Plans with respect to the operation of such plans (other than routine benefit
claims), nor does the Company have knowledge of facts which could reasonably form the
basis for any such claim or lawsuit.

H All amendments and actions required to bring the Company Plans
into conformity in all material respects with all of the applicable provisions of the Code,
‘ ERISA and other applicable laws have been made or taken except to the extent that such
amendments or actions are not required by law to be made or taken until a date after the
Effective Time.

(g)  The Company Plans have been maintained, in all material respects,
‘ in accordance with their terms and with all provisions of ERISA, the Code (including
rules and regulations thereunder) and other applicable federal and state laws and
regulations, and, except as set forth on Schedule 3.16, neither the Company nor, to the
knowledge of the Company, any “party in interest” or “disqualified person” with respect
to the Company Plans has engaged in 2 non-exempt “prohibited transaction” within the
., meaning of Section 4975 of the Code or Section 406 of ERISA. To the knowledge of the
Company, no fiduciary has any liability for breach of fiduciary duty or any other failure
to act or comply in connection with the administration or investment of the assets of any
Company Plan. ’ '

! (h) None of the Company Plans which are “welfare benefit plans”
' within the meaning of Section 3(1) of ERISA provide for continuing benefits or coverage
for any p articipant or any beneficiaryofa p articipant p ost-termination of e mployment
except as may be required under the Consolidated Omnibus Budget Reconciliation Act of
1985, as amended (“COBRA”) and at the expense of the participant or the participant’s
i beneficiary. The Company and any ERISA Affiliate which maintains a “group health
S plan” within the meaning Section 5000(b)(1) of the Code has complied with the notice
. and continuation requirements of Section 4980B of the Code, COBRA, Part 6 of Subtitle

B of Title I of ERISA and the regulations thereunder.

@) No liability under any Company Plan has been funded nor had any
‘ such obligation been satisfied with the purchase of a contract from an insurance company
that is not rated AA by Standard & Poor’s Corporation and the equivalent by each other

nationally recognized rating agency.
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1)) Neither the execution and delivery of this Agreement nor the
. consummation of the transactions contemplated hereby will (1) result in any payment
. becoming due to any employee (current, former or retired) of the Company, (11) increase
any benefits otherwise payable under any Company Plan or (iit) result in the acceleration
of the time of payment or vesting of any such benefits.

i.. (k) The Company has no contract, plan or commitment, whether
legally binding or not, to create any additional Company Plan or to modify any existing
Company Plan.
() With respect to any period for which any contribution to or in
' respect of any Company Plan (including workers compensation) is due and owing, the

Company has made due and sufficient current accruals for such contributions and other
payments in accordance with GAAP, and such current accruals through February 29,
2004 are duly and fully provided for in the balance sheet of the Company as of such date.

(m)  Any individual who performs services for the Company (other than
' through a contract with an organization other than such individual) and who is not treated
as an employee for federal income tax purposes by the Company is not an employee for

such purposes.

(n) All Company Plans maintained outside the United States primarily
. for the benefit of persons substantially all of whom are nonresident aliens (“Non-U.S.
Employees”) are statutory benefits required to be provided under foreign law.

Section 3.17 Environmental, Health, and Safety Matters.

. (a) The Company and the Subsidiaries are and have been in
' compliance with Environmental, Health, and Safety Requirements (including obtaining
all Permits required thereunder), except for such noncompliance as has not had or would
not reasonably be expected to have a Material Adverse Effect. Neither the Company not
any Subsidiary has received any written notice, report or other information regarding any
violation of Environmental, Health, and Safety Requirements relating to the Company or
' any Subsidiary and arising under Environmental, Health, and Safety Requirements, the
subject of which has had or would reasonably be expected to have a Material Adverse
Effect.

(b)  Notwithstanding anything contained herein to the contrary, this
“ Section 3.17 contains the sole and exclusive representations and warranties of the
Company with respect to any environmental, health, or safety matters, including any

arising under any Environmental, Health, and Safety Requirements.

(©) As used herein, “Environmental, Health, and Safety Requirements”
. shall mean all federal, state and local statutes, regulations, and ordinances concerning

pollution or protection of the environment, including all those relating to the presence,
use, production, generation, handling, transportation, treatment, storage, disposal,
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distribution, labeling, testing, processing, discharge, release, threatened release, control,
‘ or cleanup of any hazardous materials, substances or wastes, as such requirements are
enacted and in effect on or pnior to the Closing Date.

Section 3.18 Intellectual Property. Schedule 3.18 sets forth an accurate and
complete list of all Patents, registered Trademarks and registered Copyrights and
‘> applications to register Trademarks and Copyrights owned by the Company. Except as
set forth on Schedule 3.18 or except as has not had or would not reasonably be expected
to have a Material Adverse Effect:

(@) the Company and the Subsidiaries are the sole and exclusive
. owners of all right, title and interest in or have a valid license to use all Intellectual
Property and Technology, in each case, necessary for the conduct of its business as
presently conducted (“Company Intellectual Property and Technology™), free and clear of
all Liens other than Permitted Exceptions;

(b) the Company and its Subsidiaries are the sole and exclusive

. owners of all right, title and interest in, or have a valid, unconditional, worldwide,

perpetual, royalty-free license to use, any Copyrights in any computer programs, whether

in source code or object code, databases, compilations, technical data, firmware or

middleware, including all improvements and enhancements to any and all of the

foregoing, used or currently contemplated to be used in the conduct of the business, in

] each case that have been prepared by or on behalf of the Company or its Subsidiaries by
any employee, officer, consultant or contractor;

(©) to the knowledge of the Company and each of its Subsidiaries: (i)
the Company Intellectual Property and Technology does not infringe upon or
) misappropriate any Intellectual Property rights of any Person; (ii) no claims or allegations
of infringement or unauthorized use involving any Company Intellectual Property or
Technology by the Company or any Subsidiary of the Company are pending against a
third party; (iii) there are no pending claims or allegations of infringement or
unauthorized use of any third party Intellectual Property or Technology against the
¢ Company or any of its Subsidiaries; and (iv) no circumstances exist that would form the
basis for any claim of infringement, unauthorized use, or violation of any Company
Intellectual Property and Technology, or challenge the ownership, use, validity or
enforceability of any Company Intellectual Property or Technology;

(d) all Patents, registered Trademarks and registered Copyrights and

. applications to register Trademarks and Copyrights set forth on Schedule 3.18 are in

’ effect and all renewal fees and other maintenance fees have been paid and all other
maintenances actions have been taken;

(e) to the knowledge of the Company and its Subsidianes, all

® Technology owned or used by the Company and its Subsidiaries: (i) operates and
~ performs in material conformance with its documentation and functional specifications

and otherwise as required in the operation the business of the Company and its

. DAL:I67401\22\ TVHL22".DOC\TT356.0036 17 MB02055031

CONFIDENTIAL TREATMENT
REQUESTED BY
WILLIAMS AND CONNOLLY LLP



; Subsidianies; (i) does not contain any “time bombs,” “Trojan horses,” “back doors,”

.' “trap doors,” “worms,” viruses, bugs, faults, devices or elements that (A) enable or assist
any Person to access such Technology without authorization or (B) otherwise adversely
affect the functionality of such Technology; and (iii) has not been subject to any
unauthorized access by any Person.

., Section 3.19 Labor M atters. The Company is in compliance with all Laws
applicable to it respecting employment and employment practices, terms and conditions
of employment and wages and hours and has not engaged, and is not engaging, in any
unfair labor practice with respect to employees of the Company except to the extent such
failure to comply or such engagement has not had and would not reasonably be expected

:' to have a Material Adverse Effect. Except as set forth on Schedule 3.19, as of the date
hereof, (i) there is no union organizing effort pending, or to the knowledge of the
Company, threatened, with respect to the employees of the Company; (ii) no complaint
against the Company is pending before the N ational Labor R elations Board, or to the
knowledge of the Company, threatened; (iii) there is no labor strike, dispute, slowdown

s or stoppage pending or, to the knowledge of the Company, threatened, against or
involving the Company; (iv) no grievance or arbitration proceeding arising out of or
under any collective bargaining agreement with respect to employees of the Company is
pending, and no claim therefor has been asserted; and (v) there are no material labor or
employment claims or proceedings pending between the Company and any of its
employees. Schedule 3.19 sets forth, on an employee by employee basis, payments due,

¢ if any, to any employee of the Company as a result of this Agreement (other than
payments to RGHI of the Purchase Price, a portion of which will thereafter be received
from RGHI by Phillip R. Bennett).

Section 3.20 Real and Personal Property.

(a) Owned Real Properties. As of the date hereof, neither the
Company nor any Subsidiary owns any real property.

(b)  Leased Real Properties. Schedule 3.20(b) sets forth (whether as

Y lessee or lessor) leases of real property (“Leased Real Property”) to which the Company
' or any Subsidiary is a party or by which it is bound, in each case, as of the date hereof,
except for any lease or agreement under which the aggregate annual rental payments do

not exceed $500,000 (each a “Material Lease”, and collectively the “Material Leases”).

Except as set forth on Schedule 3.20(b), each Material Lease is valid and binding on the

. Company and its Subsidiaries and, to the Company’s knowledge, on the other parties
¢ thereto and is in full force and effect. Neither the Company nor any Subsidiary has
received or given any notice of any default or event that with notice or lapse of time, or

both, would constitute a default by the Company or any Subsidiary under any of the

Material Leases and, to the Company’s knowledge, no other party is in default thereof,

_ and no party of the Material Leases has exercised any termination rights with respect
. thereto. Except as set forth on Schedule 3.20(b), the Company and, to the Company’s
knowledge as of the date hereof, each of the other parties thereto has performed in all

material respects all material obligations required to be performed by it under each
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