Reinhardt v. Wal-mart Stores, Inc. et al Doc. 6 Att. 3

EXHIBIT F

Dockets.Justia.com


http://dockets.justia.com/docket/court-nysdce/case_no-1:2007cv08233/case_id-313411/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2007cv08233/313411/6/3.html
http://dockets.justia.com/

As OF e :
AGREEMENT made, &sds _ /® day of august, 1984 by and
Id
between RICHARD RE INHARDT,

a/kK/a RICHIE BEAU, a/k/a RICEIE
RAMONE (

hereinafter referred to as "artist"y, c/0 George R.
Fearon, Esqg., Phillips, Nizer, Benjamin, Krim g Ballon, 40 West
57th Street, New York, New York 10019 ang RAMONES PRODUCTIONS,

INC., c/o Mr. Ira Herzog, Herzog & Strauss, 155 East 55th

Street, New York, New York 10022 (hereinafter referred to .as

“Company®) and Taco Tunes, Inc. c/o Ira Herzog, Herzog ¢

Strauss, 155 EFast 55th Street, New York, New York (hereinafter

referred te asg "Publisher") .

L. For the purposes of this agreement, the following

terms shall have the following meanings:

{(a) "The Ramones" refers Lo the musical group

publicly known as The Ramones and to John Cummings a/kx/a/

Johnny Ramone, Jeff Hyman a/k/a/ Joey Ramone and Douglas

Colvin a/k/a/ Dee Dee Ramone, the three individuals who are

currently members of such group.

(b} “Master"™ means the equivalent of a 7 inch,

45 rpm, single-sidegd recording embodying the'recorded per-

formances by "The Ramones™ and intended for use in the man-

ufacture and sale of phonograph records.,

(¢} - “LP" means a 12 inch, 33-1/3 rpm, long play-

ihg double-~sided phonegraph record consisting of not less

than nine {8) masters.
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{d) "Records"™, "phonograph records", “recorg-

ings" and "derivatives" means all forms of reproductions

including pre-recorded tapes and discs and electronic vigdeo

Fecordings, now or hereafter known, manufactured or sold

Primarily for hone tse, school use, juke box Use or use on

feans of transportation whether embodying:
(i) sound alone; or

(11}  sound coupled with visual images, e.g.

"sight and sound" devices.

(e) "Recording Costg" means the costsg incurred

and paid for by Company for the Producticn of master

recordings of performances by "The Ramones™. Recording

Costs ineclude the cost of studico and rehearsal hall ren-

tals, instrument rental and cartage, all musicians, vocal-

ists, arrangers, etc., payments to a trustee or fund based
Onr wages to the extent required by any agreement between
Company ang any labor organization or trustee, a1l studio,

tape, engineering, editing, mastering, mixing and dubdown,

unicn scale pPayments, outside producer's fees {i.e. fees

Paid to producers other than the Ramones or any of thenm

)

and other costs and exXpenses incurred ip Producing Masters

which are customarily recognized as Recording Costs in the

phonograph recorg industry. '

{e) “Composition” means a musical composition or

medley consisting of words and/or music, whether in the
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form of instrumental and/or vocal music, contained on a

Master.
{f) "Controllea Composition” means a composition

written or composed,

in whole or in part, by Artist, alone

Or in collaboration with others, which ig contained on a

Masﬁer.

(g) “Territory" means the worlq.

(h)  "Record Contract® means the agreement be-

tween SIRE Records and Company and all amendments, exten-

sions and revisions thereof or any replacement or substity-

tion therefor. a Ccopy of the Record Contract is attacheq

hereto as Exhibit A.

2. Company hereby employs Artist as a recording ar-

tist and musicianp for the purpose of making master recordings

embodying the performances of The Ramones.,

3. {8) Artist will render services at recording

Sessions scheduled at times ang places designated by Conmpany.

The Compositions to be recorded shall be designated by Company .
Artist shall render his services to the best of his ability and

in accordance with first class standardg of bPerformance in the

Phonograph record industry. uUpon Company's request and at

Company's reasonable discretion, .Artist shall repeat any
Performances recorded hereunder.

(b) Conpany will employ Artist pursuant to the

terms of this Agreement for the recording of a minimum of three
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censecutive studio LPg by The Ramones. Company acknowledges
that the first of such LPs is now in the process of being

recorded.

4, Artist warrants and represents that no contrace

Or agreement of any king is pPresently in existence which would

interfere ip any manner with the performance of this agreement

by Artist ang that Artist is under no disability, restrictions

OL prohibitions with

respect to his right to sign and perform

under this agreement .

5. The Masters to be recorded hereunder will, from
the inception of their creation, be considered as "works made
for hire™ for Coempany within the reaning of the U.§ Copyright
‘Law. Al records made from these Masters, together with the

Performances embodied therein, are, fron the inception of their

Creation, entirely the property of Company in perpétuity,

throughout the Territory, free of any claim whatsoever by

Artist or by any persons deriving any rights or interests
Artist,

from
and Company shall have the right to secure the sound

Lecording (p) copyright in and to the Masters in Company's name

as the owner and author thereof and to secure any and all re-

newals of such cépyright. (The foregoing shall not, however,

vest in Company any rights in the copyright of the Contreolled

Composmtions, 88 opposed to the recordings thereof contained on

the Masters). Artist shall execute and deliver to Company such

instruments of transfer and other documents regarding the
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any manner they see fit, including, without limjtation, the

sole ang exclusive right in Perpetuity and throughout the Ter-

ritory or any part thereof in any manner they see fit, 1nclud—

Ing, without llmltatlon, the sole ang exclusive right in perpe -~

tuity ang throughout the Territory:

(&) to manufacture, advertise, sell, distribute,

lease, license or otherwise use or dispose of the Masters

and phonograph records embodying the Masters, in any or all

fields of use, by any method now or hereafter known,

such terms and conditions as Company or ite licensees may

elect or, in their solie dlscretlon,

(b)

to refrain therefron;
to perform the Masters Publicly and to per-
nit the public performance thereof by means of radio broagd-

telev151on broadcast or any other method noey or here-

after known:

(€) to use and publish the name (including ali

professional names) , Photograph and blographlcal material

of Artist ip connection with the promotlon, exp101tatlon

and sale of Qerlvatlves of the Masters; and
{(d) to use ang to permit others to use the Mas-

ters in time synchronization with visual images,
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6. Company shall pay all Recording Costs and shall

make all minimum union scale payments required to be made o

Artist in connection with Artist's recording servicegs hereun-

der. Except as provided in paragraph 7 hereof, no such costs

or payments, nor any other costs or exXpenses incurred by Com-

Pany in recording the Masters shall be recoupable from royai-
ties payable to Artist hereunder., ’

7. {a} For the purbose of this agreement :

{1) "Combany's Recording advance" means the

total sum paid to Company or to others on behalf of

Company for the delivery of each LP to be recorded

nereunder (including amounts pald upon the

commencement of recording and upon the delivery of the

Masters) pursuant to the Record Contract.

(11)  "Deductible Costg™ means Recording

Costs and manager's COmmission, which commission shall

in no event exceed twenty percent (20%) of the Com-

pany's Recording Advance. No other COSts or expenses

are to be considered Deductible Costs.

(1ii)  "Member's Share™ means the percentage

of monies received by Company from the sale, use, 1li-

tense Or exploitation of the Masters recorded hereun-

der which would be payable by Company to each member

of the Ramones if sych monies were divided equally,

- without deduction, among all members of The Ramones,
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{b)

Upon completion of the Masters for each LP

fecorded hereunder, Company shall pay to Artist a nonre-

furnable advance which shall be recouped from any rovyalties

payable to Artist pursuant to Ehis Agreement ("Artist's

Advance"). Artist's Advance shall be computed in the fpl-

lowing manner:

(i) With respect to the first LP recorded

hereunder, Artist's Advance shall be 11.8% of the
difference between Company's Recording Advance and !,>

Deductible Costs ef~$&HMHLﬁﬁmhéthvverﬁégﬁgnaa@&r{) q;/7

With respect to the second LP recorded ™ 6
.

prm——,

(ii)

VA
Y.

hereunder, Artist's Advance shall be equal to 18.9% of

the difference between Company's Recording Advance and |

Deductible Costs ermfiiqod—uni (9‘

(o

{iii) WLth respect to the third LP recorded f
L
hereunder, Artist's Advance shall be egual to 23% of !

o™

the difference hetween Company's Recording Advancirand

L.
&

' 4 4
With respect to all other Masters re?y;ﬁq

Deductible costs

T P R s XN Y =
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(iv)

corded hereunder, Artist's Advapnce shall be egual to

a full Member's Share of the difference between Com~—

pany's Recording Advance and Deductible Costs,

8. Company shall pay to Artist a percentage of all

royalties payable to Company pursuant to the Record Contrack
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for sale.or use of records recorded hereunder whether those

royalties are computed as a percentage of the records! retail

Brice or as a percentage of Companvy's net receipts in respect

of such sale or use.

(a)l With respect to Masters included on or re-

corded at the same time as the first Lp recorded hereunder,

Company shall pay Artist a royalty equal to 11.8% of all

royaities paid to Company or credited to Company's account

Pursuant to the Record Contract,

(b)  With respect to Masters included on or re-

corded at the same time as the second LP recorded hereun-

der, Company shall pay Artist a royalty equal to 18.%% of

all royalties paig to Company or credited to Company's ac-
count pursuant to the Record Contract.

(c} With respect to Masters included on or re—

corded at the same time as the third LP recorded hereunder,
Company shall pay Artist a royalty equal to 23% of all roy-
alties paid to Company or credited to Company's account
pursuant to the Recorgd Contract, .

(d) With respect to all other Masters recordeg
hereunder, Company shall pay Artist a full Member's Share
of all royalties payable to. Company pursuant to the Recorg
Contract.

(e) With respect to records other than Singles

not consisting entirely of Masters recorded hereunder, Ar-
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tist's royalty shall be pro4rated by multiplying the royal-

ty otherwise payable by a fracticn, the'numerator of which

shall be one {1} and the denominator of which shall be the

total number of Mastersg recorded hereunder which are

contained on such Records.

(£) The payments to Artist hereunder shall he

computed in. the same manner (i.e., according to the sane

Provisions for "free goods", reserves, percentages of

saleés, escalations based on sales,

container deductions,

retail list price, number of units for which rovalties are

payable, etc.) as the royalties payvable &p Company hereun-

der are computed pursuant to the Record Contract. Artist

shall not be paid a rovalty for the sale or use of records
including the Master recorgdea hereunder in respéct of which

NO royaity is receiveq by Company or crediteqd to'Company‘s
account,

(d) The payments to Artist hereunder shall be

determined and paid in the same manner and at the same tine

as royalty payments to the three members of The Ramones are

determined and paid in respect of the Masters recorded

hereunder éXcept that, if sueh payments to any or all of

the three members of the Ramones are reduced by the amount

of unrecoupeg advances, which advances were not shared in

by Artist, the payments to Artist hereunder shall not be

similarly'reduced.
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9. Company warrants and represents that it owns the

exclusive rights to the recording services of the Ramones and

that it wi)l continue to own said rights for the duration and.

term of this agreement. Company further warrants and repre-

Sents that the Record Contract is currently in effect and that

Same accords Sire options for at least two LPs in additon o

the one currently being recorded. Company further warrants and

Lepresents that it has the Power and authority to enter into

this agreement.

0. A list of Controlled Compositions together with

the percentage of Artist's contributions thereto which are jip-

cluded hereunder is gdttached hereto aé Exhibit B. Additional

Controlled Compositions recorded hereunder will avtomatically

be included in Exhibit R.

(é) Controlled‘Compositions inciuded on records

recorded hereunder are hereby licensed to Company at the appli-

Cable royalty rate ang on the same basis provided in the Recorgd

Contract. Artist acknowledges that the applicable rate may be

less than the minimum statutory copyright royalty rate con-
tained in the United States-Copyright Act.

(b) Artist agrees to enter into a4 Songwriter's

Agreement with Publisher with respect to each Controlled Com-
position included on records recorded hereunder., The Songwri-

ter's Agreement will be in the same form and contain the same

terms as the Songwritert's Agreement currently in effect between
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the members of the Ramones and Publisher, a copy of which is

attached hereto as Exhibit ¢

{(c) Publisher,. which is & signatory to this

Agreement, agrees to accord Artist credit as a writer for each

Controlled Composition on all tcopies of records recorded here-

under, on all pPrinted copies of the Controlled Composition and

in all other instances where such credits are customarily ac-—

corded. Publlsher repzesents and warrants t)

rently in effect

at there is cur-

& co-publishing agreement between Publisher

and Warner Bros. Music pursuant to which Publisher receives not

less than seventy-five percent of gross publishing revenues

received by Warner Bros, Publisher further warrants and repré-~

sents that it distributes Fo the members of the Ramones all
Sums received by it in respect of their compositions without
any deductlons and that such distribitions are pro-rated ac-
cording to each songwriter's contribution to the composition
Publisher agrees that the Coritrolled Compositions delivered by
Artist hereunder will be exploited by Publisher in the fore-
going manner and that Publisher will pay Artist ail S5ums re-

celved by it from its exploitation of the Controlled Composi-

tion, without any deductions whatsoever, based upon Artist‘s

contribution to the Controlled Composition Artist agrees,

upon delivery of Controlled Compositions, to inform Publisher

of the percentage of his contribution to the creation of. such

compositions.
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(a) Nothing herein is intended to prevent or

bPreciude Artist frop receiving public performance royalties

throughout the- world directly from ASCAP,

(e} The parties hereto acknowledge ang agree

that publishing royvyalties and tecording royalties payable here-

under are not Cross-collateralized and, therefore, in no event

shall royalitijies pavable to Artist by Publisher hereunder be re-

tained pending recoupment by Company of Artist's Advances or of

any other advance payments to Artist or charges against Artist

Pursuant to this Agreement.

11, Accountings as to royalties payable hereunder

shall be made to Artist within sixty (60) days after Company

has received statements and payments pursuant to the Record

Contractt together with copies of such statement and the pay-

ment of accrued royaltles, Lf any, earned by Artist duoring the

perlods covered by such statements. All royalty statements and

all other accounts rendeéred to Artist shall be binding upon Ar-

tist and not subject to any objection by Artist for any reason

unless specmfmc objection in wrltlng, stating the basis there-—
of, is given to Company within two (2} years from the date ren~

dered. In the event Artist fails to thely object then Artist

shall be foreclosed from maintaining any action, claim or pro—

Ceeding against Company in any forum or tribunal with respect
to any statement Or accounting due hereunder unless such ac-
tion, claim or probeeding is commenced against Company in 4

court of competent jurisdiction within two {2) years after the
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date such statement Or accounting is rendered. Artist shalil

have the right to appoint an accountant or attorney to examine

Cdmpany‘s books and records insofar as the same pertain to this

agreement, provided that such inspection shall take place at

Company's offices during normal business hours, on reascnable

written notice, not more frequently than once in any calendar

Year during which Artigt receives a statement and at Artist's

Ssole cost ang expense .

12. Company ana Publisher acknowledge that Artist's

Services hereunder are non-exclusive and that he may render the

Same or similar services to others so long as they do not pre-

vent Artist from performing his obligations under this

Agreement.

13. This agreement has been entered into in the State

of New York, and the validity, interpretation and legal effect

of this agreement shall be governed by the laws of the State of
New York applicable to contracts entered into angd to be per-

formed entirely within the State of New York. a1l claims, dis-

Putes or disagreements which may arise out of the interpneta~

tion, performance, or breach of this agreement shall be sub-

mitted exclusively to the. jurisdiction of the state courts of

the State of New York or the Federal District Courts located in

Rew York city. Any process in any action or proceeding com-

menced in such courts, arising out of any such claim, dispute

or disagreement, may among other methods be served by deliver-

ing or mailing the same, via registered or certified mail, ad-



dressed
Or mail
fect as

Writing

and cannot be quified,

to the address firge dbove written. Any such delivery

service shall be deemed to have the same foree and ef-
Personal service within the State of New York. This
Sets forth the entire understanding hetween the parries

except by an instrument in writing

signed by Artist and Company.

under this agreement shall co

tl

right to enforc

T}

L4, No waiver of any provision of or any default

nstitute a waiver of compliance

ereafter with the same or any other provisions or of the :

e the sawe or any other Provision thereafter.

1e invalidity of unenforceability of any part of this

agreement shall not affect the validity or enforceability of

the Balance thereof.

IN WITNESS WHEREOF, the parties hereto have executed

this agreement the day and year first above writtep.

Richard Reinhardr

RAMONES PRODUCTIONS, INC.




Title

Humankind

Smash You

EXHIBIT B

Scngwriter
Richie Ramone

Richie Ramone

Dee Dee Ramone

% of contribution
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