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I. INTRODUCTIONȱANDȱSUMMARYȱ

Plaintiffsȱbringȱthisȱsecuritiesȱfraudȱactionȱonȱbehalfȱofȱaȱclassȱofȱ
purchasersȱofȱCitigroup,ȱInc.ȱcommonȱstockȱagainstȱthatȱcompanyȱandȱ
certainȱofȱitsȱofficials.ȱPlaintiffsȱallegeȱthatȱCitigroupȱmisledȱinvestorsȱbyȱ
understatingȱtheȱrisksȱassociatedȱwithȱassetsȱbackedȱbyȱsubprimeȱ
mortgagesȱandȱoverstatingȱtheȱvalueȱofȱthoseȱassets,ȱinȱviolationȱofȱ
Sectionsȱ10(b)ȱandȱ20(a)ȱofȱtheȱSecuritiesȱExchangeȱActȱofȱ1934;ȱasȱaȱresult,ȱ
allȱthoseȱwhoȱpurchasedȱCitigroupȱcommonȱstockȱbetweenȱFebruaryȱ26,ȱ
2007ȱandȱAprilȱ18,ȱ2008ȱpaidȱanȱallegedlyȱinflatedȱprice.ȱTheȱpartiesȱhaveȱ
nowȱreachedȱaȱsettlementȱofȱtheirȱdisputeȱforȱ$590ȱmillionȱtoȱbeȱpaidȱtoȱtheȱ
class.ȱTheȱCourtȱmustȱdetermineȱwhetherȱthatȱsettlementȱisȱfair,ȱ
reasonable,ȱandȱadequateȱandȱwhatȱaȱreasonableȱfeeȱforȱplaintiffs’ȱ
attorneysȱshouldȱbe.ȱȱ

Onȱplaintiffs’ȱunopposedȱmotionȱpursuantȱtoȱFederalȱRuleȱofȱCivilȱ
Procedureȱ23,ȱtheȱCourtȱpreliminarilyȱapprovedȱthatȱproposedȱsettlement,ȱ
certifiedȱtheȱclassȱforȱsettlementȱpurposes,ȱandȱprovidedȱforȱnoticeȱtoȱtheȱ
classȱofȱtheȱproposedȱsettlement.ȱInȱcertifyingȱtheȱclass,ȱtheȱCourtȱ
appointedȱtheȱproposedȱrepresentativesȱasȱclassȱrepresentativesȱandȱ
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appointedȱKirbyȱMcInerneyȱLLPȱasȱleadȱcounselȱforȱtheȱclassȱ(“Kirby,”ȱ
“LeadȱCounsel,”ȱorȱ“Counsel”).ȱNowȱbeforeȱtheȱCourtȱareȱtwoȱmotions:ȱ(1)ȱ
plaintiffs’ȱmotionȱforȱfinalȱapprovalȱofȱtheȱclassȱactionȱsettlementȱandȱ
approvalȱofȱtheȱplanȱofȱallocationȱ(Dkt.ȱNo.ȱ164)ȱandȱ(2)ȱLeadȱCounsel’sȱ
motionȱforȱanȱawardȱofȱattorneys’ȱfeesȱandȱreimbursementȱofȱlitigationȱ
expensesȱ(Dkt.ȱNo.ȱ165).ȱTheȱCourtȱconsideredȱwrittenȱsubmissionsȱbothȱ
supportingȱandȱopposingȱtheȱsettlementȱandȱheldȱaȱfairnessȱhearingȱonȱ
Aprilȱ8,ȱ2013ȱpursuantȱtoȱRuleȱ23(e)(2).ȱ

TheȱCourtȱfindsȱthatȱtheȱproposedȱsettlementȱisȱfair,ȱreasonable,ȱandȱ
adequateȱandȱshouldȱbeȱapproved.ȱClassȱmembersȱreceivedȱadequateȱ
noticeȱandȱhadȱaȱfairȱopportunityȱtoȱobjectȱorȱexcludeȱthemselves;ȱveryȱfewȱ
haveȱvoicedȱtheirȱopposition.ȱTheȱsettlementȱisȱprocedurallyȱsoundȱ
becauseȱitȱwasȱnegotiatedȱatȱarm’sȱlengthȱbyȱqualifiedȱcounsel.ȱTheȱCourtȱ
alsoȱconcludesȱthatȱtheȱsettlementȱisȱsubstantivelyȱfair.ȱAlthoughȱtheȱ$590ȱ
millionȱrecoveryȱisȱaȱfractionȱofȱtheȱdamagesȱthatȱmightȱhaveȱbeenȱwonȱatȱ
trial,ȱitȱisȱsubstantialȱandȱreasonableȱinȱlightȱofȱtheȱrisksȱfacedȱifȱtheȱactionȱ
proceededȱtoȱtrial.ȱȱ

TheȱCourtȱalsoȱapprovesȱtheȱproposedȱplanȱofȱallocation,ȱsubjectȱtoȱaȱ
clarificationȱsoughtȱbyȱcertainȱobjectingȱclassȱmembers.ȱSpecifically,ȱtheȱ
issueȱwasȱhowȱtoȱtreatȱpurchasesȱofȱCitigroupȱstockȱmadeȱthroughȱanȱ
employeeȱstockȬpurchaseȱplanȱinȱwhichȱemployeesȱcommittedȱtoȱ
purchasesȱonȱoneȱdate,ȱdeterminedȱtheirȱpriceȱonȱanotherȱdateȱbasedȱonȱsixȱ
datesȱspreadȱoverȱsixȱmonths,ȱandȱthenȱreceivedȱtheirȱsharesȱonȱyetȱ
anotherȱdate.ȱTheȱCourtȱagreesȱwithȱtheȱobjectorsȱthatȱtheȱsubstance,ȱratherȱ
thanȱtheȱform,ȱofȱthoseȱtransactionsȱshouldȱdetermineȱhowȱtheȱpurchasersȱ
areȱcompensatedȱinȱconnectionȱwithȱtheȱsettlement.ȱForȱpurposesȱofȱtheȱ
allegedȱsecuritiesȱlawȱviolations,ȱplanȱmembersȱpurchasedȱsharesȱasȱtheȱ
moneyȱwasȱdeductedȱeachȱmonth,ȱandȱtheȱplanȱofȱallocationȱshouldȱreflectȱ
thatȱtheȱshareȱpriceȱinflationȱatȱtheȱendȱofȱeachȱmonthȱapproximatesȱtheirȱ
harm.ȱȱ

TheȱCourtȱalsoȱconcludesȱthatȱLeadȱCounselȱisȱentitledȱtoȱaȱfeeȱaward,ȱ
albeitȱaȱsmallerȱoneȱthanȱitȱhasȱproposed,ȱasȱwellȱasȱreimbursementȱofȱtheȱ
requestedȱlitigationȱexpenses.ȱBecauseȱofȱtheȱsizeȱofȱtheȱsettlement,ȱtheȱ
CourtȱplacesȱparticularȱemphasisȱonȱtheȱlodestarȱcrossȬcheck.ȱLeadȱ
Counselȱundoubtedlyȱsecuredȱanȱimpressiveȱrecoveryȱforȱtheȱclassȱandȱ
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legitimatelyȱexpendedȱmillionsȱofȱdollarsȱinȱattorneyȱandȱstaffȱhoursȱdoingȱ
so.ȱButȱtheȱCourtȱfindsȱthatȱCounsel’sȱproposedȱlodestarȱisȱsignificantlyȱ
overstated.ȱȱ

TheȱCourtȱmakesȱtheȱfollowingȱdeductionsȱinȱtheȱlodestar:ȱ

1) $4ȱmillionȱinȱtimeȱthatȱoneȱplaintiffs’ȱfirmȱexpendedȱinȱanȱ
unsuccessfulȱattemptȱtoȱbecomeȱLeadȱCounselȱandȱnowȱwantsȱ
theȱclassȱtoȱpayȱforȱthatȱunsuccessfulȱeffort;ȱ

2) $7.5ȱmillionȱforȱ16,292ȱhoursȱofȱattorneys’ȱtimeȱspentȱinȱ
pursuingȱdiscoveryȱafterȱtheȱpartiesȱreachedȱanȱagreementȱtoȱ
settleȱtheirȱdispute.ȱThatȱtimeȱwasȱspentȱlargelyȱonȱ“documentȱ
review”ȱbyȱcontractȱattorneys,ȱaȱfullȱtwentyȱofȱwhomȱwereȱ
hiredȱforȱtheȱfirstȱtimeȱonȱorȱaboutȱtheȱsameȱdayȱtheȱpartiesȱ
notifiedȱtheȱCourtȱthatȱanȱagreementȱinȱprincipleȱhadȱbeenȱ
reached;ȱ

3) Aȱ$12ȱmillionȱreductionȱbyȱapplyingȱaȱreasonableȱblendedȱ
hourlyȱrateȱforȱtheȱlargeȱnumberȱofȱcontractȱattorneysȱofȱ$200—ȱ
ratherȱthanȱtheȱblendedȱrateȱsubmittedȱbyȱLeadȱCounselȱofȱ
$466ȱperȱhour—forȱtheȱ45,300ȱhoursȱworkedȱbyȱcontractȱ
attorneys;ȱandȱ

4) Aȱ10%ȱcutȱfromȱtheȱremainingȱbalanceȱtoȱaccountȱforȱwasteȱandȱ
inefficiencyȱwhich,ȱtheȱCourtȱconcludes,ȱaȱreasonableȱ
hypotheticalȱclientȱwouldȱnotȱaccept.ȱOneȱsuchȱunfortunateȱ
exampleȱisȱtheȱ157.5ȱhoursȱforȱ$66,937.50ȱinȱrequestedȱtimeȱ
spentȱdigestingȱaȱsingleȱday’sȱdeposition.ȱȱ

Theseȱadjustmentsȱresultȱinȱaȱlodestarȱofȱ$51.4ȱmillion,ȱresultingȱinȱaȱ
revisedȱlodestarȱofȱ$25.1ȱmillion.ȱFactoringȱtheȱproperȱlodestarȱintoȱtheȱ
Court’sȱanalysisȱofȱtheȱrequestedȱ$97.5ȱmillionȱfeeȱpursuantȱtoȱGoldbergerȱv.ȱ
IntegratedȱResources,ȱInc.,ȱ209ȱF.3dȱ43ȱ(2dȱCir.ȱ2000),ȱtheȱCourtȱinsteadȱ
awardsȱ$70.8ȱmillionȱinȱattorneys’ȱfees,ȱwhichȱisȱ12%ȱofȱtheȱ$590ȱmillionȱ
commonȱfundȱandȱrepresentsȱaȱmultiplierȱofȱ2.8ȱonȱtheȱreducedȱlodestar.ȱ
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II. BACKGROUNDȱȱ

A. TheȱAllegedȱFraudȱSummarizedȱ

Aȱbriefȱsummaryȱofȱplaintiffs’ȱclaimsȱframesȱtheȱCourt’sȱdiscussionȱofȱ
theseȱmotions.ȱTheȱallegationsȱatȱissueȱconcernȱCitigroup’sȱinvestmentȱin,ȱ
andȱexposureȱto,ȱrisksȱassociatedȱwithȱaȱnowȬinfamousȱspeciesȱofȱcomplexȱ
financialȱinstruments:ȱcollateralizedȱdebtȱobligationsȱ(“CDOs”)ȱthatȱhaveȱ
asȱsomeȱorȱallȱofȱtheirȱcollateralȱresidentialȱmortgageȱbackedȱsecuritiesȱ
(“RMBS”).ȱFollowingȱdismissalȱbyȱtheȱCourtȱofȱaȱvarietyȱofȱadditionalȱ
claims,ȱtheȱonlyȱclaimsȱthatȱhaveȱsurvivedȱconcernȱCitigroup’sȱexposureȱtoȱ
potentialȱmortgageȬbackedȬCDOȱlosses.ȱSeeȱInȱreȱCitigroupȱInc.ȱSec.ȱLitig.,ȱ
753ȱF.ȱSupp.ȱ2dȱ206ȱ(S.D.N.Y.ȱ2010).ȱ

TheȱgravamenȱofȱtheȱsurvivingȱallegationsȱisȱthatȱCitigroup’sȱpublicȱ
statementsȱpaintedȱaȱmisleadingȱportraitȱofȱCitigroupȱasȱrelativelyȱsafeȱ
fromȱtheȱmarket’sȱconcernsȱaboutȱpotentialȱlossesȱresultingȱfromȱfallingȱ
CDOȱvalues.ȱFromȱFebruaryȱ26,ȱ2007ȱtoȱNovemberȱ4,ȱ2007,ȱdefendantsȱ
allegedlyȱ“gaveȱtheȱimpressionȱthatȱCitigroupȱhadȱminimal,ȱifȱany,ȱ
exposureȱtoȱCDOsȱwhen,ȱinȱfact,ȱitȱhadȱmoreȱthanȱ$50ȱbillionȱinȱexposure,”ȱ
id.ȱatȱ235—CDOsȱthatȱwereȱbackedȱbyȱsubprimeȱmortgagesȱandȱwronglyȱ
valuedȱatȱparȱdespiteȱobjectiveȱindicationsȱthatȱsuchȱmortgageȬbackedȱ
CDOsȱhadȱlostȱvalueȱbyȱFebruaryȱ2007.ȱ“OnȱNovemberȱ4,ȱ2007,ȱCitigroupȱ
disclosedȱthatȱitȱheldȱ$43ȱbillionȱofȱsuperȱseniorȱCDOȱtranchesȱ
simultaneouslyȱwithȱtheȱfactȱofȱtheirȱwritedownȱbyȱanȱexpectedȱ$8Ȭ$11ȱ
billion.”ȱId.ȱatȱ239Ȭ40.ȱThatȱdisclosure,ȱplaintiffsȱallege,ȱomittedȱ“$10.5ȱ
billionȱinȱhedgedȱCDOs”ȱthatȱwereȱpurportedlyȱinsuredȱagainstȱloss,ȱandȱitȱ
alsoȱoverstatedȱtheȱCDOs’ȱvalue,ȱthusȱunderreportingȱlosses.ȱId.ȱatȱ240.ȱ
Plaintiffsȱcontendȱthatȱdefendantsȱcontinuedȱtoȱoverstateȱtheȱvalueȱofȱtheȱ
CDOsȱuntilȱaȱfinalȱcorrectiveȱdisclosureȱonȱAprilȱ18,ȱ2008.ȱȱ

Asȱrelevantȱhere,ȱtheȱoverallȱeffectȱofȱtheseȱallegedȱmisstatementsȱwasȱ
thatȱtheȱmarketȱovervaluedȱCitigroup’sȱassets,ȱorȱundervaluedȱitsȱ
liabilities,ȱandȱthusȱovervaluedȱCitigroupȱcommonȱstock.ȱClassȱmembers,ȱ
purchasingȱbasedȱonȱtheȱmarketȱprice,ȱthusȱpaidȱtooȱmuchȱforȱtheȱ
Citigroupȱstockȱtheyȱpurchased,ȱandȱsoȱplaintiffsȱclaimȱasȱdamagesȱtheȱ
amountȱbyȱwhichȱtheyȱallegedlyȱoverpaid.ȱ
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B. PreȬSettlementȱProceduralȱHistoryȱ

1. ConsolidationȱofȱSimilarȱSuitsȱandȱAppointmentȱofȱInterimȱ
LeadȱPlaintiffsȱandȱCounselȱ

Variousȱplaintiffsȱfiledȱaȱnumberȱofȱseparateȱcomplaintsȱagainstȱ
defendantsȱinȱdistinctȱclassȱactions,ȱeachȱpurportingȱtoȱrepresentȱtheȱclassȱ
ofȱinvestorsȱinȱCitigroupȱthatȱwereȱallegedlyȱharmedȱbyȱdefendants’ȱ
misstatementsȱorȱomissions.ȱBecauseȱofȱtheȱsimilarityȱofȱtheȱclaims,ȱtheȱ
Courtȱconsolidatedȱtheȱactionsȱfiledȱbyȱtheseȱandȱotherȱplaintiffsȱintoȱaȱ
singleȱconsolidatedȱclassȱaction,ȱNo.ȱ07ȱCiv.ȱ9901.ȱ(SeeȱOrderȱdatedȱAug.ȱ
19,ȱ2008,ȱDkt.ȱNo.ȱ59.)ȱȱ

TheȱCourtȱalsoȱresolvedȱaȱcontentiousȱbattleȱbetweenȱcompetingȱ
plaintiffsȱandȱcounselȱtoȱbeȱappointedȱasȱinterimȱleadȱplaintiffsȱandȱ
interimȱleadȱcounsel—thoughȱtheȱcompetitionȱwasȱprimarilyȱbetweenȱtheȱ
lawȱfirmsȱandȱonlyȱderivativelyȱbetweenȱtheirȱclients.ȱTwoȱmainȱgroupsȱofȱ
stockȱpurchasersȱwereȱvyingȱforȱtheȱappointment.ȱFirst,ȱJonathanȱButler,ȱ
M.ȱDavidȱDiamond,ȱDavidȱWhitcombȱandȱHenriettaȱWhitcombȱȱ(theȱ“ATDȱ
Group”)ȱwereȱfourȱformerȱownersȱofȱAutomatedȱTradingȱDesk,ȱInc.ȱ
(“ATD”);ȱtheyȱacquiredȱtheirȱCitigroupȱstockȱpursuantȱtoȱaȱmergerȱinȱ
whichȱCitigroupȱpurchasedȱATDȱinȱexchangeȱforȱaȱmixȱofȱcashȱandȱ
Citigroupȱstock.ȱSecond,ȱaȱgroupȱofȱfiveȱinstitutionalȱinvestmentȱfundsȱ(theȱ
“Funds”)ȱcomprisedȱofȱthreeȱforeignȱentities,ȱasȱwellȱasȱtheȱPublicȱ
Employees’ȱRetirementȱAssociationȱofȱColoradoȱ(“COPERA”)ȱandȱtheȱ
TennesseeȱConsolidatedȱRetirementȱSystemȱ(“TCRS”),ȱwhichȱallȱ
purchasedȱCitigroupȱstockȱasȱpartȱofȱtheirȱinvestments.ȱKirbyȱrepresentedȱ
theȱATDȱGroup,ȱandȱEntwistleȱ&ȱCappucciȱLLPȱrepresentedȱtheȱFunds.ȱȱ

TheȱCourtȱfoundȱthat,ȱpursuantȱtoȱtheȱPrivateȱSecuritiesȱLitigationȱ
ReformȱActȱ(“PSLRA”),ȱtheȱATDȱGroupȱwasȱtheȱpresumptiveȱleadȱplaintiffȱ
becauseȱitȱ(1)ȱtimelyȱmovedȱforȱappointment,ȱ(2)ȱ“hasȱtheȱlargestȱfinancialȱ
interestȱinȱtheȱreliefȱsoughtȱbyȱtheȱclass,”ȱandȱ(3)ȱmadeȱaȱpreliminaryȱ
showingȱthatȱitȱmetȱtheȱtypicalityȱandȱadequacyȱrequirementsȱofȱFederalȱ
RuleȱofȱCivilȱProcedureȱ23(a).ȱSeeȱ15ȱU.S.C.ȱ§ȱ78uȬ4(a)(3)(B)(iii)(I).ȱTheȱ
Courtȱfoundȱthatȱtheȱotherȱmovantsȱforȱappointmentȱasȱleadȱplaintiff,ȱ
includingȱtheȱFunds,ȱfailedȱtoȱrebutȱtheȱpresumptionȱthatȱATDȱwasȱtheȱ
mostȱadequateȱleadȱplaintiff.ȱ(SeeȱTr.ȱofȱAug.ȱ19,ȱ2008ȱPretrialȱConferenceȱ
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atȱ11Ȭ12,ȱDkt.ȱNo.ȱ111Ȭ24.)ȱTheȱCourtȱappointedȱtheȱATDȱGroupȱasȱinterimȱ
leadȱplaintiffsȱandȱKirby,ȱitsȱcounsel,ȱasȱinterimȱleadȱcounsel.ȱȱ

COPERAȱandȱTCRSȱmovedȱtoȱreconsiderȱthatȱappointment.ȱ(Dkt.ȱNo.ȱ
60.)ȱTheȱCourtȱgrantedȱtheȱmotionȱtoȱtheȱextentȱtheȱFundsȱsoughtȱlimitedȱ
discoveryȱonȱwhetherȱtheȱATDȱGroupȱpossessedȱnonȬpublicȱinformationȱatȱ
theȱtimeȱofȱtheirȱstockȱacquisition;ȱtheȱCourt,ȱhowever,ȱstayedȱdiscoveryȱ
pendingȱresolutionȱofȱdefendants’ȱthenȬpendingȱmotionȱtoȱdismiss.ȱ(Orderȱ
datedȱAug.ȱ31,ȱ2009,ȱDkt.ȱNo.ȱ85.)ȱAsȱexplainedȱbelow,ȱCOPERAȱandȱ
TCRSȱsubsequentlyȱwithdrewȱtheirȱmotionȱtoȱreconsider.ȱ

2. ConsolidatedȱClassȱActionȱComplaintȱandȱMotionȱtoȱDismissȱȱ

FollowingȱtheȱappointmentȱofȱtheȱATDȱGroup,ȱplaintiffsȱfiledȱaȱ
consolidatedȱamendedȱcomplaintȱ(Dkt.ȱNo.ȱ69),ȱandȱthenȱamendedȱonceȱ
more,ȱresultingȱinȱtheȱ“AmendedȱConsolidatedȱClassȱActionȱComplaint”ȱ
(theȱ“Complaint”)ȱ(Dkt.ȱNo.ȱ74).ȱDefendantsȱmovedȱtoȱdismissȱtheȱ
Complaint,ȱandȱtheȱCourtȱgrantedȱthatȱmotionȱinȱpartȱandȱdeniedȱitȱinȱ
part.ȱSeeȱInȱreȱCitigroupȱInc.ȱSec.ȱLitig.,ȱ753ȱF.ȱSupp.ȱ2dȱ206,ȱ212ȱ(S.D.N.Y.ȱ
2010).ȱȱ

Asȱexplainedȱabove,ȱtheȱCourtȱpermittedȱonlyȱtheȱclaimsȱconcerningȱ
Citigroup’sȱexposureȱtoȱCDOȬrelatedȱlossesȱtoȱproceed,ȱalbeitȱforȱaȱ
narrowerȱtimeȱperiodȱandȱagainstȱaȱnarrowerȱgroupȱofȱdefendantsȱthanȱ
allegedȱinȱtheȱComplaint.ȱId.ȱatȱ249.ȱTheȱCourtȱinȱitsȱopinionȱdescribedȱtheȱ
dismissedȱclaimsȱandȱtheȱ“gallimaufryȱofȱfinancialȱinstruments”ȱinvolvedȱ
inȱdetailȱandȱsummarizesȱthoseȱclaimsȱhereȱtoȱillustrateȱtheȱbreadthȱofȱtheȱ
claimsȱinitiallyȱasserted.ȱSeeȱid.ȱatȱ214.ȱTheȱdismissedȱclaimsȱconcernȱ
misstatementsȱandȱomissionsȱinȱtheȱfollowingȱcategories:ȱȱ

1) thatȱCitigroupȱmisleadinglyȱdescribedȱandȱovervaluedȱitsȱ
investmentȱinȱsoȬcalledȱ“AltȬA”ȱRMBS,ȱwhichȱareȱRMBSȱbackedȱ
byȱmortgagesȱoneȱcutȱaboveȱsubprime,ȱseeȱid.ȱatȱ227Ȭ28,ȱ241Ȭ43;ȱȱ

2) thatȱCitigroupȱconcealedȱitsȱexposureȱtoȱrisksȱassociatedȱwithȱ
purportedlyȱindependentȱstructuredȱinvestmentȱvehiclesȱandȱ
overvaluedȱtheȱassetsȱthoseȱvehiclesȱheld,ȱid.ȱatȱ228Ȭ29,ȱ243Ȭ44;ȱȱ

3) “thatȱdefendantsȱmisrepresentedȱCitigroup’sȱmortgageȱlendingȱ
business”ȱinȱaȱnumberȱofȱways,ȱid.ȱatȱ244;ȱȱ

4) thatȱdefendantsȱconcealed,ȱandȱthenȱovervalued,ȱCitigroup’sȱ
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auctionȬrateȱsecuritiesȱholdings,ȱid.ȱatȱ230,ȱ245Ȭ46;ȱȱ
5) thatȱCitigroupȱsimilarlyȱmisledȱinvestorsȱaboutȱitsȱexposureȱtoȱ

lossesȱfromȱleveragedȱloansȱandȱcollateralizedȱloanȱobligations,ȱ
id.ȱatȱ231,ȱ246Ȭ47;ȱandȱȱ

6) finally,ȱthatȱCitigroupȱbroadlyȱmisrepresentedȱitsȱoverallȱ
financialȱhealthȱandȱsolvency,ȱid.ȱatȱ231,ȱ247Ȭ48.ȱȱ

Overall,ȱplaintiffsȱallegedȱthatȱdefendantsȱcouldȱseeȱtheȱfinancialȬcrisisȱ
writingȱonȱtheȱwallsȱinȱmultipleȱareasȱofȱCitigroup’sȱoperationsȱandȱsoughtȱ
toȱobscureȱorȱdownplayȱtheȱextantȱandȱfutureȱlosses.ȱTheȱCourtȱfoundȱtheȱ
allegationsȱsufficientȱtoȱproceedȱasȱaȱmatterȱofȱlawȱonlyȱforȱclaimsȱ
regardingȱCitigroup’sȱexposureȱtoȱCDOȬrelatedȱlosses.ȱId.ȱatȱ249.ȱ

3. DiscoveryȱandȱMotionȱforȱClassȱCertificationȱ

FollowingȱtheȱCourt’sȱdecisionȱonȱdefendants’ȱmotionȱtoȱdismiss,ȱtheȱ
partiesȱconductedȱdiscoveryȱrelatedȱtoȱclassȱcertificationȱandȱtheȱmeritsȱofȱ
theȱsustainedȱCDOȬrelatedȱclaims.ȱThatȱdiscovery,ȱwhichȱoverlappedȱwithȱ
theȱclassȱcertificationȱmotionȱandȱtheȱnegotiationȱandȱfinalizationȱofȱtheȱ
settlement,ȱwasȱvoluminous.ȱInȱall,ȱLeadȱCounselȱandȱtheȱfirmsȱthatȱwereȱ
assistingȱitȱobtainedȱandȱreviewedȱapproximatelyȱ40ȱmillionȱpagesȱofȱ
documents.ȱDefendantsȱproducedȱapproximatelyȱ35ȱmillionȱpages,ȱandȱ
thirdȱpartiesȱproducedȱ5ȱmillionȱadditionalȱpages.ȱ(JointȱDecl.ȱofȱIraȱM.ȱ
Pressȱ&ȱPeterȱS.ȱLindenȱdatedȱDec.ȱ7,ȱ2012ȱ(“JointȱDecl.”)ȱ¶ȱ68,ȱDkt.ȱNo.ȱ
171.)ȱLeadȱCounselȱalsoȱdeposedȱthirtyȬthreeȱdefenseȱwitnessesȱandȱ
defendedȱdepositionsȱofȱsixteenȱwitnesses.ȱ(SeeȱJointȱDecl.ȱ¶¶ȱ75,ȱ87.)ȱ

PursuantȱtoȱtheȱCourt’sȱdecisionȱonȱEntwistleȱ&ȱCappucci’sȱmotionȱtoȱ
reconsiderȱtheȱappointmentȱofȱtheȱATDȱGroupȱasȱinterimȱleadȱplaintiffs,ȱ
COPERAȱandȱTCRSȱwereȱpermittedȱtoȱconductȱdiscoveryȱintoȱtheȱATDȱ
Group’sȱfitnessȱtoȱserveȱasȱclassȱrepresentativesȱfollowingȱtheȱdecisionȱonȱ
theȱmotionȱtoȱdismiss.ȱInstead,ȱthoseȱfundsȱreachedȱanȱagreementȱwithȱtheȱ
ATDȱGroupȱthatȱtheȱmotionȱwouldȱbeȱwithdrawnȱandȱtheȱtwoȱsidesȱtoȱtheȱ
appointmentȱdisputeȱwouldȱjoinȱforcesȱtoȱseekȱclassȱcertificationȱwithȱallȱofȱ
themȱasȱclassȱrepresentatives.ȱThus,ȱfollowingȱclassȱdiscovery,ȱtheȱATDȱ
Group,ȱCOPERA,ȱTCRS,ȱandȱfiveȱotherȱindividualsȱtogetherȱmovedȱforȱ
classȱcertificationȱandȱproposedȱtheȱentireȱgroupȱasȱclassȱrepresentatives.ȱ
ThoseȱaddedȱindividualsȱwereȱJohnȱA.ȱBadenȱIII,ȱWarrenȱPinchuck,ȱ
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AnthonyȱSedutto,ȱEdwardȱClaus,ȱandȱCarolȱWeil,ȱallȱofȱwhomȱpurchasedȱ
sharesȱofȱCitigroupȱstockȱonȱtheȱopenȱmarketȱduringȱtheȱclassȱperiod.ȱ

Theȱmotionȱforȱclassȱcertificationȱwasȱheavilyȱcontested.ȱTheȱpartiesȱ
submittedȱlegalȱmemorandaȱasȱwellȱasȱfiveȱattorneyȱdeclarationsȱ
appendingȱhundredsȱofȱexhibitsȱandȱfourȱexpertȱdeclarationsȱfromȱthreeȱ
differentȱexperts.ȱDefendantsȱchallengedȱtheȱcommonalityȱofȱtheȱclassȱandȱ
theȱtypicalityȱandȱadequacyȱofȱtheȱproposedȱrepresentativesȱpursuantȱtoȱ
Ruleȱ23(a).ȱTheyȱfurtherȱcontendedȱthatȱcommonȱquestionsȱdidȱnotȱ
predominateȱoverȱindividualizedȱquestionsȱpursuantȱtoȱRuleȱ23(b)(3).ȱ
Muchȱofȱtheȱdisputeȱturnedȱonȱtwoȱmainȱissues:ȱ(1)ȱwhetherȱtheȱuniqueȱ
circumstancesȱofȱtheȱATDȱGroup’sȱstockȱacquisitionȱviaȱmergerȱagreementȱ
renderedȱitȱunfitȱtoȱrepresentȱtheȱclass,ȱandȱ(2)ȱwhetherȱplaintiffsȱhadȱ
demonstratedȱthatȱtheȱallegedȱmisrepresentationsȱwereȱmaterial,ȱaȱ
showingȱdefendantsȱcontendedȱwasȱrequiredȱforȱplaintiffsȱtoȱinvokeȱaȱ
classȬwideȱpresumptionȱofȱrelianceȱonȱtheȱmarketȱpriceȱsuchȱthatȱcommonȱ
questionsȱwouldȱpredominate.1ȱ

PriorȱtoȱtheȱCourt’sȱrenderingȱaȱdecisionȱonȱtheȱclassȱcertificationȱ
motion,ȱtheȱpartiesȱenteredȱintoȱaȱsettlementȱagreement.ȱȱ

C. SettlementȱNegotiationȱandȱtheȱApprovalȱProcessȱȱ

1. NegotiationsȱandȱPreliminaryȱApprovalȱ

Inȱearlyȱ2012,ȱtheȱpartiesȱjointlyȱretainedȱLaynȱR.ȱPhillips,ȱaȱretiredȱ
federalȱdistrictȱjudge,ȱtoȱmediateȱtheirȱsettlementȱnegotiations.ȱTheȱpartiesȱ
participatedȱinȱtwoȱfullȬdayȱmediationȱsessionsȱandȱalsoȱsubmittedȱ
extensiveȱwrittenȱmaterials.ȱ(JointȱDecl.ȱ¶¶ȱ96Ȭ97.)ȱThatȱprocessȱculminatedȱ
inȱtheȱmediator’sȱultimateȱproposalȱthatȱtheȱpartiesȱsettleȱtheȱactionȱforȱ
$590ȱmillion;ȱtheȱpartiesȱonȱMayȱ8,ȱ2012ȱagreedȱtoȱacceptȱthatȱproposalȱasȱ
theȱbasisȱforȱaȱformalȱstipulationȱtoȱbeȱsubmittedȱtoȱtheȱCourtȱforȱapproval.ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱȱ TheȱU.S.ȱSupremeȱCourtȱhasȱsinceȱheldȱthatȱsecuritiesȱfraudȱplaintiffsȱneedȱnotȱ
proveȱthatȱtheȱmisrepresentationsȱareȱmaterialȱatȱtheȱclassȱcertificationȱstage.ȱAmgenȱ
Inc.ȱv.ȱConn.ȱRet.ȱPlansȱ&ȱTrustȱFunds,ȱȬȬȬȱU.S.ȱȬȬȬ,ȱ133ȱS.ȱCt.ȱ1184,ȱ1191ȱ(2013)ȱ
(abrogatingȱInȱreȱSalomonȱAnalystȱMetromediaȱLitig.,ȱ544ȱF.3dȱ474,ȱ486ȱn.ȱ9ȱ(2dȱCir.ȱ
2008)).ȱȱ
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(Id.ȱ¶ȱ98.)ȱAsȱLeadȱCounselȱhasȱsetȱforthȱinȱitsȱfeeȱrequest,ȱ”[s]hortlyȱ
thereafter,ȱLeadȱCounselȱinformedȱtheȱCourtȱofȱtheȱproposedȱSettlement.”ȱ
(Id.ȱ¶ȱ99.)ȱ

Inȱtheȱensuingȱmonths,ȱtheȱpartiesȱhashedȱoutȱtheȱdetailsȱofȱtheȱformalȱ
stipulation.ȱTheȱmainȱoutstandingȱissueȱwasȱtheȱsoȬcalledȱexclusionȱ
thresholdȱorȱ“blowȬup”ȱprovision.ȱDefendantsȱwereȱempoweredȱtoȱ
withdrawȱfromȱtheȱsettlementȱifȱtheȱaggregateȱclaimȱvalueȱofȱpotentialȱ
classȱmembersȱwhoȱexcludedȱthemselvesȱfromȱtheȱsettlementȱreachedȱaȱ
certainȱthreshold.ȱAȱlowerȱthresholdȱmeantȱaȱgreaterȱchanceȱthatȱ
defendantsȱwouldȱhaveȱtheȱdiscretionȱtoȱnullify—orȱ“blowȱup”—theȱ
settlement.ȱInȱMay,ȱplaintiffsȱandȱdefendantsȱinitiallyȱdisagreedȱonȱtheȱ
correctȱthreshold,ȱbutȱtheyȱagainȱsoughtȱtheȱmediator’sȱassistanceȱandȱ
agreedȱonȱtheȱthresholdȱbyȱ“midȬJuly.”ȱ(Supp.ȱJointȱResp.ȱDecl.ȱofȱIraȱM.ȱ
Pressȱ&ȱPeterȱS.ȱLindenȱdatedȱMarchȱ25,ȱ2013ȱ(“Supp.ȱJointȱResp.ȱDecl.”)ȱ
¶ȱ54,ȱDkt.ȱNo.ȱ233.)ȱ

Theȱpartiesȱfinalizedȱtheȱdetailsȱofȱtheȱsettlementȱandȱenteredȱintoȱtheȱ
StipulationȱandȱAgreementȱofȱSettlementȱdatedȱAugustȱ28,ȱ2012;ȱplaintiffsȱ
thenȱmovedȱforȱpreliminaryȱapprovalȱofȱtheȱsettlementȱandȱcertificationȱofȱ
theȱclassȱforȱsettlementȱpurposes.ȱHavingȱhadȱtheȱbenefitȱofȱtheȱparties’ȱ
earlierȱreportsȱonȱtheȱsettlementȱtermsȱandȱproposedȱapprovalȱprocedures,ȱ
asȱwellȱasȱextensiveȱsubmissionsȱonȱconsiderationȱofȱtheȱmotionȱforȱclassȱ
certification,ȱtheȱCourtȱgrantedȱthatȱmotion.ȱ(OrderȱPreliminarilyȱ
ApprovingȱProposedȱSettlementȱandȱProvidingȱforȱNoticeȱdatedȱAug.ȱ29,ȱ
2012ȱ(“PreliminaryȱApprovalȱOrder”),ȱDkt.ȱNo.ȱ156.)ȱInȱdoingȱso,ȱtheȱ
Courtȱcertifiedȱaȱclassȱofȱ“[a]llȱpersonsȱwhoȱpurchasedȱorȱotherwiseȱ
acquiredȱcommonȱstockȱissuedȱbyȱCitigroupȱduringȱtheȱperiodȱbetweenȱ
Februaryȱ26,ȱ2007ȱandȱAprilȱ18,ȱ2008,ȱinclusive.”ȱ(Seeȱid.)ȱTheȱCourtȱsetȱ
forthȱaȱscheduleȱforȱprovidingȱnoticeȱtoȱtheȱclassȱandȱproceduresȱbyȱwhichȱ
classȱmembersȱcould,ȱinterȱalia,ȱsubmitȱclaimȱforms,ȱobjectȱtoȱtheȱproposedȱ
settlementȱorȱLeadȱCounsel’sȱfeeȱrequest,ȱexcludeȱthemselvesȱfromȱtheȱ
class,ȱandȱappearȱatȱaȱfairnessȱhearing.2ȱ(Id.)ȱAtȱtheȱparties’ȱrequests,ȱtheȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
2ȱȱ BecauseȱCitigroupȱinitiallyȱinadvertentlyȱprovidedȱanȱincompleteȱlistȱofȱ
stockholdersȱtoȱtheȱappointedȱclaimsȱadministrator,ȱtheȱCourtȱadjournedȱtheȱfairnessȱ
hearingȱandȱorderedȱextendedȱdeadlinesȱandȱadditionalȱnoticeȱforȱclassȱmembersȱ

(footnoteȱcontinuesȱonȱnextȱpage)ȱ
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CourtȱinȱSeptemberȱ2012ȱmadeȱminorȱmodificationsȱtoȱtheȱPreliminaryȱ
ApprovalȱOrder,ȱincludingȱtheȱclassȱdefinitionȱandȱnoticeȱprocedures,ȱinȱ
twoȱorders.ȱ(SeeȱOrdersȱdatedȱSept.ȱ6,ȱ2012ȱ&ȱSept.ȱ28,ȱ2012,ȱDkt.ȱNos.ȱ158,ȱ
159.)3ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
potentiallyȱprejudicedȱbyȱtheȱerror.ȱ(SeeȱOrderȱdatedȱJan.ȱ2,ȱ2013,ȱDkt.ȱNo.ȱ183;ȱseeȱalsoȱ
Supp.ȱAff.ȱofȱStephenȱJ.ȱCiramiȱdatedȱMar.ȱ25,ȱ2013ȱ(“CiramiȱSupp.ȱAff.”),ȱEx.ȱ36ȱtoȱ
Supp.ȱJointȱResp.ȱDecl.)ȱȱ

3ȱȱ Theȱfullȱclassȱdefinition,ȱasȱamendedȱbyȱorderȱdatedȱSeptemberȱ28,ȱ2012ȱ(Dkt.ȱ
No.ȱ159),ȱreadsȱasȱfollows:ȱ

Allȱpersonsȱwhoȱpurchasedȱorȱotherwiseȱacquiredȱcommonȱstockȱissuedȱbyȱ
CitigroupȱduringȱtheȱperiodȱbetweenȱFebruaryȱ26,ȱ2007ȱandȱAprilȱ18,ȱ2008,ȱ
inclusive,ȱ orȱ theirȱ successorȱ inȱ interest,ȱ andȱwhoȱwereȱ damagedȱ thereby,ȱ
excludingȱ (i)ȱ theȱdefendantsȱnamedȱ inȱ theȱComplaint,ȱ (ii)ȱmembersȱofȱ theȱ
immediateȱ familiesȱofȱ theȱ individualȱdefendantsȱnamedȱ inȱ theȱComplaint,ȱ
(iii)ȱ anyȱ firm,ȱ trust,ȱ partnership,ȱ corporation,ȱ presentȱ orȱ formerȱ officer,ȱ
directorȱ orȱ otherȱ individualȱ orȱ entityȱ inȱ whichȱ anyȱ ofȱ theȱ Citigroupȱ
Defendantsȱhasȱaȱcontrollingȱinterestȱorȱwhichȱisȱrelatedȱtoȱorȱaffiliatedȱwithȱ
anyȱofȱ theȱCitigroupȱDefendants,ȱ andȱ (iv)ȱ theȱ legalȱ representatives,ȱheirs,ȱ
successorsȬinȬinterestȱ orȱ assignsȱ ofȱ anyȱ suchȱ excludedȱpersonsȱ orȱ entities.ȱ
Theȱ SettlementȱClassȱ includesȱpersonsȱ orȱ entitiesȱwhoȱ acquiredȱ sharesȱ ofȱ
CitigroupȱcommonȱstockȱduringȱtheȱClassȱPeriodȱbyȱanyȱmethod,ȱincludingȱ
butȱ notȱ limitedȱ toȱ inȱ theȱ secondaryȱ market,ȱ inȱ exchangeȱ forȱ sharesȱ ofȱ
acquiredȱ companiesȱ pursuantȱ toȱ aȱ registrationȱ statement,ȱ orȱ throughȱ theȱ
exerciseȱofȱoptionsȱ includingȱoptionsȱacquiredȱpursuantȱ toȱemployeeȱstockȱ
plans,ȱ andȱpersonsȱ orȱ entitiesȱwhoȱ acquiredȱ sharesȱofȱCitigroupȱ commonȱ
stockȱafterȱtheȱClassȱPeriodȱpursuantȱtoȱtheȱsaleȱofȱaȱputȱoptionȱduringȱtheȱ
Classȱ Period.ȱ Regardlessȱ ofȱ theȱ identityȱ ofȱ theȱ personȱ orȱ entityȱ thatȱ
beneficiallyȱ ownedȱ Citigroupȱ commonȱ stockȱ inȱ aȱ fiduciaryȱ capacityȱ orȱ
otherwiseȱheldȱCitigroupȱcommonȱstockȱonȱbehalfȱofȱ thirdȱpartyȱclientsȱorȱ
anyȱemployeeȱbenefitȱplans,ȱsuchȱ thirdȱpartyȱclientsȱandȱemployeeȱbenefitȱ
plansȱ shallȱnotȱbeȱ excludedȱ fromȱ theȱ SettlementȱClass,ȱ irrespectiveȱofȱ theȱ
identityȱofȱtheȱentityȱorȱpersonȱinȱwhoseȱnameȱtheȱCitigroupȱcommonȱstockȱ
wereȱbeneficiallyȱowned,ȱexceptȱ thatȱanyȱbeneficiariesȱofȱ suchȱ thirdȱpartyȱ
clients,ȱorȱbeneficiariesȱofȱsuchȱbenefitȱplansȱwhoȱareȱnaturalȱpersonsȱand,ȱ
whoȱ areȱ otherwiseȱ excludedȱ aboveȱ willȱ notȱ shareȱ inȱ anyȱ settlementȱ
recovery.ȱ Notwithstandingȱ anyȱ otherȱ provisionȱ ofȱ thisȱ Agreement,ȱ theȱ
Citibuilderȱ401(k)ȱPlanȱ forȱPuertoȱRicoȱandȱ theȱCitigroupȱ401(k)ȱPlanȱshallȱ
qualifyȱasȱmembersȱofȱtheȱSettlementȱClass.ȱInȱaddition,ȱaȱpersonȱwhoȱownsȱ

(footnoteȱcontinuesȱonȱnextȱpage)ȱ
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2. ObjectionsȱandȱtheȱFairnessȱHearingȱ

a. Fewȱclassȱmembersȱobjectȱorȱexcludeȱthemselvesȱ

Theȱclaimsȱadministratorȱsentȱnoticesȱtoȱoverȱ2.4ȱmillionȱpotentialȱclassȱ
members.ȱ(CiramiȱSupp.ȱAff.ȱ¶ȱ17.)ȱExcludingȱaȱfewȱobjectionsȱfromȱ
individualsȱwhoȱdidȱnotȱprovideȱtheȱrequiredȱevidenceȱofȱclassȱ
membershipȱorȱwhoȱprovidedȱevidenceȱindicatingȱtheyȱwereȱnotȱclassȱ
members,ȱtheȱCourtȱreceivedȱonlyȱelevenȱwrittenȱobjections.ȱFurther,ȱonlyȱ
294ȱrecipientsȱofȱtheȱ2.4ȱmillionȱnoticesȱtimelyȱsubmittedȱexclusionȱ
requests,ȱofȱwhichȱonlyȱ134ȱprovidedȱevidenceȱofȱmembershipȱinȱtheȱclass.ȱ
(Id.ȱ¶ȱ21.)ȱAndȱtwentyȬthreeȱofȱtheȱ134ȱexclusionsȱcameȱfromȱinvestorsȱwhoȱ
hadȱalreadyȱcommencedȱseparateȱactions.ȱ(Supp.ȱJointȱResp.ȱDecl.ȱ¶ȱ5.)ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
Citigroupȱ commonȱ stockȱ shallȱ notȱ beȱ excludedȱ fromȱ theȱ settlementȱ classȱ
solelyȱbecauseȱthatȱcommonȱstockȱisȱheldȱ(i)ȱinȱaȱregisteredȱorȱunregisteredȱ
investmentȱ companyȱ (includingȱ aȱ unitȱ investmentȱ trust)ȱ inȱ whichȱ anyȱ
defendantȱinȱtheȱActionȱhasȱaȱcontrollingȱinterest,ȱorȱservesȱasȱanȱinvestmentȱ
manager,ȱ investmentȱ adviser,ȱ orȱ depositor;ȱ orȱ (ii)(a)ȱ inȱ aȱ lifeȱ insuranceȱ
companyȱ separateȱ account,ȱ orȱ (b)ȱ inȱ aȱ segmentȱ orȱ subaccountȱ ofȱ aȱ lifeȱ
insuranceȱ company’sȱ generalȱ accountȱ toȱ theȱ extentȱ associatedȱ withȱ
insuranceȱ contractsȱunderȱwhichȱ theȱ insurer’sȱobligationȱ isȱdeterminedȱbyȱ
theȱ investmentȱ returnȱ and/orȱ marketȱ valueȱ ofȱ theȱ assetsȱ heldȱ inȱ suchȱ
segmentȱorȱsubaccountȱofȱaȱlifeȱinsuranceȱcompany’sȱgeneralȱaccountȱtoȱtheȱ
extentȱ associatedȱ withȱ insuranceȱ contractsȱ underȱ whichȱ theȱ insurer’sȱ
obligationȱ isȱdeterminedȱbyȱ theȱ investmentȱ returnȱand/orȱmarketȱvalueȱofȱ
theȱassetsȱheldȱinȱsuchȱsegmentȱorȱsubaccount.ȱAȱdefendantȱshallȱbeȱdeemedȱ
toȱ haveȱ aȱ “controllingȱ interest”ȱ inȱ anȱ entityȱ ifȱ suchȱ defendantȱ hasȱ aȱ
beneficialȱownershipȱinterest,ȱdirectlyȱorȱindirectly,ȱinȱmoreȱthanȱ50%ȱofȱtheȱ
totalȱoutstandingȱvotingȱpowerȱofȱanyȱclassȱorȱclassesȱofȱcapitalȱstockȱ thatȱ
entitleȱtheȱholdersȱthereofȱtoȱvoteȱinȱtheȱelectionȱofȱmembersȱofȱtheȱBoardȱofȱ
Directorsȱ ofȱ suchȱ entity.ȱ “Beneficialȱ ownership”ȱ shallȱ haveȱ theȱmeaningȱ
ascribedȱ toȱ suchȱ termȱunderȱRuleȱ13dȬ3ȱofȱ theȱSecuritiesȱExchangeȱActȱofȱ
1934,ȱ asȱ amended,ȱ orȱ anyȱ successorȱ statuteȱ orȱ statutesȱ thereto.ȱ
Notwithstandingȱ theȱ foregoing,ȱ theȱ Settlementȱ Classȱ shallȱ notȱ includeȱ
PersonsȱwhoseȱonlyȱacquisitionȱofȱCitigroupȱcommonȱstockȱduringȱtheȱClassȱ
Periodȱwasȱ viaȱ giftȱ orȱ inheritanceȱ ifȱ theȱPersonȱ fromȱwhichȱ theȱ commonȱ
stockȱwasȱreceivedȱdidȱnotȱthemselvesȱacquireȱtheȱcommonȱstockȱduringȱtheȱ
ClassȱPeriod.ȱ
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Twoȱobjectionsȱmeritȱdiscussion.ȱTheȱfirstȱsuchȱobjectionȱwasȱfiledȱbyȱ
sixȱpurchasersȱofȱCitigroupȱstockȱthroughȱtheȱcompany’sȱvoluntaryȱ
employeeȱstockȬpurchaseȱplan—theȱFAȱCapitalȱAccumulationȱProgramȱ
(“FAȱCAP”).ȱTheseȱFAȱCAPȱobjectorsȱareȱalsoȱinterimȱleadȱplaintiffsȱinȱaȱ
parallelȱputativeȱclassȱactionȱconcerningȱCitigroupȱemployees’ȱstockȱ
purchasesȱthroughȱtheȱFAȱCAP,ȱwhichȱisȱcurrentlyȱpendingȱbeforeȱthisȱ
Court:ȱBrecherȱv.ȱCitigroup,ȱInc.,ȱNo.ȱ09ȱCiv.ȱ7359.ȱHere,ȱtheȱFAȱCAPȱ
objectorsȱcontendȱthatȱtheȱCourtȱcannotȱapproveȱtheȱsettlementȱbecause,ȱ
interȱalia,ȱtheȱFAȱCAPȱparticipantȱclassȱmembersȱwouldȱreleaseȱcertainȱ
claimsȱwithoutȱcompensationȱandȱbecauseȱtheȱproposedȱplanȱofȱallocationȱ
doesȱnotȱproperlyȱcompensateȱthem.ȱ

TheȱsecondȱdetailedȱobjectionȱwasȱfiledȱproȱseȱbyȱTheodoreȱH.ȱFrank,ȱ
anȱindividualȱinvestorȱinȱCitigroupȱwhoȱisȱalsoȱanȱattorneyȱandȱtheȱ
founderȱofȱtheȱCenterȱforȱClassȱActionȱFairness.ȱFrankȱobjectsȱtoȱLeadȱ
Counsel’sȱfeeȱrequest.ȱHeȱcontends,ȱinterȱalia,ȱthatȱtheȱfeesȱrequested—
nearlyȱ$100ȱmillion—areȱunreasonablyȱhighȱwhenȱcomparedȱwithȱ
similarlyȱsizedȱsettlementsȱandȱthatȱLeadȱCounselȱhasȱimproperlyȱinflatedȱ
itsȱlodestarȱcalculationȱinȱaȱvarietyȱofȱways.ȱFrankȱfocusesȱlargelyȱonȱLeadȱ
Counsel’sȱextensiveȱuseȱofȱcontractȱattorneys—bothȱonȱwhetherȱtheirȱ
assertedȱhourlyȱbillingȱratesȱareȱconsistentȱwithȱmarketȱratesȱandȱonȱ
whetherȱaȱreasonableȱclientȱwouldȱpayȱforȱallȱofȱtheȱhoursȱincludedȱinȱtheȱ
lodestar.ȱȱ

b. Theȱfairnessȱhearingȱ

Afterȱproperȱnoticeȱtoȱtheȱclass,ȱtheȱCourtȱheldȱaȱhearingȱonȱtheȱ
fairnessȱofȱtheȱsettlementȱandȱtheȱreasonablenessȱofȱtheȱfeeȱrequestȱonȱ
Aprilȱ8,ȱ2013.ȱTheȱsettlingȱparties,ȱtheȱFAȱCAPȱobjectors,ȱandȱFrankȱ
appeared,ȱwithȱeachȱarguingȱitsȱpositionȱregardingȱtheȱpendingȱmotions.ȱ
TheȱCourtȱalsoȱheardȱfromȱplaintiffs’ȱdamagesȱexpertȱonȱtheȱplanȱofȱ
allocation,ȱandȱfromȱLeadȱCounsel’sȱexpertȱonȱtheȱreasonablenessȱofȱtheȱ
lawyers’ȱhourlyȱratesȱsubmittedȱinȱtheȱrequestȱforȱattorneys’ȱfees.ȱȱ
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III. FINALȱAPPROVALȱOFȱCLASSȱACTIONȱSETTLEMENTȱ

A. ProperȱNoticeȱofȱClassȱCertificationȱandȱtheȱSettlementȱ

Ruleȱ23ȱrequiresȱnoticeȱtoȱtheȱclassȱbothȱwhenȱtheȱclassȱisȱcertifiedȱ
pursuantȱtoȱRuleȱ23(b)(3)ȱandȱwhenȱaȱclassȱactionȱsettlementȱhasȱbeenȱ
proposedȱforȱcourtȱapproval.ȱSeeȱRuleȱ23(c)(2)(B),ȱ(e)(1).ȱTheȱCourtȱ
providedȱforȱcombinedȱnoticeȱofȱbothȱeventsȱinȱorderȱtoȱsaveȱtheȱclassȱtheȱ
expenseȱofȱaȱsecondȱroundȱofȱclassȬwideȱnotice.ȱ“AsȱRuleȱ23(e)’sȱnoticeȱ
requirementsȱareȱlessȱspecificȱthanȱthatȱofȱRuleȱ23(c)’s,ȱtheȱCourtȱwillȱfocusȱ
onȱRuleȱ23(c)’sȱrequirements.”ȱInȱreȱGlobalȱCrossingȱSec.ȱ&ȱERISAȱLitig.,ȱ225ȱ
F.R.D.ȱ436,ȱ448ȱ(S.D.N.Y.ȱ2004)ȱ(citationȱomitted).ȱTheȱnoticeȱmustȱdescribeȱ

(i)ȱtheȱnatureȱofȱtheȱaction;ȱ(ii)ȱtheȱdefinitionȱofȱtheȱclassȱcertified;ȱ
(iii)ȱ theȱclassȱclaims,ȱ issues,ȱorȱdefenses;ȱ (iv)ȱ thatȱaȱclassȱmemberȱ
mayȱ enterȱanȱ appearanceȱ throughȱ anȱ attorneyȱ ifȱ theȱmemberȱ soȱ
desires;ȱ(v)ȱthatȱtheȱcourtȱwillȱexcludeȱfromȱtheȱclassȱanyȱmemberȱ
whoȱ requestsȱexclusion;ȱ (vi)ȱ theȱ timeȱandȱmannerȱ forȱ requestingȱ
exclusion;ȱ andȱ (vii)ȱ theȱ bindingȱ effectȱ ofȱ aȱ classȱ judgmentȱ onȱ
membersȱunderȱRuleȱ23(c)(3).ȱ

Ruleȱ23(c)(2)(B).ȱFurther,ȱ“dueȱprocessȱandȱtheȱFederalȱRulesȱrequireȱ
individualȱnoticeȱ[]ȱtoȱ‘allȱclassȱmembersȱwhoseȱnamesȱandȱaddressesȱmayȱ
beȱascertainedȱthroughȱreasonableȱeffort.’”ȱInȱreȱGlobalȱCrossing,ȱ225ȱF.R.D.ȱ
atȱ448ȱ(quotingȱEisenȱv.ȱCarlisleȱ&ȱJacquelin,ȱ417ȱU.S.ȱ156,ȱ173ȱ(1974)).ȱȱ

TheȱnoticesȱdistributedȱincludeȱallȱofȱtheȱinformationȱthatȱtheȱRulesȱ
require,ȱasȱwellȱasȱtheȱadditionalȱdisclosuresȱrequiredȱinȱsecuritiesȱcases.ȱ
SeeȱInȱreȱIMAXȱSec.ȱLitig.,ȱ283ȱF.R.D.ȱ178,ȱ185ȱ(S.D.N.Y.ȱ2012)ȱ(citingȱ15ȱ
U.S.C.ȱ§ȱ78u–4(a)(7)).ȱTheȱCourtȱfurtherȱfindsȱthatȱtheȱclaimsȱadministratorȱ
providedȱindividualȱnoticeȱtoȱthoseȱclassȱmembersȱwhoȱcouldȱ“beȱ
identifiedȱthroughȱreasonableȱeffort.”ȱSeeȱFed.ȱR.ȱCiv.ȱP.ȱ23(c)(2)(B).ȱTheȱ
CourtȱfindsȱthatȱtheȱnoticeȱhereȱcompliedȱwithȱRuleȱ23ȱandȱdueȱprocess.ȱȱ
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B. FairnessȱofȱtheȱSettlementȱ

1. TheȱStandardȱforȱApprovingȱaȱProposedȱClassȱActionȱ
Settlementȱ

Settlementȱofȱtheȱclaimsȱofȱaȱcertifiedȱclassȱrequiresȱcourtȱapproval.ȱ
Fed.ȱR.ȱCiv.ȱP.ȱ23(e).ȱ“Aȱcourtȱmayȱapproveȱaȱclassȱactionȱsettlementȱifȱitȱisȱ
‘fair,ȱadequate,ȱandȱreasonable,ȱandȱnotȱaȱproductȱofȱcollusion.’”ȱWalȬMartȱ
Stores,ȱInc.ȱv.ȱVisaȱU.S.A.ȱInc.,ȱ396ȱF.3dȱ96,ȱ116ȱ(2dȱCir.ȱ2005)ȱ(quotingȱJoelȱA.ȱ
v.ȱGiuliani,ȱ218ȱF.3dȱ132,ȱ138ȱ(2dȱCir.ȱ2000)).ȱThus,ȱtheȱCourtȱmustȱ
scrutinizeȱ“bothȱtheȱsettlement’sȱtermsȱandȱtheȱnegotiatingȱprocessȱleadingȱ
toȱsettlement.”ȱWalȬMartȱStores,ȱ396ȱF.3dȱatȱ116ȱ(citingȱD’Amatoȱv.ȱDeutscheȱ
Bank,ȱ236ȱF.3dȱ78,ȱ85ȱ(2dȱCir.ȱ2001)).ȱȱ

TheȱCourtȱmustȱexerciseȱitsȱdiscretionȱtoȱapproveȱorȱrejectȱaȱsettlementȱ
inȱlightȱofȱtheȱgeneralȱjudicialȱpolicyȱfavoringȱsettlement.ȱWeinbergerȱv.ȱ
Kendrick,ȱ698ȱF.2dȱ61,ȱ73ȱ(2dȱCir.ȱ1982);ȱseeȱalsoȱWalȬMartȱStores,ȱ396ȱF.3dȱatȱ
116ȱ(citingȱInȱreȱPaineWebberȱLtd.ȱP’shipsȱLitig.,ȱ147ȱF.3dȱ132,ȱ138ȱ(2dȱCir.ȱ
1998)).ȱNonetheless,ȱtheȱpolicyȱfavoringȱsettlementsȱgenerallyȱwillȱnotȱ
substituteȱforȱrigorousȱscrutinyȱofȱthisȱsettlement.ȱ“[T]heȱCourtȱmustȱserveȱ
asȱaȱ‘fiduciary’ȱtoȱprotectȱtheȱinterestsȱofȱabsentȱclassȱmembersȱaffectedȱbyȱ
theȱsettlement.”ȱMcBeanȱv.ȱCityȱofȱNewȱYork,ȱ233ȱF.R.D.ȱ377,ȱ382ȱ(S.D.N.Y.ȱ
2006)ȱ(quotingȱGrantȱv.ȱBethlehemȱSteelȱCorp.,ȱ823ȱF.2dȱ20,ȱ22ȱ(2dȱCir.ȱ1987)).ȱ
Moreover,ȱ“[w]henȱaȱsettlementȱisȱnegotiatedȱpriorȱtoȱclassȱcertification,ȱasȱ
isȱtheȱcaseȱhere,ȱitȱisȱsubjectȱtoȱaȱhigherȱdegreeȱofȱscrutinyȱinȱassessingȱitsȱ
fairness.”ȱD’Amato,ȱ236ȱF.3dȱatȱ85;ȱseeȱalsoȱWeinberger,ȱ698ȱF.2dȱatȱ73.ȱȱ

TheȱCourtȱfirstȱassessesȱ“theȱnegotiatingȱprocess,ȱexaminedȱinȱlightȱofȱ
theȱexperienceȱofȱcounsel,ȱtheȱvigorȱwithȱwhichȱtheȱcaseȱwasȱprosecuted,ȱ
andȱtheȱcoercionȱorȱcollusionȱthatȱmayȱhaveȱmarredȱtheȱnegotiationsȱ
themselves.”ȱMalchmanȱv.ȱDavis,ȱ706ȱF.2dȱ426,ȱ433ȱ(2dȱCir.ȱ1983)ȱ(citingȱ
Weinberger,ȱ698ȱF.2dȱatȱ73).ȱTheȱCourtȱthenȱconsidersȱtheȱ“substantiveȱ
termsȱofȱtheȱsettlementȱcomparedȱtoȱtheȱlikelyȱresultȱofȱaȱtrial.”ȱId.ȱȱȱ

2. ProceduralȱFairness:ȱArm’sȬLengthȱNegotiationsȱ

Theȱfirstȱindicatorȱofȱtheȱsettlement’sȱfairnessȱisȱwhetherȱitȱwasȱ
negotiatedȱatȱarm’sȱlengthȱbyȱtheȱparties.ȱ“Asȱlongȱasȱtheȱintegrityȱofȱtheȱ
negotiatingȱprocessȱisȱensuredȱbyȱtheȱCourt,ȱitȱisȱassumedȱthatȱtheȱforcesȱofȱ
selfȬinterestȱandȱvigorousȱadvocacyȱwillȱofȱtheirȱownȱaccordȱproduceȱtheȱ
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bestȱpossibleȱresultȱforȱallȱsides.”ȱInȱreȱPaineWebberȱLtd.ȱP’shipsȱLitig.ȱ
(“PaineWebber”),ȱ171ȱF.R.D.ȱ104,ȱ132ȱ(S.D.N.Y.ȱ1997).ȱFurther,ȱaȱ
“presumptionȱofȱfairness,ȱadequacy,ȱandȱreasonablenessȱmayȱattachȱtoȱaȱ
classȱsettlementȱreachedȱinȱarm’sȬlengthȱnegotiationsȱbetweenȱ
experienced,ȱcapableȱcounselȱafterȱmeaningfulȱdiscovery.”ȱWalȬMartȱStores,ȱ
396ȱF.3dȱatȱ116ȱ(quotingȱManualȱforȱComplexȱLitigationȱ(Third)ȱ§ȱ30.42ȱ
(1995)).ȱTheȱnegotiationsȱhereȱbearȱeachȱofȱthoseȱhallmarks.ȱTheȱCourtȱhasȱ
noȱdoubtsȱaboutȱtheȱexperienceȱorȱabilityȱofȱcounsel.ȱNor,ȱasȱexplainedȱ
furtherȱbelow,ȱdidȱtheyȱlackȱforȱknowledgeȱofȱthisȱcase.ȱAndȱtheȱhistoryȱofȱ
theȱnegotiationsȱandȱtheȱroleȱofȱtheȱmediatorȱsuggestȱthatȱtheȱpartiesȱ
actuallyȱdealtȱwithȱoneȱanotherȱatȱarm’sȱlength—goingȱsoȱfarȱasȱacceptingȱ
theȱmediator’sȱproposedȱdollarȱamount.ȱFromȱhisȱfrontȱrowȱseat,ȱtheȱ
mediatorȱconcludedȱthatȱ“negotiationsȱinȱthisȱcaseȱwereȱhardȱfoughtȱandȱatȱ
arm’sȬlengthȱatȱallȱtimes.”ȱ(Decl.ȱofȱLaynȱR.ȱPhillipsȱdatedȱNov.ȱ19,ȱ2012ȱ
¶ȱ5,ȱDkt.ȱNo.ȱ168.)ȱTheȱCourtȱagrees.ȱAccordingly,ȱtheȱCourtȱconcludesȱ
thatȱtheȱprocessȱwasȱfairȱandȱfreeȱfromȱcollusionȱandȱthatȱaȱpresumptionȱofȱ
theȱsettlement’sȱfairnessȱarises.ȱ

3. SubstantiveȱFairness:ȱTheȱGrinnellȱFactorsȱ

TheȱCourtȱmustȱnextȱconsiderȱwhetherȱtheȱsubstantiveȱtermsȱofȱtheȱ
settlementȱsupportȱorȱrebutȱtheȱpresumptionȱofȱfairnessȱarisingȱfromȱtheȱ
arm’sȬlengthȱnegotiations.ȱCourtsȱinȱthisȱCircuitȱanalyzeȱsubstantiveȱ
fairnessȱthroughȱtheȱlensȱofȱtheȱnineȱfactorsȱsetȱforthȱinȱCityȱofȱDetroitȱv.ȱ
GrinnellȱCorp.,ȱ495ȱF.2dȱ448,ȱ463ȱ(2dȱCir.ȱ1974):ȱ

(1) theȱcomplexity,ȱexpenseȱandȱlikelyȱdurationȱofȱtheȱlitigation;ȱ

(2) theȱreactionȱofȱtheȱclassȱtoȱtheȱsettlement;ȱ

(3) theȱ stageȱ ofȱ theȱ proceedingsȱ andȱ theȱ amountȱ ofȱ discoveryȱ
completed;ȱ

(4) theȱrisksȱofȱestablishingȱliability;ȱ

(5) theȱrisksȱofȱestablishingȱdamages;ȱ

(6) theȱrisksȱofȱmaintainingȱtheȱclassȱactionȱthroughȱtheȱtrial;ȱ

(7) theȱabilityȱofȱtheȱdefendantsȱtoȱwithstandȱaȱgreaterȱjudgment;ȱ
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(8) theȱrangeȱofȱreasonablenessȱofȱ theȱsettlementȱ fundȱ inȱ lightȱofȱ
theȱbestȱpossibleȱrecovery;ȱ

(9) theȱrangeȱofȱreasonablenessȱofȱtheȱsettlementȱfundȱ[compared]ȱ
toȱ aȱ possibleȱ recoveryȱ inȱ lightȱ ofȱ allȱ theȱ attendantȱ risksȱ ofȱ
litigation.ȱ

WalȬMartȱStores,ȱ396ȱF.3dȱatȱ117ȱ(quotingȱGrinnell,ȱ495ȱF.2dȱatȱ463).ȱInȱ
weighingȱtheȱGrinnellȱfactors,ȱ“[t]heȱCourtȱmustȱeschewȱanyȱrubberȱstampȱ
approvalȱinȱfavorȱofȱanȱindependentȱevaluation,ȱyet,ȱatȱtheȱsameȱtime,ȱitȱ
mustȱstopȱshortȱofȱtheȱdetailedȱandȱthoroughȱinvestigationȱthatȱitȱwouldȱ
undertakeȱifȱitȱwereȱactuallyȱtryingȱtheȱcase.”ȱGrinnell,ȱ495ȱF.2dȱatȱ462.ȱ

a. Theȱcomplexity,ȱexpenseȱandȱlikelyȱdurationȱofȱtheȱlitigationȱ

“Asȱaȱgeneralȱmatter,ȱtheȱmoreȱcomplex,ȱexpensive,ȱandȱtimeȱ
consumingȱtheȱfutureȱlitigation,ȱtheȱmoreȱbeneficialȱsettlementȱbecomesȱasȱ
aȱmatterȱofȱefficiencyȱtoȱtheȱpartiesȱandȱtoȱtheȱCourt.”ȱMcBean,ȱ233ȱF.R.D.ȱ
atȱ385.ȱFactȱdiscoveryȱhereȱwasȱnearlyȱcomplete,ȱandȱcounselȱforȱtheȱ
partiesȱhadȱloggedȱtensȱofȱthousandsȱofȱhours.ȱButȱbecauseȱofȱtheȱscopeȱ
andȱcomplexityȱofȱthisȱcase,ȱwhatȱremainedȱwasȱfarȱfromȱsimpleȱorȱbrief,ȱ
andȱcertainȱtoȱbeȱcostly.ȱOfȱthisȱthereȱcanȱbeȱnoȱdoubt.ȱ

Afterȱtheȱcompletionȱofȱfactȱdiscovery,ȱtheȱpartiesȱwouldȱundoubtedlyȱ
pursueȱexpertȱdiscovery,ȱsummaryȱjudgmentȱmotions,ȱandȱpretrialȱ
motionsȱpriorȱtoȱtrial.ȱAȱtrialȱwouldȱthenȱconsumeȱsubstantialȱresources,ȱ
andȱitsȱresultȱwouldȱbeȱappealable.ȱInȱsum,ȱtheȱexpenseȱandȱdurationȱofȱ
continuedȱlitigationȱweighsȱinȱfavorȱofȱapprovingȱtheȱsettlement.ȱȱ

b. Theȱreactionȱofȱtheȱclassȱtoȱtheȱsettlementȱ

Aȱfavorableȱreceptionȱbyȱtheȱclassȱconstitutesȱ“strongȱevidence”ȱthatȱaȱ
proposedȱsettlementȱisȱfair.ȱGrinnell,ȱ495ȱF.2dȱatȱ462.ȱ“Ifȱonlyȱaȱsmallȱ
numberȱofȱobjectionsȱareȱreceived,ȱthatȱfactȱcanȱbeȱviewedȱasȱindicativeȱofȱ
theȱadequacyȱofȱtheȱsettlement.”ȱWalȬMartȱStores,ȱ396ȱF.3dȱatȱ118ȱ(quotingȱ
AlbaȱConteȱ&ȱHerbertȱB.ȱNewberg,ȱNewbergȱonȱClassȱActionsȱ§ȱ11:41,ȱatȱ108ȱ
(4thȱed.ȱ2002)).ȱTheȱnumbersȱhereȱoverwhelminglyȱsupportȱapprovalȱofȱtheȱ
settlement:ȱaȱmereȱelevenȱobjectionsȱinȱresponseȱtoȱnearlyȱ2.5ȱmillionȱ
notices,ȱwithȱonlyȱsixȱobjectionsȱchallengingȱtheȱsettlementȱitselfȱratherȱ
thanȱtheȱfeeȱrequestȱorȱnoticeȱprocedures.ȱInȱaddition,ȱnotȱaȱsingleȱ
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objectionȱwasȱreceivedȱfromȱanyȱofȱtheȱinstitutionalȱinvestorsȱthatȱholdȱtheȱ
majorityȱofȱCitigroupȱstock.ȱ(SeeȱSupp.ȱJointȱResp.ȱDecl.ȱ¶ȱ4.)ȱFurther,ȱonlyȱ
134ȱclassȱmembersȱsubmittedȱexclusionȱrequests.ȱCf.ȱD’Amato,ȱ236ȱF.3dȱatȱ
86Ȭ87ȱ(findingȱclassȱresponseȱofȱeighteenȱobjectionsȱandȱseventyȬtwoȱ
exclusionsȱfromȱ28,000ȱnoticesȱweighsȱinȱfavorȱofȱapproval).ȱTheȱCourtȱ
concludesȱthatȱtheȱclass’sȱreactionȱweighsȱheavilyȱinȱfavorȱofȱapproval.ȱ

c. Theȱstageȱofȱtheȱproceedingsȱandȱtheȱamountȱofȱdiscoveryȱ
completedȱ

Althoughȱdiscoveryȱhadȱlargely,ȱbutȱnotȱyetȱfully,ȱconcluded,ȱ
“plaintiffsȱenteredȱintoȱsettlementȱonlyȱafterȱaȱthoroughȱunderstandingȱofȱ
theirȱcase.”ȱSeeȱWalȬMartȱStores,ȱ396ȱF.3dȱatȱ118.ȱTheȱpartiesȱcompletedȱ
extensiveȱdiscoveryȱthatȱincludedȱmillionsȱofȱpagesȱofȱdocumentsȱandȱ
depositionsȱofȱkeyȱwitnessesȱonȱbothȱsides.ȱTheȱpartiesȱhadȱalsoȱconductedȱ
aȱpreliminaryȱbattleȱofȱtheȱexperts,ȱincludingȱdepositions,ȱregardingȱtheȱ
materialityȱofȱtheȱallegedȱmisstatementsȱinȱconnectionȱwithȱtheȱclassȱ
certificationȱmotion.ȱThatȱdisputeȱeffectivelyȱforeshadowedȱaȱlossȬ
causationȱdebateȱinsofarȱasȱCitigroupȱcontestedȱtheȱallegedȱeffectȱofȱtheȱ
misrepresentationsȱonȱtheȱmarketȱpriceȱforȱCitigroupȱstock.ȱLeadȱCounselȱ
hadȱampleȱtime,ȱdocuments,ȱandȱinformationȱfromȱCitigroupȱtoȱdevelopȱ
itsȱknowledgeȱofȱtheȱstrengths—andȱweaknesses—ofȱtheȱclass’sȱclaims;ȱinȱ
filings,ȱCounselȱprovidedȱtheȱCourtȱwithȱadequateȱfactualȱinformationȱ
uponȱwhichȱtoȱevaluateȱtheȱfairness,ȱreasonableness,ȱandȱadequacyȱofȱtheȱ
proposedȱsettlement.ȱPlaintiffs,ȱinȱshort,ȱhadȱmoreȱthanȱenoughȱ
informationȱtoȱmakeȱanȱinformedȱandȱintelligentȱdecision.ȱAccordingly,ȱ
thisȱthirdȱGrinnellȱfactorȱalsoȱweighsȱinȱfavorȱofȱapproval.ȱ

d. Theȱrisksȱofȱcontinuedȱlitigationȱassociatedȱwithȱmaintainingȱ
theȱclassȱthroughȱtrialȱandȱestablishingȱliabilityȱandȱdamagesȱȱ

Theȱroadȱtoȱrecoveryȱbyȱmeansȱotherȱthanȱsettlementȱwasȱlongȱandȱ
lackedȱaȱguardrail;ȱtheȱfourth,ȱfifth,ȱandȱsixthȱGrinnellȱfactorsȱallȱconcernȱ
theȱobstaclesȱplaintiffsȱfacedȱinȱpursuingȱaȱfinalȱjudgmentȱinȱtheirȱfavor.ȱ
Allȱlitigationȱcarriesȱrisk.ȱSeeȱPaineWebber,ȱ171ȱF.R.D.ȱatȱ126.ȱIndeed,ȱ“[i]fȱ
settlementȱhasȱanyȱpurposeȱatȱall,ȱitȱisȱtoȱavoidȱaȱtrialȱonȱtheȱmeritsȱbecauseȱ
ofȱtheȱuncertaintyȱofȱtheȱoutcome.”ȱInȱreȱIraȱHauptȱ&ȱCo.,ȱ304ȱF.ȱSupp.ȱ917,ȱ
934ȱ(S.D.N.Y.ȱ1969).ȱItȱisȱnoȱcoincidenceȱthatȱtheȱparties’ȱsettlementȱtalksȱ
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rampedȱupȱspecificallyȱtoȱavoidȱtheȱfirstȱofȱtheseȱuncertainties:ȱthatȱtheȱ
Courtȱmightȱdenyȱclassȱcertification.ȱInȱtheȱclassȱcertificationȱmotion,ȱtheȱ
partiesȱdisputed,ȱinterȱalia,ȱtheȱmaterialityȱofȱtheȱallegedȱmisstatements—aȱ
meritsȱissueȱonȱwhichȱplaintiffsȱwouldȱhaveȱhadȱtoȱagainȱprevailȱatȱ
summaryȱjudgmentȱandȱtrial.ȱSeeȱEricaȱP.ȱJohnȱFund,ȱInc.ȱv.ȱHalliburtonȱCo.,ȱ
563ȱU.S.ȱȬȬȬ,ȱȬȬȬ,ȱ131ȱS.ȱCt.ȱ2179,ȱ2185ȱ(2011).ȱȱ

Theȱmostȱsignificantȱrisks,ȱhowever,ȱconcernedȱliability.ȱPlaintiffsȱstillȱ
hadȱtoȱproveȱthatȱtheȱallegedȱmisstatementsȱwereȱfalseȱorȱmisleadingȱandȱ
thatȱdefendantsȱhadȱaȱdutyȱtoȱdiscloseȱinformationȱtheyȱhadȱomittedȱfromȱ
theirȱpublicȱstatements.ȱTheȱallegationsȱhereȱlargelyȱhingedȱonȱdefendants’ȱ
failureȱtoȱprovideȱtheȱdetailsȱofȱCitigroup’sȱexposureȱtoȱtheȱsuperȬseniorȱ
tranchesȱofȱCDOs,ȱbutȱtheȱdutyȱtoȱprovideȱthoseȱdetailsȱhadȱnotȱbeenȱ
established.ȱFurther,ȱplaintiffsȱwouldȱultimatelyȱhaveȱtoȱshowȱthatȱ
defendantsȱhadȱactedȱwithȱfraudulentȱintentȱwhenȱmakingȱtheȱallegedȱ
misstatements.ȱPlaintiffsȱatȱsummaryȱjudgmentȱandȱtrialȱwouldȱhaveȱtoȱ
overcomeȱdefendants’ȱargumentsȱthatȱCitigroupȱvaluedȱtheȱCDOsȱinȱgoodȱ
faith,ȱrelyingȱinȱpartȱonȱtheirȱauditorsȱandȱtakingȱwriteȱdownsȱwhenȱ
marketȱdata—theȱratingȱagencyȱdowngrades—requiredȱit.ȱThatȱisȱnoȱsmallȱ
obstacle.ȱTheȱU.S.ȱSecuritiesȱandȱExchangeȱCommissionȱelectedȱnotȱevenȱtoȱ
allegeȱscienterȬbasedȱfraudȱclaimsȱinȱitsȱcivilȱenforcementȱactionȱagainstȱ
CitigroupȱforȱmisleadingȱinvestorsȱaboutȱCDOsȱduringȱthisȱclassȱperiod.ȱ
SeeȱComplaint,ȱSECȱv.ȱCitigroupȱInc.,ȱNo.ȱ10ȬcvȬ1277ȬESHȱ(D.D.C.ȱJulyȱ29,ȱ
2010);ȱseeȱalsoȱSECȱv.ȱStoker,ȱNo.ȱ11ȱCiv.ȱ7388ȱ(JSR)ȱ(S.D.N.Y.ȱJulyȱ31,ȱ2012),ȱ
Dkt.ȱNo.ȱ118ȱ(juryȱfindingȱforȱCitigroupȱmanagerȱaccusedȱofȱfraudȱinȱ
connectionȱwithȱ2007ȱCDOȱtransactions).ȱ

Finally,ȱplaintiffsȱwouldȱhaveȱhadȱtoȱshowȱlossȱcausationȱinȱorderȱtoȱ
establishȱbothȱliabilityȱandȱdamages.ȱSeeȱgenerallyȱInȱreȱOmnicomȱGrp.,ȱInc.ȱ
Sec.ȱLitig.,ȱ597ȱF.3dȱ501,ȱ509ȱ(2dȱCir.ȱ2010)ȱ(citingȱDuraȱPharms.,ȱInc.ȱv.ȱ
Broudo,ȱ544ȱU.S.ȱ336,ȱ341Ȭ42ȱ(2005)).ȱToȱproveȱliability,ȱplaintiffsȱhadȱtoȱ
proveȱ“thatȱtheȱlossȱwasȱforeseeableȱandȱcausedȱbyȱtheȱmaterializationȱofȱ
theȱriskȱconcealedȱbyȱtheȱfraudulentȱstatement.”ȱInȱreȱOmnicom,ȱ597ȱF.3dȱatȱ
513ȱ(citationȱomitted).ȱHere,ȱplaintiffsȱwouldȱhaveȱhadȱtoȱshowȱthatȱ
Citigroup’sȱstockȱpriceȱfellȱspecificallyȱbecauseȱtheȱmarketȱlearnedȱtheȱ
truthȱthatȱdefendantsȱhadȱconcealedȱbyȱtheirȱmisstatementsȱandȱ
omissions—notȱbecauseȱtheȱmarketȱlearnedȱofȱanyȱofȱtheȱmyriadȱotherȱ
developmentsȱinȱCitigroup’sȱoperationsȱandȱtheȱworldȱfinancialȱsystem.ȱȱ
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Thatȱlossȱcausationȱanalysisȱalsoȱhighlightsȱtheȱriskȱthatȱplaintiffsȱ
mightȱnotȱestablishȱdamagesȱatȱtheȱlevelsȱalleged.ȱInȱotherȱwords,ȱevenȱifȱ
plaintiffsȱcouldȱhaveȱmaintainedȱclassȱactionȱstatus,ȱandȱestablishedȱ
defendants’ȱliability,ȱtheȱquestionȱremained:ȱcouldȱtheyȱproveȱthatȱthisȱ
fraudȱcausedȱenoughȱdamagesȱtoȱjustifyȱtheȱriskȱandȱexpenseȱofȱ
participatingȱinȱaȱtrialȱonȱtheȱmerits?ȱ

Inȱsum,ȱtheȱriskȱthatȱtheȱplaintiffsȱmightȱnotȱprevailȱwasȱsignificant.ȱ
TheȱCourtȱconcludesȱthatȱtheȱfourthȱGrinnellȱfactorȱweighsȱheavilyȱinȱfavorȱ
ofȱapproval,ȱandȱtheȱfifthȱandȱsixthȱfactorsȱalsoȱsupportȱtheȱconclusionȱthatȱ
theȱsettlementȱisȱfairȱandȱreasonable.ȱ

e. Theȱabilityȱofȱtheȱdefendantsȱtoȱwithstandȱaȱgreaterȱjudgmentȱ

Althoughȱplaintiffsȱinitiallyȱconcededȱthatȱ“thereȱisȱnoȱbasisȱtoȱbelieveȱ
thatȱDefendantsȱareȱincapableȱofȱwithstandingȱaȱgreaterȱjudgment,”ȱtheyȱ
nowȱsuggestȱthatȱCitigroup’sȱsolvencyȱshouldȱnotȱbeȱconcededȱsoȱ
cavalierly.ȱ(CompareȱPls.’ȱMem.ȱinȱSupp.ȱofȱPreliminaryȱApprovalȱatȱ11,ȱ
Dkt.ȱNo.ȱ154,ȱwithȱPls.’ȱMem.ȱinȱSupp.ȱofȱFinalȱApprovalȱatȱ18,ȱDkt.ȱNo.ȱ
169.)ȱHowever,ȱplaintiffsȱignoreȱthatȱCitigroupȱcarriesȱinsuranceȱofȱ
unknownȱlimitsȱforȱthisȱliability,ȱandȱtheyȱfailȱtoȱmentionȱtheȱabilityȱofȱtheȱ
individualȱdefendantsȱtoȱpayȱmoreȱthanȱtheȱsettlementȱrequiresȱthemȱtoȱ
pay—whichȱisȱ$0.ȱButȱwhileȱtheȱdefendants’ȱabilityȱtoȱpayȱmoreȱsuggestsȱaȱ
settlementȱmightȱbeȱunfair,ȱ“thisȱfactor,ȱstandingȱalone,ȱdoesȱnotȱsuggestȱ
thatȱtheȱsettlementȱisȱunfair.”ȱD’Amato,ȱ236ȱF.3dȱatȱ86ȱ(citingȱPaineWebber,ȱ
171ȱF.R.D.ȱatȱ129).ȱȱ

f. Theȱrangeȱofȱreasonablenessȱofȱtheȱsettlementȱfundȱinȱlightȱofȱ
theȱbestȱpossibleȱrecoveryȱandȱallȱattendantȱrisksȱofȱlitigationȱ

Finally,ȱessentialȱtoȱanalyzingȱaȱsettlement’sȱfairnessȱisȱ“theȱneedȱtoȱ
compareȱtheȱtermsȱofȱtheȱcompromiseȱwithȱtheȱlikelyȱrewardsȱofȱ
litigation.”ȱWeinberger,ȱ698ȱF.2dȱatȱ73ȱ(quotingȱProtectiveȱComm.ȱforȱIndep.ȱ
StockholdersȱofȱTMTȱTrailerȱFerry,ȱInc.ȱv.ȱAnderson,ȱ390ȱU.S.ȱ414,ȱ424Ȭ25ȱ
(1968)).ȱTheȱU.S.ȱCourtȱofȱAppealsȱforȱtheȱSecondȱCircuitȱhasȱemphasizedȱ
thatȱ“[t]hereȱisȱaȱrangeȱofȱreasonablenessȱwithȱrespectȱtoȱaȱsettlement—aȱ
rangeȱwhichȱrecognizesȱtheȱuncertaintiesȱofȱlawȱandȱfactȱinȱanyȱparticularȱ
caseȱandȱtheȱconcomitantȱrisksȱandȱcostsȱnecessarilyȱinherentȱinȱtakingȱanyȱ
litigationȱtoȱcompletion.”ȱWalȬMartȱStores,ȱ396ȱF.3dȱatȱ119ȱ(quotingȱNewmanȱ
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v.ȱStein,ȱ464ȱF.2dȱ689,ȱ693ȱ(2dȱCir.ȱ1972)).ȱInȱotherȱwords,ȱtheȱquestionȱforȱ
theȱCourtȱisȱnotȱwhetherȱtheȱsettlementȱrepresentsȱtheȱhighestȱrecoveryȱ
possible—whichȱitȱdoesȱnot—butȱwhetherȱitȱrepresentsȱaȱreasonableȱoneȱinȱ
lightȱofȱtheȱmanyȱuncertaintiesȱtheȱclassȱfaces—whichȱitȱdoes.ȱTheȱ“bestȱ
possibleȱrecovery”ȱestimatedȱatȱ$6.3ȱbillionȱisȱanȱastronomicalȱsum,ȱbutȱ
$590ȱmillion—moreȱthanȱhalfȱaȱbillionȱdollars—isȱnoȱsmallȱsumȱitself,ȱandȱ
theȱriskȱthatȱtheȱclassȱwouldȱrecoverȱnothingȱorȱwouldȱrecoverȱaȱfractionȱofȱ
theȱmaximumȱpossibleȱrecoveryȱmustȱfactorȱintoȱtheȱdecisionȬmakingȱ
calculus.ȱȱ

Plaintiffsȱcontendȱthat,ȱtakingȱintoȱaccountȱaȱnumberȱofȱvariables,ȱthisȱ
isȱaȱtrulyȱimpressiveȱrecovery.ȱThoseȱvariablesȱincludeȱtheȱfollowing:ȱthatȱ
theȱactionȱconcernedȱexposureȱtoȱparticularlyȱcomplexȱrisksȱassociatedȱ
withȱCDOs;ȱthatȱonlyȱoneȱcorporateȱdefendant,ȱCitigroup,ȱcanȱcontributeȱ
toȱtheȱfund;ȱthatȱnoȱparallelȱSECȱinvestigationȱorȱearningsȱrestatementȱ
precededȱtheȱinitiationȱofȱthisȱsuit;ȱthatȱrelatedȱsuitsȱagainstȱsomeȱofȱtheȱ
sameȱdefendantsȱhaveȱfailedȱorȱsettledȱforȱfarȱless;ȱand,ȱmostȱofȱall,ȱthatȱtheȱ
claimsȱhereȱrequireȱproofȱofȱscienter.ȱ(SeeȱPls.’ȱMem.ȱinȱSupp.ȱofȱMot.ȱforȱ
FinalȱApprovalȱatȱ19Ȭ22.)ȱFurther,ȱplaintiffs’ȱexpertsȱpointȱoutȱthat,ȱforȱ
classȱactionsȱwithȱroughlyȱequivalentȱallegedȱdamages,ȱinvestorsȱhaveȱ
recoveredȱaȱmuchȱsmallerȱfractionȱofȱtheȱamountȱclaimed—aȱmeanȱofȱ2.2%ȱ
andȱmedianȱofȱ1%ȱcomparedȱtoȱroughlyȱ9.4%ȱhere.ȱ(SeeȱDecl.ȱofȱJohnȱC.ȱ
Coffee,ȱJr.ȱdatedȱDec.ȱ6,ȱ2012ȱ¶ȱ20,ȱDkt.ȱNo.ȱ167;ȱDecl.ȱofȱGeoffreyȱP.ȱMillerȱ
datedȱDec.ȱ6,ȱ2012ȱ¶ȱ28,ȱDkt.ȱNo.ȱ166ȱ(discussingȱJordanȱMilev,ȱRobertȱ
Pattonȱ&ȱSvetlanaȱStarykh,ȱNationalȱEconomicȱResearchȱAssociates,ȱRecentȱ
TrendsȱinȱSecuritiesȱClassȱActionȱLitigation:ȱ2011ȱMidȬYearȱReview,ȱ(2011)).)ȱȱ

TheȱCourtȱneedȱnotȱheapȱsuperlativesȱonȱtheȱoutcomeȱinȱorderȱtoȱ
concludeȱthatȱtheseȱtwoȱGrinnellȱfactorsȱtogetherȱweighȱheavilyȱinȱfavorȱofȱ
approval.ȱThisȱrecoveryȱstandsȱoutȱinȱtheȱcrowd,ȱandȱisȱwellȱwithinȱtheȱ
rangeȱofȱreasonablenessȱwhenȱcomparingȱtheȱbestȱpossibleȱrecoveryȱtoȱtheȱ
risksȱofȱcontinuedȱlitigation.ȱAccordingly,ȱnearlyȱallȱofȱtheȱGrinnellȱfactorsȱ
stronglyȱsupportȱapproval.ȱ

4. OverallȱFairnessȱEvaluationȱ

TheȱCourtȱhasȱpressedȱtheȱpartiesȱtoȱexplainȱwhyȱtheyȱhaveȱagreedȱ
thatȱtheȱindividualsȱallegedlyȱresponsibleȱforȱCitigroup’sȱwrongsȱwillȱpayȱ
nothingȱinȱthisȱsettlementȱwhileȱCitigroup—thatȱis,ȱitsȱcurrentȱ
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shareholders,ȱincludingȱmanyȱofȱthoseȱallegedlyȱdefraudedȱbyȱ
defendants—footsȱtheȱbill.ȱAfterȱall,ȱcorporationsȱonlyȱactȱthroughȱhumanȱ
beings.ȱIndeed,ȱtheȱCourt’sȱconcernsȱalignȱwithȱtheȱscholarlyȱworkȱofȱoneȱ
ofȱLeadȱCounsel’sȱownȱexperts,ȱProfessorȱCoffee,ȱandȱothers.ȱSee,ȱe.g.,ȱJohnȱ
C.ȱCoffeeȱJr.,ȱReformingȱtheȱSecuritiesȱClassȱAction:ȱAnȱEssayȱonȱDeterrenceȱ
andȱItsȱImplementation,ȱ106ȱColum.ȱL.ȱRev.ȱ1534ȱ(2006).ȱTheȱCourtȱsharesȱ
ProfessorȱCoffee’sȱconcernȱthatȱsecuritiesȱclassȱactionsȱinȱwhichȱtheȱ
corporationȱandȱitsȱinsurersȱpayȱforȱtheȱreleaseȱofȱclaimsȱagainstȱitsȱ
corporateȱofficersȱandȱexecutivesȱhaveȱessentiallyȱnoȱdeterrentȱvalueȱforȱ
thoseȱexecutives—theȱonesȱwhoseȱactionsȱmatter.ȱTheȱCourtȱalsoȱlamentsȱ
thatȱtheȱshareholders,ȱasȱowners,ȱeffectivelyȱpayȱtheȱinsuranceȱpremiumsȱ
andȱanyȱsettlementȱamountsȱoverȱtheȱinsuranceȱcoverage,ȱsuchȱthatȱmostȱ
settlementsȱareȱessentiallyȱtransfersȱofȱwealthȱfromȱallȱpresentȱ
shareholdersȱtoȱaȱsubsetȱofȱpastȱandȱpresentȱshareholders,ȱwithȱsignificantȱ
sumsȱsiphonedȱoffȱinȱtheȱformȱofȱlawyers’ȱfeesȱandȱlitigationȱcosts.ȱId.ȱatȱ
1556Ȭ57.ȱ

TheȱCourt,ȱhowever,ȱconcludesȱthatȱtheȱRuleȱ23ȱsettlementȱapprovalȱ
processȱpresentsȱnoȱoccasionȱforȱtheȱCourtȱtoȱconsiderȱwhetherȱplaintiffs’ȱ
decisionȱnotȱtoȱseekȱpaymentȱfromȱtheȱindividualȱdefendantsȱandȱ
Citigroup’sȱdecisionȱtoȱuseȱonlyȱcorporateȱassetsȱtoȱpayȱforȱtheȱreleaseȱofȱ
allȱclaimsȱagainstȱhighȬrankingȱformerȱemployeesȱandȱdirectorsȱisȱfairȱtoȱ
Citigroup’sȱshareholders.ȱAsȱtheȱSecondȱCircuitȱhasȱexplained,ȱdistrictȱ
courtsȱareȱtoȱconsiderȱonlyȱwhetherȱ“totalȱcompensationȱtoȱclassȱmembersȱ
isȱfair,ȱreasonable,ȱandȱadequate,”ȱnotȱ“howȱtheȱdefendantsȱapportionȱ
liabilityȱforȱthatȱcompensationȱamongȱthemselves.”ȱInȱreȱWarnerȱCommc’ns.ȱ
Sec.ȱLitig.,ȱ798ȱF.2dȱ35,ȱ37ȱ(2dȱCir.ȱ1986).ȱInȱotherȱwords,ȱ“[t]heȱadequacyȱofȱ
theȱsettlementȱdoesȱnotȱdependȱuponȱtheȱallocationȱofȱthatȱamountȱamongȱ
theȱDefendants.”ȱInȱreȱNASDAQȱMkt.ȬMakersȱAntitrustȱLitig.,ȱ184ȱF.R.D.ȱ
506,ȱ512ȱ(S.D.N.Y.ȱ1999)ȱ(citingȱWarnerȱCommc’ns.,ȱ798ȱF.2dȱatȱ37)ȱ(denyingȱ
classȱmemberȱaccessȱtoȱsealedȱdocumentȱdetailingȱapportionmentȱofȱ
defendants’ȱpayments).ȱThatȱtheȱapportionmentȱofȱliabilityȱhereȱandȱinȱ
similarȱcasesȱmightȱnotȱserveȱasȱaȱdeterrentȱtoȱfutureȱcorporateȱ
wrongdoingȱisȱaȱconcernȱforȱCongressȱandȱtheȱSEC,ȱnotȱforȱaȱdistrictȱcourtȱ
reviewingȱaȱsecuritiesȱclassȱactionȱsettlement.ȱSeeȱWarnerȱCommc’ns.,ȱ798ȱ
F.2dȱatȱ37;ȱNASDAQȱMkt.ȬMakers,ȱ184ȱF.R.D.ȱatȱ512.ȱ
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Withȱthatȱclarification,ȱtheȱCourtȱconcludesȱthatȱnearlyȱeveryȱ
traditionalȱindicatorȱofȱaȱsettlement’sȱfairnessȱpointsȱinȱfavorȱofȱapprovalȱ
ofȱthisȱsettlement.ȱTheȱCourtȱfindsȱthatȱitȱisȱcertainlyȱfair,ȱreasonable,ȱandȱ
adequate.ȱAccordingly,ȱtheȱCourtȱgrantsȱtheȱmotionȱforȱfinalȱapprovalȱofȱ
theȱsettlement.ȱ

IV. FINALȱAPPROVALȱOFȱTHEȱPLANȱOFȱALLOCATIONȱ

“Asȱaȱgeneralȱrule,ȱtheȱadequacyȱofȱanȱallocationȱplanȱturnsȱonȱ
whetherȱcounselȱhasȱproperlyȱapprisedȱitselfȱofȱtheȱmeritsȱofȱallȱclaims,ȱ
andȱwhetherȱtheȱproposedȱapportionmentȱisȱfairȱandȱreasonableȱinȱlightȱofȱ
thatȱinformation.”ȱPaineWebber,ȱ171ȱF.R.D.ȱatȱ133.ȱ“Anȱallocationȱformulaȱ
needȱonlyȱhaveȱaȱreasonable,ȱrationalȱbasis,ȱparticularlyȱifȱrecommendedȱ
byȱexperiencedȱandȱcompetentȱclassȱcounsel.”ȱInȱreȱWorldCom,ȱInc.ȱSec.ȱ
Litig.,ȱ388ȱF.ȱSupp.ȱ2dȱ319,ȱ344ȱ(S.D.N.Y.ȱ2005)ȱ(citationsȱandȱquotationȱ
marksȱomitted).ȱ“Aȱreasonableȱplanȱmayȱconsiderȱtheȱrelativeȱstrengthȱandȱ
valuesȱofȱdifferentȱcategoriesȱofȱclaims.”ȱInȱreȱTelik,ȱInc.ȱSec.ȱLitig.,ȱ576ȱF.ȱ
Supp.ȱ2dȱ570,ȱ580ȱ(S.D.N.Y.ȱ2008)ȱ(citingȱInȱreȱGlobalȱCrossingȱSec.ȱ&ȱERISAȱ
Litig.,ȱ225ȱF.R.D.ȱ436,ȱ462ȱ(S.D.N.Y.ȱ2004)).ȱȱ

Theȱplanȱofȱallocationȱinȱthisȱactionȱ(theȱ“Plan”)ȱderivesȱfromȱtheȱ
allegedȱcorrectiveȱdisclosuresȱandȱtheȱmarket’sȱreactionȱtoȱthoseȱ
disclosures.ȱPlaintiffs’ȱexpertȱestimatedȱtheȱportionȱofȱtheȱdropȱinȱpriceȱ
followingȱeachȱcorrectiveȱdisclosureȱthatȱisȱattributableȱtoȱrevelationȱofȱtheȱ
informationȱthatȱtheȱmisstatementsȱconcealedȱpursuantȱtoȱtheȱlawȱ
governingȱlossȱcausation.ȱTheȱPlanȱthenȱtreatsȱthatȱportionȱofȱtheȱpriceȬ
dropȱasȱtheȱestimatedȱinflationȱinȱtheȱpriceȱofȱCitigroupȱstockȱforȱtheȱ
periodȱbetweenȱtheȱpriorȱcorrectiveȱdisclosureȱ(orȱtheȱstartȱofȱtheȱclassȱ
period)ȱandȱthatȱcorrectiveȱdisclosure.ȱTheȱresultingȱscheduleȱofȱestimatedȱ
shareȬpriceȱinflationȱisȱtheȱfoundationȱforȱtheȱPlan:ȱ

TransactionȱDateȱ PerȱShareȱPriceȱInflationȱ

2/26/07ȱ–ȱ11/4/07ȱ $4.94ȱ

11/5/07ȱ $3.38ȱ

11/6/07ȱ–ȱ11/18/07ȱ $1.72ȱ

11/19/07ȱ–ȱ1/14/08ȱ $1.15ȱ

1/15/08ȱ $0.71ȱ
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1/16/08ȱ–ȱ4/18/08ȱ $0.10ȱ

Theȱinflationȱatȱtheȱtimeȱofȱeachȱclassȱmember’sȱpurchaseȱisȱtheȱperȱshareȱ
harmȱsheȱinitiallyȱsustainedȱdueȱtoȱtheȱallegedȱfraud.ȱIf,ȱhowever,ȱtheȱclassȱ
memberȱsoldȱbeforeȱtheȱfinalȱcorrectiveȱdisclosure,ȱtheȱPlanȱthenȱsubtractsȱ
fromȱtheȱharmȱatȱtheȱtimeȱofȱpurchaseȱtheȱinflationȱinȱtheȱpriceȱsheȱ
receivedȱatȱtheȱtimeȱofȱsale.ȱTheȱresult—theȱtotalȱharmȱatȱpurchaseȱminusȱ
gainȱatȱsale—isȱeachȱclassȱmember’sȱ“RecognizedȱLoss.”ȱOnceȱallȱclassȱ
members’ȱRecognizedȱLossesȱareȱdetermined,ȱtheȱPlanȱprovidesȱforȱaȱ
proportionalȱallocationȱofȱtheȱnetȱsettlementȱfund.ȱInȱotherȱwords,ȱifȱtheȱ
totalȱRecognizedȱLossȱofȱallȱclassȱmembersȱisȱtripleȱtheȱamountȱofȱtheȱ
settlementȱfundȱthatȱremainsȱafterȱdeductingȱcostsȱandȱfees,ȱeachȱclassȱ
memberȱwillȱreceiveȱoneȱthirdȱofȱtheirȱRecognizedȱLoss.ȱNoȱoneȱhasȱfiledȱ
anyȱsubstantiveȱobjectionȱtoȱtheȱfairnessȱofȱthatȱformula.ȱ

TheȱprincipalȱobjectionȱtoȱtheȱPlanȱcomesȱfromȱtheȱFAȱCAPȱobjectorsȱ
andȱrelatesȱtoȱtheȱapplicationȱofȱitsȱunderlyingȱformulaȱtoȱFAȱCAPȱ
participants’ȱpurchases.ȱClassȱmembersȱwhoȱacquiredȱtheirȱCitigroupȱ
stockȱthroughȱtheȱFAȱCAP’sȱemployeeȱstockȬpurchaseȱplanȱdidȱnotȱ
purchaseȱtheirȱsharesȱinȱtraditionalȱopenȱmarketȱtransactions,ȱandȱsoȱtheȱ
CourtȱmustȱclarifyȱtheȱapplicationȱofȱtheȱPlanȱtoȱtheirȱpurchases.ȱ

TheȱFAȱCAPȱoperatedȱasȱfollows:ȱInȱDecember,ȱbeforeȱtheȱstartȱofȱeachȱ
calendarȱyear,ȱemployeesȱeligibleȱtoȱparticipateȱinȱtheȱFAȱCAPȱdecidedȱ
whetherȱtoȱreceiveȱpartȱofȱtheirȱcompensationȱforȱtheȱyearȱinȱtheȱformȱofȱ
Citigroupȱstock.ȱTheȱparticipantȱagreedȱtoȱhaveȱaȱcertainȱamountȱofȱhisȱ
preȬtaxȱpaycheckȱdeductedȱeachȱmonthȱtoȱbeȱappliedȱtoȱtheȱpurchaseȱofȱ
stock.ȱButȱtheȱstockȱwasȱawardedȱafterȱcompletingȱeachȱsixȬmonthȱblockȱofȱ
employmentȱbasedȱonȱanȱaverageȱofȱtheȱclosingȱpriceȱatȱtheȱendȱofȱeachȱofȱ
thoseȱsixȱmonths,ȱlessȱaȱ25%ȱdiscount.ȱForȱexample,ȱtheȱemployeeȱwouldȱ
electȱtoȱparticipateȱthroughoutȱ2007ȱinȱDecemberȱ2006.ȱEachȱmonth,ȱmoneyȱ
wasȱdeductedȱfromȱhisȱpaycheck.ȱInȱearlyȱJuly,ȱheȱreceivedȱanȱawardȱ
basedȱonȱhisȱcontributionsȱoverȱtheȱpriorȱsixȱmonthsȱandȱanȱaverageȱofȱtheȱ
closingȱpriceȱonȱtheȱlastȱtradingȱdayȱofȱeachȱmonthȱfromȱJanuaryȱtoȱJune.ȱIfȱ
theȱparticipantȱhadȱcommittedȱ$1,000ȱperȱmonthȱandȱtheȱaverageȱofȱtheȱsixȱ
closingȱpricesȱwasȱ$40,ȱsuchȱthatȱtheȱpriceȱafterȱdiscountȱwasȱ$30,ȱtheȱ
participantȱinȱJulyȱwasȱawardedȱ200ȱsharesȱ($6,000ȱdividedȱbyȱ$30).ȱThatȱ
cycleȱrepeatedȱforȱJulyȱ2007ȱthroughȱDecemberȱ2007ȱbasedȱonȱtheȱsameȱ
Decemberȱ2006ȱelection,ȱwithȱsharesȱthenȱawardedȱinȱJanuaryȱ2008.ȱThus,ȱ
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forȱeachȱaward,ȱtheȱparticipantȱcommitsȱinȱDecember,ȱtheȱpriceȱisȱ
determinedȱusingȱmarketȱpricesȱfromȱsixȱdifferentȱdaysȱspreadȱoverȱsixȱ
monthsȱ(JanuaryȱtoȱJuneȱorȱJulyȱtoȱDecember),ȱandȱtheȱsharesȱareȱthenȱ
awardedȱshortlyȱafterȱtheȱfinalȱpriceȱinputȱisȱdetermined.ȱȱ

TheȱpartiesȱcontendȱthatȱonlyȱtheȱJulyȱ2007ȱandȱJanuaryȱ2008ȱawardsȱ
shouldȱbeȱcompensatedȱunderȱtheȱPlanȱbecauseȱthoseȱareȱtheȱonlyȱawardsȱ
thatȱoccurredȱduringȱtheȱclassȱperiod:ȱFebruaryȱ26,ȱ2007ȱ–ȱAprilȱ18,ȱ2008.ȱ
TheȱFAȱCAPȱobjectorsȱcontendȱthatȱtheȱJulyȱ2008ȱawardȱshouldȱalsoȱbeȱ
includedȱtoȱtheȱextentȱthatȱparticipantsȱcommittedȱduringȱtheȱclassȱperiod,ȱ
paidȱintoȱtheȱFAȱCAPȱduringȱtheȱclassȱperiodȱinȱtheȱformȱofȱbothȱlaborȱandȱ
payrollȱdeductions,ȱandȱpaidȱaȱpriceȱdeterminedȱinȱpartȱbyȱclassȱperiodȱ
marketȱprices.ȱInȱsubstance,ȱobjectorsȱcontend,ȱtheȱtransactionȱoccursȱinȱ
monthlyȱinstallmentsȱevenȱifȱtheȱsharesȱareȱawardedȱinȱsemiȬannualȱ
blocks;ȱthoseȱmonthlyȱwithdrawalsȱandȱpriceȬinputsȱdeterminedȱtheȱeffectȱ
ofȱtheȱfraudȱonȱtheirȱpurchasesȱandȱsoȱshouldȱdetermineȱtheirȱ
compensationȱhere.ȱȱ

TheȱCourtȱagreesȱwithȱobjectors.ȱTheȱsettlingȱparties’ȱformalisticȱviewȱ
isȱinconsistentȱwithȱtheȱ“flexib[ility]”ȱrequiredȱwhenȱapplyingȱSectionȱ
10(b)ȱofȱtheȱExchangeȱAct.ȱSeeȱSECȱv.ȱZandford,ȱ535ȱU.S.ȱ813,ȱ819ȱ(2002);ȱ
SuperintendentȱofȱIns.ȱv.ȱBanker’sȱLifeȱ&ȱCas.ȱCo.,ȱ404ȱU.S.ȱ6,ȱ12ȱ(1971).ȱSectionȱ
10(b)ȱbroadlyȱprohibitsȱfraudȱ“inȱconnectionȱwithȱtheȱpurchaseȱorȱsaleȱofȱ
anyȱsecurity.”ȱ15ȱU.S.C.ȱ§ȱ78j(b).ȱTheȱemployees,ȱhavingȱalreadyȱ
committedȱtoȱparticipate,ȱeachȱmonthȱhadȱmoneyȱtakenȱfromȱtheirȱsalariesȱ
toȱpurchaseȱsharesȱbasedȱonȱtheȱmarketȱpriceȱatȱtheȱendȱofȱeachȱmonth.ȱ
TheȱallegedȱfraudȱaffectedȱFAȱCAPȱparticipants’ȱpurchaseȱofȱtheȱsecurityȱ
inȱmonthlyȱincrements,ȱandȱsoȱtooȱshouldȱtheirȱremedyȱbeȱcalculatedȱinȱ
monthlyȱincrements.ȱTreatingȱtheȱpurchaseȱasȱoccurringȱinȱmonthlyȱ
installmentsȱforȱpurposesȱofȱtheȱPlanȱbetterȱaccordsȱwithȱtheȱsubstanceȱofȱ
theȱtransactionsȱandȱsoȱbetterȱ“effectuate[s]ȱ[theȱstatute’s]ȱremedialȱ
purposes.”ȱSeeȱZandford,ȱ535ȱU.S.ȱatȱ819.ȱOfȱcourse,ȱtheȱFAȱCAPȱ
participantsȱcannotȱhaveȱitȱbothȱways.ȱIfȱtheȱJanuary,ȱFebruary,ȱandȱMarchȱ
installmentsȱofȱtheȱJulyȱ2008ȱawardȱareȱincluded,ȱthenȱtheȱJanuaryȱ
installmentȱofȱtheȱJulyȱ2007ȱawardȱmustȱbeȱexcludedȱbecauseȱitȱprecedesȱ
theȱstartȱofȱtheȱclassȱperiod.ȱ
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Inȱsum,ȱtheȱCourtȱconcludesȱthatȱtheȱbasisȱforȱtheȱPlanȱisȱrational,ȱandȱ
thatȱtheȱPlanȱisȱfairȱandȱadequate.ȱTheȱshareȬpriceȱinflationȱscheduleȱ
reflectsȱthatȱ“theȱinjuriesȱclaimedȱbyȱdifferentȱclassȱmembersȱhaveȱbeenȱ
sustainedȱunderȱsignificantlyȱdifferentȱ.ȱ.ȱ.ȱfactualȱcircumstances.”ȱSeeȱ
PaineWebber,ȱ171ȱF.R.D.ȱatȱ133.ȱTheȱeffectȱofȱtheȱfraudȱonȱtheȱmarketȱprice,ȱ
andȱthusȱtheȱharmȱsufferedȱbyȱpurchasers,ȱchangedȱeachȱtimeȱtheȱmarketȱ
learnedȱmoreȱofȱtheȱtruth.ȱTheȱCourtȱinterpretsȱtheȱPlanȱtoȱapplyȱtoȱtheȱFAȱ
CAPȱobjectorsȱinȱpreciselyȱtheȱmannerȱtheyȱpropose.ȱAccordingly,ȱtheȱ
Courtȱgrantsȱtheȱmotionȱforȱfinalȱapprovalȱofȱtheȱproposedȱplanȱofȱ
allocation.ȱ

V. FEEȱAWARDȱ

A. PercentageȱofȱtheȱFundȱMethodȱwithȱLodestarȱCrossȬCheckȱ

Courtsȱtraditionallyȱawardȱplaintiffs’ȱcounselȱfeesȱinȱclassȱactionsȱ
basedȱonȱeitherȱaȱreasonableȱpercentageȱofȱtheȱsettlementȱfundȱorȱanȱ
assessmentȱbyȱtheȱcourtȱofȱtheȱmarketȱvalueȱofȱtheȱworkȱplaintiffs’ȱ
attorneysȱperformed.ȱTheȱformerȱisȱknownȱasȱtheȱpercentageȱofȱtheȱfundȱ
method,ȱandȱtheȱlatterȱisȱtheȱlodestarȱmethod.ȱInȱcomplexȱsecuritiesȱfraudȱ
classȱactions,ȱcourtsȱhaveȱlongȱobservedȱthatȱtheȱ“theȱtrendȱinȱthisȱCircuitȱ
hasȱbeenȱtowardȱtheȱuseȱofȱaȱpercentageȱofȱrecoveryȱasȱtheȱpreferredȱ
methodȱofȱcalculatingȱtheȱawardȱforȱclassȱcounselȱinȱcommonȱfundȱcases.”ȱ
InȱreȱBeaconȱAssocs.ȱLitig.,ȱNo.ȱ09ȱCiv.ȱ777ȱ(CM),ȱ2013ȱWLȱ2450960,ȱatȱ*5ȱ
(S.D.N.Y.ȱMayȱ9,ȱ2013);ȱseeȱalso,ȱe.g.,ȱInȱreȱAvonȱProds.,ȱInc.ȱSec.ȱLitig.,ȱNo.ȱ89ȱ
Civ.ȱ6216ȱ(MEL),ȱ1992ȱWLȱ349768ȱ(S.D.N.Y.ȱNov.ȱ6,ȱ1992).ȱInȱfact,ȱtheȱ
“trend”ȱofȱusingȱtheȱpercentageȱofȱtheȱfundȱmethodȱtoȱcompensateȱ
plaintiffs’ȱcounselȱinȱmajorȱsecuritiesȱfraudȱclassȱactionsȱisȱnowȱfirmlyȱ
entrenchedȱinȱtheȱjurisprudenceȱofȱthisȱCircuit.ȱ

Butȱthatȱmethodȱdoesȱnotȱrenderȱtheȱlodestarȱirrelevant.ȱ“Itȱbearsȱ
emphasisȱthatȱwhetherȱcalculatedȱpursuantȱtoȱtheȱlodestarȱorȱtheȱ
percentageȱmethod,ȱtheȱfeesȱawardedȱinȱcommonȱfundȱcasesȱmayȱnotȱ
exceedȱwhatȱisȱ‘reasonable’ȱunderȱtheȱcircumstances.”ȱGoldbergerȱv.ȱ
IntegratedȱRes.,ȱInc.,ȱ209ȱF.3dȱ43,ȱ47ȱ(2dȱCir.ȱ2000)ȱ(citationȱomitted).ȱPartȱofȱ
theȱreasonablenessȱinquiryȱisȱaȱcomparisonȱofȱtheȱlodestarȱtoȱtheȱfeesȱ
awardedȱpursuantȱtoȱtheȱpercentageȱofȱtheȱfundȱmethodȱ“[a]sȱaȱ‘crossȬ
check.’”ȱWalȬMartȱStores,ȱ396ȱF.3dȱatȱ123ȱ(quotingȱGoldberger,ȱ209ȱF.3dȱatȱ
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50).ȱMoreover,ȱasȱLeadȱCounsel’sȱownȱexpertȱrecognizes,ȱtheȱlodestarȱ
crossȬcheckȱisȱparticularlyȱimportantȱinȱsoȬcalledȱmegaȬfundȱsettlementsȱ
suchȱasȱthisȱone.ȱ(MillerȱDecl.ȱ¶ȱ32.)ȱTheȱcrossȬcheckȱisȱcrucialȱbecauseȱ
“economiesȱofȱscaleȱcouldȱcauseȱwindfallsȱinȱcommonȱfundȱcases”ȱwithȱ
largeȱfunds,ȱagainȱsuchȱasȱthisȱone.ȱSeeȱWalȬMartȱStores,ȱ396ȱF.3dȱatȱ121ȱ
(citingȱGoldberger,ȱ209ȱF.3dȱatȱ52).ȱForȱthatȱsameȱreason,ȱ“courtsȱhaveȱ
traditionallyȱawardedȱfeesȱforȱcommonȱfundȱcasesȱinȱtheȱlowerȱrangeȱofȱ
whatȱisȱreasonable.”ȱId.ȱWithȱthatȱbackground,ȱtheȱCourtȱconsidersȱtheȱ
reasonablenessȱofȱKirby’sȱrequestȱforȱ$97.5ȱmillionȱinȱattorneys’ȱfees—anȱ
awardȱofȱroughlyȱ16.5%ȱofȱtheȱ$590ȱmillionȱfund.ȱȱ

B. AssessingȱReasonablenessȱPursuantȱtoȱGoldbergerȱ

CourtsȱinȱthisȱCircuitȱdetermineȱreasonablenessȱbyȱreferenceȱtoȱtheȱ
factorsȱsetȱforthȱinȱGoldbergerȱv.ȱIntegratedȱResources,ȱInc.,ȱandȱknownȱasȱtheȱ
Goldbergerȱfactors:ȱ

(1)ȱtheȱtimeȱandȱlaborȱexpendedȱbyȱcounsel;ȱ

(2)ȱtheȱmagnitudeȱandȱcomplexitiesȱofȱtheȱlitigation;ȱ

(3)ȱtheȱriskȱofȱtheȱlitigationȱ.ȱ.ȱ.ȱ;ȱ

(4)ȱtheȱqualityȱofȱrepresentation;ȱ

(5)ȱtheȱrequestedȱfeeȱinȱrelationȱtoȱtheȱsettlement;ȱandȱ

(6)ȱpublicȱpolicyȱconsiderations.ȱ

WalȬMartȱStores,ȱ396ȱF.3dȱatȱ121ȱ(quotingȱGoldberger,ȱ209ȱF.3dȱatȱ50).ȱTheȱ
Courtȱwillȱconsiderȱeachȱfactorȱinȱturn.ȱ

1. TimeȱandȱLaborȱExpendedȱbyȱCounsel:ȱTheȱLodestarȱ

Assessingȱtheȱextentȱofȱtimeȱandȱlaborȱexpendedȱeffectivelyȱentailsȱanȱ
estimateȱofȱLeadȱCounsel’sȱlodestar.ȱSeeȱFebusȱv.ȱGuardianȱFirstȱFundingȱ
Grp.,ȱLLC,ȱ870ȱF.ȱSupp.ȱ2dȱ337,ȱ339ȱ(S.D.N.Y.ȱ2012)ȱ(citationȱomitted).ȱTheȱ
lodestarȱisȱ“basedȱuponȱtheȱnumberȱofȱhoursȱreasonablyȱexpendedȱbyȱ
counselȱonȱtheȱlitigationȱmultipliedȱbyȱaȱreasonableȱhourlyȱrate.”ȱReiterȱv.ȱ
MTAȱNewȱYorkȱCityȱTransitȱAuth.,ȱ457ȱF.3dȱ224,ȱ232ȱ(2dȱCir.ȱ2006)ȱ(citingȱ
Blanchardȱv.ȱBergeron,ȱ489ȱU.S.ȱ87,ȱ94ȱ(1989)).ȱȱ
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LeadȱCounselȱandȱtheȱlawȱfirmsȱthatȱworkedȱwithȱitȱexpendedȱvastȱ
numbersȱofȱhoursȱandȱshouldȱbeȱcompensatedȱforȱtheirȱefforts.ȱWhatȱisȱinȱ
disputeȱisȱwhetherȱallȱofȱthoseȱhoursȱandȱtheȱhourlyȱratesȱproffered—toȱ
translateȱthoseȱhoursȱintoȱaȱhypotheticalȱfee—areȱreasonable.ȱ“Becauseȱtheȱ
lodestarȱisȱbeingȱusedȱmerelyȱasȱaȱcrossȬcheck,ȱitȱisȱunnecessaryȱforȱtheȱ
Courtȱtoȱdelveȱintoȱeachȱhourȱofȱworkȱthatȱwasȱperformedȱbyȱcounselȱtoȱ
ascertainȱwhetherȱtheȱnumberȱofȱhoursȱreportedlyȱexpendedȱwasȱ
reasonable.”ȱInȱreȱIPOȱSec.ȱLitig.,ȱ671ȱF.ȱSupp.ȱ2dȱ467,ȱ506ȱ(S.D.N.Y.ȱ2009)ȱ
(citingȱGoldberger,ȱ209ȱF.3dȱatȱ50).ȱSimilarly,ȱtheȱCourtȱneedȱnotȱdetermineȱ
withȱprecisionȱaȱreasonableȱhourlyȱrateȱforȱeachȱattorney.ȱButȱtheȱlodestarȱ
servesȱlittleȱpurposeȱasȱaȱcrossȬcheckȱifȱitȱisȱacceptedȱatȱfaceȱvalue.ȱȱ

TheȱCourtȱfirstȱidentifiesȱhoursȱthatȱitȱconcludesȱwereȱnotȱreasonablyȱ
expendedȱforȱpurposesȱofȱLeadȱCounsel’sȱlodestar.ȱTheȱhoursȱatȱissueȱ
includeȱtheȱfollowing:ȱ(1)ȱEntwistleȱ&ȱCappucci’sȱworkȱunsuccessfullyȱ
seekingȱappointmentȱasȱleadȱcounsel;ȱ(2)ȱvastȱnumbersȱofȱhoursȱspentȱonȱ
discoveryȱafterȱsettlementȱwasȱreached,ȱlargelyȱbyȱcontractȱattorneys;ȱandȱ
(3)ȱinstancesȱofȱwasteȱandȱinefficiencyȱthatȱrequireȱanȱacrossȬtheȬboardȱ
lodestarȱcut.ȱTheȱCourtȱnextȱdeterminesȱthatȱaȱreasonableȱclient,ȱonȱ
balance,ȱwouldȱacceptȱtheȱratesȱsubmittedȱforȱassociates,ȱcounsel,ȱpartnersȱ
andȱsupportȱstaff,ȱbutȱwouldȱnotȱpayȱtheȱprofferedȱassociateȬlevelȱratesȱforȱ
theȱservicesȱofȱcontractȱattorneysȱtoȱreviewȱdocuments.ȱ

a. Hoursȱreasonablyȱexpendedȱ

TheȱCourt’sȱtaskȱisȱtoȱprobeȱ“theȱvalidityȱofȱtheȱrepresentationsȱthatȱaȱ
certainȱnumberȱofȱhoursȱwereȱusefullyȱandȱreasonablyȱexpended.”ȱLundayȱ
v.ȱCityȱofȱAlbany,ȱ42ȱF.3dȱ131,ȱ134ȱ(2dȱCir.ȱ1994).ȱȱ

i. Theȱ$4ȱmillionȱinȱlodestarȱthatȱEntwistleȱ&ȱCappucciȱ
expendedȱunsuccessfullyȱattemptingȱtoȱbecomeȱleadȱ
counselȱisȱnotȱcompensable.ȱ

Notȱeveryȱhourȱworkedȱbyȱeveryȱattorneyȱwhoȱseeksȱtoȱrepresentȱaȱ
classȱisȱdueȱcompensationȱfromȱtheȱclass.ȱLeadȱCounselȱhasȱincludedȱinȱtheȱ
lodestarȱtheȱhoursȱincurredȱbyȱattorneysȱatȱotherȱfirmsȱthatȱwereȱassistingȱ
Kirbyȱinȱprosecutingȱthisȱaction,ȱincludingȱtheȱhoursȱofȱEntwistleȱ&ȱ
Cappucci.ȱButȱEntwistleȱ&ȱCappucci’sȱhoursȱareȱnotȱlimitedȱtoȱitsȱworkȱ
assistingȱLeadȱCounsel;ȱthoseȱhoursȱincludeȱ$4ȱmillionȱEntwistleȱ&ȱ
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Cappucciȱspentȱattemptingȱtoȱsecureȱappointmentȱasȱleadȱcounselȱforȱ
itself—includingȱitsȱmotionȱtoȱreconsiderȱtheȱCourt’sȱappointmentȱofȱKirbyȱ
asȱleadȱcounsel.ȱTheȱhoursȱEntwistleȱ&ȱCappucciȱspentȱunsuccessfullyȱ
seekingȱappointmentȱshouldȱnotȱyieldȱcompensationȱfromȱaȱclassȱtheyȱ
wereȱnotȱappointedȱtoȱrepresent.ȱLeadȱCounselȱcannot,ȱbyȱlaterȱchoosingȱ
Entwistleȱ&ȱCappucciȱtoȱassistȱitsȱefforts,ȱconvertȱtheȱhoursȱEntwistleȱspentȱ
unsuccessfullyȱattemptingȱtoȱbecomeȱleadȱcounselȱintoȱcompensableȱtime.ȱ

“Itȱisȱwellȱestablishedȱthatȱtheȱcommonȱfundȱdoctrineȱpermitsȱ
attorneysȱwhoseȱworkȱcreatedȱaȱcommonȱfundȱforȱtheȱbenefitȱofȱaȱgroupȱofȱ
plaintiffsȱtoȱreceiveȱreasonableȱattorneys’ȱfeesȱfromȱtheȱfund.”ȱVictorȱv.ȱ
ArgentȱClassicȱConvertibleȱArbitrageȱFundȱL.P.,ȱ623ȱF.3dȱ82,ȱ86ȱ(2dȱCir.ȱ2010).ȱ
Althoughȱcourtsȱhaveȱtypicallyȱappliedȱthatȱdoctrineȱtoȱcompensateȱ
attorneysȱwhoȱperformedȱworkȱinȱtheȱearlyȱstagesȱofȱaȱclassȱactionȱbutȱ
wereȱnotȱselectedȱasȱleadȱcounsel,ȱsuchȱworkȱisȱcompensableȱonlyȱtoȱtheȱ
extentȱtheȱattorney’sȱworkȱ“confer[red]ȱsubstantialȱbenefitsȱonȱtheȱclass.”ȱ
Id.ȱatȱ87.ȱAsȱinterimȱleadȱcounsel,ȱKirbyȱwasȱfreeȱtoȱseekȱassistanceȱfromȱ
otherȱfirms,ȱincludingȱfromȱrecentlyȱcompetingȱmovantsȱforȱtheȱsameȱ
position,ȱandȱtoȱincludeȱinȱtheȱlodestarȱtheȱworkȱthoseȱfirmsȱreasonablyȱ
performedȱunderȱKirby’sȱsupervisionȱinȱprosecutingȱtheȱcase.ȱButȱtheȱ
decisionȱbyȱKirbyȱtoȱseekȱtheȱassistanceȱofȱEntwistleȱ&ȱCappucciȱcannotȱ
turnȱ$4ȱmillionȱinȱtimeȱEntwistleȱ&ȱCappucciȱspentȱopposingȱKirby’sȱ
appointmentȱasȱleadȱcounselȱintoȱcashȱforȱtheȱlawyers.ȱ

Kirby’sȱargumentsȱinȱfavorȱofȱincludingȱEntwistleȱ&ȱCappucci’sȱhoursȱ
priorȱtoȱtheȱallianceȱbetweenȱthoseȱfirmsȱareȱtheȱfollowing:ȱ(1)ȱthatȱ
Entwistleȱ&ȱCappucciȱwasȱattemptingȱtoȱbenefitȱtheȱclassȱbecauseȱthatȱfirmȱ
wasȱattemptingȱtoȱbeȱappointedȱinterimȱleadȱcounselȱandȱrepresentȱtheȱ
class;ȱ(2)ȱthatȱtheȱcontestationȱofȱtheȱinterimȱappointmentȱisȱitselfȱaȱbenefitȱ
toȱtheȱclassȱinsofarȱasȱcompetitionȱyieldsȱtheȱbestȱrepresentative;ȱandȱ(3)ȱ
thatȱsomeȱofȱEntwistleȱ&ȱCappucci’sȱhoursȱbenefittedȱtheȱclassȱinsofarȱasȱ
theȱultimateȱconsolidatedȱcomplaintȱincorporatedȱatȱleastȱinȱpartȱEntwistleȱ
&ȱCappucci’sȱpriorȱworkȱproduct.ȱȱ

LeadȱCounsel’sȱfirstȱargumentȱisȱpremisedȱuponȱanȱuntenableȱreadȱofȱ
theȱcaseȱlawȱthatȱconfusesȱintentionsȱwithȱimpact;ȱtheȱworkȱmustȱhaveȱ
actuallyȱbenefitedȱtheȱclass.ȱSeeȱInȱreȱElanȱSec.ȱLitig.,ȱ385ȱF.ȱSupp.ȱ2dȱ363,ȱ
374ȱ(S.D.N.Y.ȱ2005)ȱ(strikingȱfromȱlodestarȱunappointedȱcounsel’sȱhoursȱ
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becauseȱ“theirȱeffortsȱdoȱnotȱappearȱappreciablyȱtoȱhaveȱbenefittedȱtheȱ
Class”).ȱAcceptingȱLeadȱCounsel’sȱpositionȱwouldȱpermitȱvariousȱ
competingȱfirmsȱtoȱextractȱcompensationȱforȱduplicativeȱwork.ȱFurther,ȱitȱ
wouldȱencourageȱappointedȱcounselȱtoȱchooseȱtheirȱcoȬcounselȱnotȱforȱ
theirȱskillȱorȱknowledgeȱbutȱforȱtheȱportfolioȱofȱlodestarȬinflatingȱworkȱ
alreadyȱcompleted.ȱȱ

LeadȱCounsel’sȱsecondȱargumentȱactuallyȱsupportsȱtheȱinclusionȱofȱ
Kirby’sȱhours,ȱbutȱnotȱtheȱinclusionȱofȱEntwistleȱ&ȱCappucci’s.ȱTheȱCourtȱ
agreesȱthatȱtheȱinterimȱappointmentȱprocessȱisȱnecessaryȱtoȱtheȱprogressȱofȱ
theȱaction,ȱandȱthatȱtheȱclassȱbenefitsȱfromȱtheȱselectionȱofȱcapableȱcounsel.ȱ
TheȱCourtȱselectedȱKirby,ȱtheȱactionȱproceeded,ȱandȱtheȱclassȱthusȱ
benefitedȱfromȱKirby’sȱeffortsȱtoȱsecureȱappointment.ȱButȱtheȱCourtȱ
rejectedȱEntwistleȱ&ȱCappucci’sȱargumentsȱonȱbehalfȱofȱtheȱFundsȱagainstȱ
Kirby’sȱappointment;ȱEntwistleȱ&ȱCappucciȱandȱitsȱclientsȱevenȱ
abandonedȱthoseȱargumentsȱinȱwithdrawingȱtheirȱmotionȱforȱ
reconsideration.ȱKirbyȱcannotȱseriouslyȱargueȱthatȱthoseȱunsuccessfulȱ
effortsȱtoȱremoveȱKirbyȱconferredȱsubstantialȱbenefitsȱonȱtheȱclass.ȱSeeȱid.ȱ
(unappointedȱcounselȱhadȱ“notȱestablish[ed]ȱwhyȱtheyȱshouldȱbeȱ
compensatedȱfor,ȱamongȱotherȱthings,ȱseekingȱbutȱfailingȱtoȱbeȱappointedȱ
leadȱcounsel”).ȱ

Finally,ȱtheȱthirdȱargumentȱisȱmeritoriousȱasȱaȱmatterȱofȱdoctrineȱbutȱ
notȱsupportedȱonȱthisȱrecord.ȱCourtsȱhaveȱinvokedȱtheȱcommonȱfundȱ
doctrineȱtoȱawardȱunappointedȱcounselȱ“reasonableȱcompensation”ȱforȱ
uniqueȱworkȱthatȱinȱfactȱbenefitedȱtheȱclass.ȱSeeȱVictor,ȱ623ȱF.3dȱatȱ87.ȱButȱ
“nonȬleadȱcounselȱisȱnotȱautomaticallyȱentitledȱtoȱanȱawardȱfromȱaȱ
commonȱfundȱeachȱtimeȱoneȱofȱitsȱclaimsȱisȱutilizedȱinȱtheȱcomplaintȱthatȱ
leadȱcounselȱultimatelyȱfiles.”ȱId.ȱEntwistleȱ&ȱCappucciȱhasȱarguedȱthatȱitsȱ
workȱonȱtheȱFunds’ȱcomplaintȱwasȱincorporatedȱintoȱtheȱoperativeȱ
consolidatedȱcomplaintȱandȱthusȱbenefittedȱtheȱclass.ȱNeitherȱEntwistleȱ&ȱ
CappucciȱnorȱKirbyȱhasȱidentifiedȱanyȱspecificȱallegationsȱthatȱwouldȱnotȱ
haveȱbeenȱincludedȱbutȱforȱEntwistle’sȱpreȬappointmentȱefforts;ȱtheyȱhaveȱ
onlyȱidentifiedȱmanyȱallegationsȱthatȱwereȱincludedȱinȱbothȱtheȱFunds’ȱ
complaintȱandȱtheȱconsolidatedȱcomplaint.ȱNor,ȱmoreȱspecifically,ȱhaveȱ
theyȱshownȱthatȱtheirȱeffortsȱaddedȱtoȱtheȱcomplaintȱaȱclaimȱthatȱsurvivedȱ
theȱmotionȱtoȱdismiss.ȱWorkȱthatȱisȱotherwiseȱnonȬcompensableȱcannotȱbeȱ
billedȱtoȱtheȱclassȱbasedȱonlyȱonȱCounsel’sȱsayȬsoȱthatȱtheȱworkȱconferredȱ
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anȱunspecifiedȱbenefit.ȱLeadȱCounselȱhaveȱfailedȱtoȱcarryȱtheirȱburdenȱofȱ
demonstratingȱthatȱEntwistleȱ&ȱCappucci’sȱworkȱpriorȱtoȱthoseȱfirms’ȱ
unionȱasȱcoȬcounselȱconferredȱaȱsubstantialȱbenefitȱonȱtheȱclass.ȱ

Accordingly,ȱtheȱCourtȱwillȱstrikeȱfromȱtheȱlodestarȱEntwistleȱ&ȱ
Cappucci’sȱhoursȱthatȱwereȱnotȱundertakenȱatȱKirby’sȱdirection.ȱTheȱ
impermissibleȱhoursȱareȱaȱnotȬinsignificantȱfractionȱofȱtheȱtotalȱlodestar.ȱ
Indeed,ȱEntwistleȱ&ȱCappucci’sȱpreȬappointmentȱlodestarȱdwarfsȱevenȱ
thatȱofȱLeadȱCounselȱforȱtheȱsameȱtimeȱperiod.ȱ(SeeȱPreȬȱandȱPostȬLeadȱ
PlaintiffȱAppointment,ȱEx.ȱDȱtoȱPls.’ȱResp.ȱtoȱCourt’sȱMar.ȱ1,ȱ2013ȱOrderȱ
(“FeeȱApp.ȱSupp.”),ȱDkt.ȱNo.ȱ211.)ȱTheȱCourtȱstrikesȱ$4ȱmillionȱfromȱtheȱ
lodestar,ȱwhichȱisȱEntwistleȱ&ȱCappucci’sȱtimeȱforȱpreȬcomplaintȱ
investigation,ȱdraftingȱitsȱcomplaint,ȱandȱopposingȱtheȱappointmentȱofȱ
Kirby.ȱ(SeeȱEntwistleȱAttorneyȱTimeȱDetails,ȱEx.ȱAȱtoȱFeeȱApp.ȱSupp.ȱ(allȱ
entriesȱupȱthroughȱJan.ȱ18,ȱ2011ȱ).)ȱToȱputȱtheseȱhoursȱinȱperspective,ȱthatȱ
partȱofȱEntwistleȱ&ȱCappucci’sȱlodestarȱsimplyȱdedicatedȱtoȱseekingȱ
appointmentȱandȱopposingȱKirby’sȱappointment—$1.5ȱmillion—isȱmoreȱ
thanȱdoubleȱtheȱlodestarȱthatȱallȱplaintiffs’ȱfirmsȱspentȱopposingȱ
defendants’ȱlaterȱmotionȱtoȱdismissȱtheȱcomplaint.ȱ(SeeȱCourtȱHearingȱ
Preparationȱ&ȱAttendance,ȱEx.ȱFȱtoȱFeeȱApp.ȱSupp.;ȱBriefingȱTimeȱ&ȱ
LodestarȱDetail,ȱEx.ȱKȱtoȱFeeȱApp.ȱSupp.)ȱ

ii. TheȱpostȬsettlementȱhoursȱunrelatedȱtoȱsettlementȱ
matters,ȱtotalingȱ$7.5ȱmillionȱinȱlodestar,ȱwereȱnotȱ
reasonablyȱexpended.ȱ

ObjectorȱFrankȱcorrectlyȱchallengesȱtheȱreasonablenessȱofȱthousandsȱofȱ
hoursȱexpendedȱonȱdocumentȱreviewȱandȱdiscoveryȬrelatedȱtasksȱafterȱtheȱ
partiesȱreachedȱaȱsettlementȱagreementȱinȱprinciple.ȱLeadȱCounselȱdoȱnotȱ
disputeȱthatȱaȱteamȱofȱcontractȱattorneysȱspentȱmanyȱhoursȱreviewingȱ
documentsȱafterȱtheȱagreementȱinȱprincipleȱwasȱarrivedȱat.ȱNorȱcanȱtheyȱ
evenȱdisputeȱthatȱmanyȱofȱtheseȱattorneysȱbeganȱtheirȱworkȱonȱtheȱcaseȱatȱ
theȱsameȱtimeȱtheȱpartiesȱreachedȱtheȱagreementȱonȱtheȱsettlementȱamountȱ
onȱorȱaboutȱMayȱ8,ȱ2012.4ȱNow,ȱhowever,ȱCounselȱcontendsȱthatȱtheyȱhadȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
4ȱȱ Inȱresponseȱtoȱcontentionsȱthatȱitȱhadȱfailedȱtoȱidentifyȱcontractȱattorneysȱandȱ
improperlyȱbilledȱforȱhoursȱundertakenȱafterȱsettlementȱwasȱreached,ȱLeadȱCounselȱ

(footnoteȱcontinuesȱonȱnextȱpage)ȱ
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notȱreachedȱaȱdefinitive,ȱbindingȱagreementȱandȱthusȱhadȱtoȱbeȱreadyȱtoȱ
concludeȱdiscoveryȱonȱaȱshortȱtimetable.ȱTherefore,ȱCounselȱbroughtȱonȱ
twentyȱadditionalȱcontractȱattorneysȱandȱhadȱthemȱcommenceȱextensiveȱ
documentȱreviewȱwork.ȱTheȱCourtȱconcludesȱthatȱaȱreasonableȱpayingȱ
clientȱwouldȱnotȱhaveȱauthorizedȱorȱpaidȱforȱtheseȱhours.ȱ

Toȱbegin,ȱuponȱreachingȱtheȱagreementȱinȱprinciple,ȱtheȱpartiesȱ
representedȱtoȱtheȱCourtȱthatȱsettlementȱwasȱessentiallyȱaȱfaitȱaccompli.ȱ
Further,ȱLeadȱCounsel’sȱownȱsubmissionsȱinȱsupportȱofȱtheirȱfeeȱrequestȱ
similarlyȱreflectedȱtheirȱviewȱthatȱtheȱcaseȱhadȱbeenȱsettled.ȱCounselȱ
initiallyȱrepresentedȱthatȱ“atȱtheȱtimeȱtheȱpartiesȱreachedȱtheȱSettlement,ȱ
thereȱwereȱstillȱoverȱtwoȱmonthsȱremainingȱbeforeȱtheȱdiscoveryȱcutoffȱsetȱ
byȱtheȱCourt,”ȱincludingȱ“depositionsȱofȱnumerousȱadditionalȱ
witnesses”—withȱallȱdepositionsȱafterȱMayȱ9ȱcancelled.ȱ(JointȱDecl.ȱ¶ȱ77ȱ
(emphasisȱadded);ȱcf.ȱStipulationȱandȱRevisedȱSchedulingȱOrderȱdatedȱFeb.ȱ
2,ȱ2012,ȱDkt.ȱNo.ȱ150ȱ(discoveryȱcutoffȱonȱJulyȱ13).)ȱTakingȱLeadȱCounselȱatȱ
itsȱword,ȱ“theȱpartiesȱreachedȱtheȱSettlement”ȱbyȱMayȱ8,ȱ2012.ȱȱ

Actions,ȱofȱcourse,ȱspeakȱlouderȱthanȱwords.ȱSaveȱforȱtheȱballooningȱofȱ
contractȬattorneyȱhoursȱatȱissue,ȱLeadȱCounsel’sȱlodestarȱreportȱconfirmsȱ
thatȱbyȱMayȱ2012ȱtheȱpartiesȱhadȱlittleȱdoubtȱthatȱthisȱcaseȱwasȱsettling.ȱ
MostȱofȱtheȱKirbyȱassociatesȱandȱpartners,ȱasȱdistinctȱfromȱseparatelyȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
failedȱtoȱnoteȱanywhereȱinȱitsȱdetailedȱdescriptionsȱofȱtheȱworkȱthatȱtheȱ
“supplementalȱteam”ȱthatȱperformedȱmuchȱofȱthisȱworkȱwasȱnotȱhiredȱuntilȱMayȱ
2012.ȱ(See,ȱe.g.,ȱJointȱReplyȱDecl.ȱ¶ȱ106.)ȱTheȱonlyȱwayȱtheȱCourtȱwasȱableȱtoȱdetermineȱ
thatȱwasȱbyȱnoticingȱthatȱupȱtoȱtwentyȱnewlyȱhiredȱattorneysȱspentȱfullȱdaysȱreadingȱ
theȱcomplaintȱinȱtheȱsameȱweekȱtheȱpartiesȱreportedȱtheirȱsettlementȱtoȱtheȱCourt.ȱ(See,ȱ
e.g.,ȱKirbyȱProjectȱSpecificȱAttorneyȱTimeȱDetails,ȱEx.ȱBȱtoȱFeeȱApp.ȱSupp.ȱ(attorneyȱ
“beganȱreadingȱtheȱintroductionȱandȱsectionȱIȱofȱtheȱamendedȱcomplaint”ȱonȱMayȱ5,ȱ
2012ȱandȱfinishedȱonȱMayȱ9;ȱanotherȱbeganȱtoȱ“readȱcomplaint”ȱonȱMayȱ14,ȱ2012ȱandȱ
finishedȱonȱMayȱ17).)ȱInȱaȱsimilarȱvein,ȱCounselȱfailedȱtoȱnoteȱanywhereȱthatȱtheȱ
contractȱattorneysȱatȱissueȱwereȱcontractȱattorneysȱhiredȱonȱanȱhourlyȱbasisȱforȱthisȱ
projectȱratherȱthanȱbeingȱfirmȱassociateȱattorneys.ȱ(See,ȱe.g.,ȱKirbyȱMcInerneyȱLLPȱ
LodestarȱReport,ȱEx.ȱEȱtoȱJointȱDecl.)ȱCounselȱthenȱcontended,ȱinȱresponseȱtoȱFrank’sȱ
objectionȱandȱtheȱCourt’sȱquestions,ȱthatȱthoseȱattorneys’ȱstatusȱshouldȱhaveȱbeenȱ
obviousȱfromȱtheȱabsenceȱofȱanyȱfirmȱbiographiesȱforȱthoseȱattorneysȱprovidedȱwithȱ
theȱfeeȱrequest.ȱCounselȱisȱexpectedȱtoȱbeȱmoreȱforthcoming.ȱ
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retainedȱcontractȱattorneys,ȱspentȱtheirȱtimeȱafterȱMayȱ8ȱnegotiatingȱaȱstayȱ
ofȱdiscovery,ȱandȱthenȱfinalizingȱtheȱsettlementȱandȱdraftingȱpreliminaryȱ
approvalȱpapersȱ(allȱofȱwhichȱisȱproperlyȱcompensable)—orȱworkingȱonȱ
otherȱmatters.ȱ(SeeȱKirbyȱAttorneyȱTimeȱDetails,ȱEx.ȱAȱtoȱFeeȱApp.ȱSupp.ȱ
(attorneyȱTelias’sȱlastȱentryȱonȱMayȱ8);ȱid.ȱ(attorneyȱMasters’sȱentriesȱafterȱ
Mayȱ8,ȱ2012);ȱid.ȱ(entriesȱofȱattorneysȱLinden,ȱHume,ȱandȱMcNeelaȱfromȱ
Mayȱ10ȱtoȱMayȱ15,ȱ2012ȱconcerningȱstayȱofȱdiscovery).)ȱ

Withȱthatȱbackground,ȱtheȱquestionȱisȱwhetherȱaȱhypotheticalȱpayingȱ
clientȱwouldȱhaveȱpaidȱforȱthisȱwork.ȱInȱanalogousȱcircumstances,ȱtheȱInȱreȱ
AOLȱTimeȱWarner,ȱInc.ȱSecuritiesȱ&ȱ“ERISA”ȱLitigationȱcourtȱreducedȱtheȱ
lodestarȱbyȱ5,000ȱassociateȱhoursȱforȱdocumentȱreviewȱperformedȱafterȱ
signingȱaȱmemorandumȱofȱunderstandingȱandȱbeforeȱaȱsettlementȱ
agreementȱwasȱsignedȱbecauseȱ“fewȱprivateȱclientsȱpayingȱhourlyȱfeesȱ
wouldȱabsorbȱtheȱcostȱofȱsuchȱunabatedȱworkȱoverȱaȱtwoȬmonthȱperiod.”ȱ
No.ȱ02ȱCiv.ȱ5575ȱ(SWK),ȱ2006ȱU.S.ȱDist.ȱLEXISȱ78101,ȱatȱ*73ȱ(S.D.N.Y.ȱSept.ȱ
28,ȱ2006)ȱ(R&RȱofȱSpecialȱMaster),ȱadopted,ȱ2006ȱU.S.ȱDist.ȱLEXISȱ77926ȱ
(S.D.N.Y.ȱOct.ȱ25,ȱ2006).ȱThisȱCourtȱhasȱreachedȱtheȱsameȱconclusionȱ
regardingȱtheȱ16,291.8ȱhoursȱatȱissueȱhere.ȱȱ

TheȱrealityȱwasȱthatȱaȱsettlementȱwasȱreachedȱonȱMayȱ8ȱandȱtheȱ
partiesȱtelephonedȱtheȱCourtȱtwoȱdaysȱlaterȱtoȱreportȱthatȱ“inȱtheȱviewȱofȱ
theȱparties,ȱaȱsettlementȱwasȱreachedȱsubjectȱtoȱtheȱCourt’sȱapprovalȱandȱ
draftȱdocuments.”ȱ(SeeȱTr.ȱofȱHearingȱdatedȱApr.ȱ8,ȱ2013ȱatȱ73:24Ȭ74:1,ȱDkt.ȱ
No.ȱ262.)ȱAtȱtheȱsameȱtime,ȱLeadȱCounselȱwasȱhiringȱaȱscoreȱofȱnewȱ
contractȱattorneysȱandȱsettingȱthemȱandȱotherȱattorneysȱtoȱworkȱonȱ
documentȱreview.ȱTheȱhoursȱLeadȱCounselȱexpendedȱfinalizingȱtheȱ
settlementȱareȱappropriatelyȱincludedȱinȱtheȱlodestar.ȱAllȱotherȱhoursȱafterȱ
theȱMayȱ8ȱagreement,ȱtheȱvastȱmajorityȱofȱwhichȱconsistȱofȱcontractȱ
attorneysȱperformingȱbasicȱdocumentȱreview,ȱserveȱonlyȱtoȱinflateȱtheȱ
lodestar.5ȱTheȱCourtȱconcludesȱthatȱthoseȱhoursȱwereȱnotȱ“usefullyȱandȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
5ȱȱ Althoughȱtheȱevidenceȱisȱclearȱthatȱtheȱpartiesȱwereȱconfidentȱthatȱtheyȱhadȱ
settledȱtheȱactionȱinȱearlyȱMay,ȱtheȱmonthsȱofȱMay,ȱJune,ȱandȱJulyȱ2012ȱhaveȱtheȱthreeȱ
highestȱcontractȬattorneyȱlodestarȱtotalsȱofȱthisȱfiveȬyearȱlitigation.ȱ(SeeȱKirbyȱProjectȱ
SpecificȱAttorneyȱTimeȱDetails,ȱEx.ȱBȱtoȱFeeȱApp.ȱSupp.;ȱDecl.ȱofȱJohnȱW.ȱToothmanȱ
datedȱMar.ȱ15,ȱ2013ȱ¶ȱ92.)ȱ
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reasonablyȱexpended.”ȱSeeȱLundayȱv.ȱCityȱofȱAlbany,ȱ42ȱF.3dȱ131,ȱ134ȱ(2dȱ
Cir.ȱ1994).ȱAccordingly,ȱtheȱCourtȱstrikesȱthoseȱ16,291.8ȱhours,ȱ
representingȱ$7.5ȱmillionȱdollars,ȱfromȱtheȱlodestar.ȱ

iii. Theȱlodestarȱshouldȱbeȱreducedȱforȱwasteȱandȱ
inefficiency.ȱ

Inȱaȱcaseȱofȱthisȱmagnitude,ȱitȱisȱinevitableȱthatȱattorneysȱwillȱspendȱ
moreȱhoursȱthanȱturnȱoutȱtoȱbeȱnecessaryȱonȱsomeȱprojects.ȱButȱitȱis,ȱorȱ
oughtȱtoȱbe,ȱfarȱfromȱinevitableȱthatȱattorneysȱwillȱattemptȱtoȱchargeȱthoseȱ
hoursȱtoȱtheirȱclient.ȱSeeȱHensleyȱv.ȱEckerhart,ȱ461ȱU.S.ȱ424,ȱ434ȱ(1983)ȱ
(counselȱseekingȱfeeȱawardȱmustȱexerciseȱ“billingȱjudgment,”ȱwhichȱ
entailsȱ“goodȱfaithȱeffortȱtoȱexcludeȱfromȱaȱfeeȱrequestȱhoursȱthatȱareȱ
excessive,ȱredundant,ȱorȱotherwiseȱunnecessary”).ȱAndȱsomeȱinstancesȱofȱ
wasteȱandȱinefficiencyȱareȱsoȱegregiousȱthatȱtheirȱinclusionȱinȱaȱmotionȱforȱ
feesȱcastsȱaȱshadowȱoverȱallȱofȱtheȱhoursȱsubmittedȱtoȱtheȱCourt—justȱasȱ
theȱthirteenthȱstrokeȱofȱaȱclockȱcallsȱintoȱdoubtȱwhetherȱanyȱpreviousȱ
strokeȱwasȱaccurate.ȱȱ

Frankȱhighlightedȱtwoȱexamplesȱwhereȱcontractȱattorneysȱspentȱanȱ
unacceptableȱnumberȱofȱhoursȱdigestingȱsingleȬdayȱdepositions:ȱ239ȱhoursȱ
(forȱ$89,625)ȱonȱoneȱandȱ94.25ȱhoursȱonȱanotherȱ(forȱ$51,837.50).ȱ(SeeȱSupp.ȱ
Decl.ȱofȱTheodoreȱH.ȱFrankȱdatedȱMar.ȱ15,ȱ2013ȱ¶ȱ11,ȱDkt.ȱNo.ȱ218.)ȱFrankȱ
contendsȱthatȱtheȱCourtȱshouldȱtreatȱtheseȱexamplesȱasȱrepresentingȱ
consistentȱpracticeȱandȱdrasticallyȱcutȱnotȱonlyȱtheseȱhours,ȱbutȱallȱtheȱ
hoursȱofȱmanyȱattorneys.ȱLeadȱCounselȱagreesȱthatȱtheseȱ333ȱhoursȱwereȱ
wastefulȱandȱwithdrawsȱthemȱfromȱtheȱlodestarȱwithoutȱfurtherȱdiscussionȱ
ofȱinefficiency.ȱNeitherȱapproachȱisȱappropriate.ȱȱ

FrankȱisȱcherryȬpicking,ȱbutȱCounselȱcannotȱagreeȱtoȱtossȱoutȱthoseȱ
cherriesȱandȱpretendȱnoȱothersȱareȱripeȱforȱpicking.ȱIndeed,ȱtheȱCourt’sȱ
ownȱreviewȱrevealsȱaȱnumberȱofȱsimilarȱinstancesȱofȱwaste.ȱTwoȱotherȱ
contractȱattorneys,ȱforȱexample,ȱappearȱtoȱhaveȱspentȱoverȱthreeȱweeksȱofȱ
eightȬhourȱdaysȱeachȱdigestingȱaȱoneȬdayȱdeposition:ȱ157.5ȱhoursȱ(forȱ
$66,937.50)ȱforȱoneȱattorneyȱandȱ142.5ȱhoursȱ(forȱ$53,437.50)ȱforȱtheȱother.ȱ
(SeeȱKirbyȱProjectȱSpecificȱAttorneyȱTimeȱDetails,ȱEx.ȱBȱtoȱFeeȱApp.ȱSuppȱ
(reviewȱofȱBrushammarȱdepositionȱandȱMarsiglianoȱdeposition);ȱPls.’ȱ
CounselȱAppearingȱinȱDepositions,ȱEx.ȱEȱtoȱFeeȱApp.ȱSupp.ȱ(Investorȱ
RelationȱHeadȱArthurȱTildesley,ȱJr.ȱbeingȱtheȱonlyȱtwoȬdayȱdeposition).)ȱȱ
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Multipleȱcontractȱattorneysȱinȱtheȱlodestarȱreportȱspentȱmoreȱthanȱaȱ
yearȱsimplyȱlistingȱ“documentȱreview”ȱasȱtheȱtaskȱperformedȱallȱday,ȱ
everyȱday,ȱforȱapproximatelyȱ$1.5ȱmillionȱinȱlodestarȱforȱeachȱattorney.ȱ
(See,ȱe.g.,ȱKirbyȱProjectȱSpecificȱAttorneyȱTimeȱDetailsȱ(attorneyȱM.B.’sȱ$1.7ȱ
millionȱinȱlodestarȱandȱattorneyȱD.F.’sȱ$1.5ȱmillion,ȱbothȱlistingȱ“documentȱ
review”ȱeveryȱdayȱfromȱMar.ȱ14,ȱ2011ȱtoȱJulyȱ19,ȱ2012).)ȱCounselȱassertsȱ
thatȱ“documentȱreview”ȱwasȱlistedȱmerelyȱasȱanȱ“administrativeȱ
convenience”ȱinsteadȱofȱreproducingȱmoreȱdetailedȱhandwrittenȱrecordsȱofȱ
contractȱattorneys’ȱhours.ȱ(SeeȱPls.’ȱSupp.ȱReplyȱMem.ȱatȱ26,ȱDkt.ȱNo.ȱ232.)ȱ
Butȱwhateverȱtimeȱtheȱconvenienceȱsaved,ȱclassȱcounselȱcannotȱpresentȱ
effectivelyȱunreviewableȱhoursȱinȱtheȱnameȱofȱconvenience.ȱOnȱtheȱotherȱ
hand,ȱtheȱCourtȱfinds,ȱforȱexample,ȱtheȱstaffingȱforȱdepositionsȱandȱtheȱ
hoursȱLeadȱCounselȱdevotedȱtoȱcourtȱfilingsȱandȱconferencesȱareȱwellȱ
withinȱtheȱrangeȱofȱreasonable.ȱ

Inȱbalancingȱtheȱevidenceȱofȱwasteȱandȱunreviewableȱhoursȱagainstȱ
theȱmanyȱinstancesȱofȱreasonableȱcharges,ȱtheȱCourtȱconcludesȱthatȱtheȱ
lodestarȱshouldȱbeȱfurtherȱcutȱbyȱ10%ȱtoȱaccountȱforȱwasteȱandȱinefficiencyȱ
thatȱaȱpayingȱclientȱwouldȱnotȱaccept.ȱToȱavoidȱdoubleȬcountingȱtheȱcuts,ȱ
theȱCourtȱwillȱmakeȱthisȱacrossȬtheȬboardȱadjustmentȱonlyȱafterȱallȱotherȱ
cutsȱhaveȱbeenȱmade.ȱ

b. Reasonableȱhourlyȱratesȱ

“Theȱlodestarȱfigureȱshouldȱbeȱbasedȱonȱmarketȱratesȱ‘inȱlineȱwithȱ
thoseȱ[rates]ȱprevailingȱinȱtheȱcommunityȱforȱsimilarȱservicesȱbyȱlawyersȱofȱ
reasonablyȱcomparableȱskill,ȱexperience,ȱandȱreputation.’”ȱReiter,ȱ457ȱF.3dȱ
atȱ232ȱ(quotingȱBlumȱv.ȱStenson,ȱ465ȱU.S.ȱ886,ȱ896ȱn.11ȱ(1984)).ȱTheȱCourtȱ
mustȱdetermineȱ“theȱrateȱaȱpayingȱclientȱwouldȱbeȱwillingȱtoȱpay.”ȱSeeȱ
ArborȱHillȱConcernedȱCitizensȱNeighborhoodȱAss’nȱv.ȱCnty.ȱofȱAlbany,ȱ522ȱF.3dȱ
182,ȱ190ȱ(2dȱCir.ȱ2008);ȱseeȱgenerallyȱMcDanielȱv.ȱCnty.ȱofȱSchenectady,ȱ595ȱ
F.3dȱ411,ȱ421Ȭ22ȱ(2dȱCir.ȱ2010)ȱ(discussingȱuseȱofȱArborȱHillȬbasedȱlodestarȱ
calculationȱasȱpartȱofȱcrossȬcheckȱonȱcommonȱfundȱpercentageȱaward).ȱ
Becauseȱlegalȱservicesȱareȱnotȱaȱcommodityȱtradedȱonȱanȱopenȱmarket,ȱtheȱ
priceȱforȱsimilarȱservicesȱcanȱvaryȱsignificantlyȱbasedȱnotȱonlyȱonȱtheȱ
product,ȱbutȱalsoȱonȱtheȱclient.ȱClientsȱwithȱgreaterȱbargainingȱleverage—
thoseȱthatȱconsumeȱtheȱmostȱservicesȱandȱareȱableȱtoȱpayȱforȱthem—areȱ
generallyȱableȱtoȱnegotiateȱmoreȱfavorableȱlegalȱrates.ȱInȱconsideringȱtheȱ
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hypotheticalȱpayingȱclient,ȱtheȱSecondȱCircuitȱinstructsȱcourtsȱtoȱconsiderȱ
“whetherȱaȱfullyȱinformedȱgroupȱofȱplaintiffsȱableȱtoȱnegotiateȱ
collectively”ȱwouldȱagreeȱtoȱaȱgivenȱrate.ȱGoldberger,ȱ209ȱF.3dȱatȱ52.ȱInȱ
otherȱwords,ȱifȱtheȱclassȱwereȱaȱreasonable,ȱpayingȱclientȱfreeȱtoȱchooseȱitsȱ
counselȱandȱnegotiateȱrates,ȱwhatȱhourlyȱrateȱwouldȱitȱacceptȱforȱtheȱ
attorneysȱandȱotherȱprofessionalȱstaffȱemployedȱhere?ȱ

TheȱCourt’sȱfocusȱisȱonȱtheȱprofferedȱhourlyȱratesȱforȱtheȱservicesȱofȱ
contractȱattorneys—attorneysȱwhoȱareȱnotȱpermanentȱemployeesȱofȱtheȱ
lawȱfirm,ȱareȱhiredȱlargelyȱfromȱoutsideȱstaffingȱagencies,ȱareȱnotȱlistedȱonȱ
counsel’sȱlawȱfirmȱwebsiteȱorȱresume,ȱareȱpaidȱbyȱtheȱhour,ȱandȱareȱhiredȱ
onȱaȱtemporaryȱbasisȱtoȱcompleteȱspecificȱprojectsȱrelatedȱtoȱaȱparticularȱ
action.ȱTheȱCourtȱfocusesȱmoreȱcloselyȱonȱtheȱcontractȱattorneyȱratesȱnotȱ
onlyȱbecauseȱthoseȱratesȱareȱoverstated,ȱbutȱalsoȱbecauseȱtheȱtotalȱ
proposedȱlodestarȱforȱcontractȱattorneysȱdwarfsȱthatȱofȱtheȱfirmȱassociates,ȱ
counsel,ȱandȱpartners:ȱ$28.6ȱmillionȱforȱcontractȱattorneysȱcomparedȱtoȱaȱ
combinedȱ$17ȱmillionȱforȱallȱotherȱattorneys.ȱ(Ltr.ȱofȱPeterȱS.ȱLindenȱdatedȱ
Apr.ȱ7,ȱ2013ȱ(“LindenȱLtr.”),ȱDkt.ȱNo.ȱ264.)ȱTheȱCourtȱfindsȱthat,ȱonȱ
balance,ȱtheȱproposedȱratesȱforȱfirmȱattorneysȱareȱreasonable.ȱTheȱblendedȱ
hourlyȱrateȱforȱassociatesȱhereȱisȱ$402,ȱandȱtheȱblendedȱrateȱforȱpartnersȱ
andȱcounselȱisȱ$632.ȱ(Id.)ȱTheseȱratesȱareȱwithinȱtheȱrangeȱacceptedȱinȱthisȱ
district.ȱSee,ȱe.g.,ȱInȱreȱTelik,ȱInc.ȱSec.ȱLitig.,ȱ576ȱF.ȱSupp.ȱ2dȱ570,ȱ589ȱ
(S.D.N.Y.ȱ2008).ȱInȱaddition,ȱtheȱCourtȱfindsȱtheȱratesȱforȱsupportȱstaff,ȱ
whoȱtogetherȱmakeȱupȱroughlyȱ$6ȱmillionȱofȱtheȱproposedȱlodestar,ȱareȱ
reasonable.ȱȱ

Inȱattemptingȱtoȱdetermineȱtheȱmarketȱrateȱforȱtheȱservicesȱofȱtheȱ
contractȱattorneysȱhere,ȱtheȱCourtȱhasȱbeenȱpresentedȱwithȱaȱtaleȱofȱtwoȱ
extremes.ȱAtȱoneȱextreme,ȱobjectorȱFrankȱsuggestsȱthatȱtheȱmarketȱrateȱforȱ
contractȬattorneyȱservicesȱisȱtheȱrateȱthatȱtheȱlawȱfirms,ȱnotȱclients,ȱpayȱforȱ
theȱservicesȱofȱcontractȱattorneys,ȱandȱthatȱinȱanyȱeventȱnoȱreasonableȱ
payingȱclientȱwouldȱacceptȱaȱrateȱaboveȱ$100ȱperȱhour.ȱLeadȱCounselȱ
respondsȱthatȱtheseȱcontractȱattorneysȱperformedȱtheȱworkȱof,ȱandȱhaveȱ
theȱqualificationsȱof,ȱlawȱfirmȱassociatesȱandȱsoȱshouldȱbeȱbilledȱatȱratesȱ
commensurateȱwithȱtheȱratesȱofȱassociatesȱofȱsimilarȱexperienceȱlevels.ȱTheȱ
proposedȱcontractȱattorneyȱratesȱreachȱasȱhighȱasȱ$550,ȱwithȱaȱblendedȱ
hourlyȱrateȱofȱ$466—higherȱthanȱtheȱ$402ȱperȱhourȱrateȱforȱassociates!ȱ
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(LindenȱLtr.)ȱTheȱpreciseȱtruthȱisȱunknown,ȱbutȱwithoutȱdoubtȱliesȱ
betweenȱtheseȱtwoȱextremes.ȱȱ

i. CourtsȱagreeȱthatȱcontractȬattorneyȱhoursȱareȱnotȱ
factuallyȱequivalentȱtoȱassociateȱhours.ȱȱ

Frankȱcontendsȱ(1)ȱthatȱtheȱcontractȱattorneysȱshouldȱbeȱtreatedȱasȱaȱ
litigationȱcostȱandȱnotȱincludedȱinȱtheȱlodestarȱatȱall,ȱandȱ(2)ȱthat,ȱifȱ
included,ȱaȱlodestarȱmultiplierȱcannotȱbeȱappliedȱtoȱtheirȱworkȱbecauseȱtoȱ
doȱsoȱpermitsȱtooȱhighȱaȱmarkup.ȱNeitherȱargumentȱprevails.ȱFirst,ȱcourtsȱ
routinelyȱrejectȱclaimsȱthatȱcontractȱattorneyȱlaborȱshouldȱbeȱtreatedȱasȱaȱ
reimbursableȱlitigationȱexpense.ȱSeeȱCarlsonȱv.ȱXeroxȱCorp.,ȱ596ȱF.ȱSupp.ȱ2dȱ
400,ȱ409ȱ(D.ȱConn.ȱ2009)ȱ(collectingȱcases),ȱaff’d,ȱ355ȱF.ȱApp’xȱ523ȱ(2dȱCir.).6ȱ
Second,ȱcourtsȱhaveȱalsoȱregularlyȱappliedȱaȱlodestarȱmultiplierȱtoȱcontractȱ
attorneys’ȱhours.ȱ“TheȱCourtȱshouldȱnoȱmoreȱattemptȱtoȱdetermineȱaȱ
correctȱspreadȱbetweenȱtheȱcontractȱattorney’sȱcostȱandȱhisȱorȱherȱhourlyȱ
rateȱthanȱitȱshouldȱpassȱjudgmentȱonȱtheȱdifferentialȱbetweenȱaȱregularȱ
associate’sȱhourlyȱrateȱandȱhisȱorȱherȱsalary.”ȱInȱreȱAOLȱTimeȱWarnerȱ
S’holderȱDerivativeȱLitig.,ȱNo.ȱ02ȱCiv.ȱ6302ȱ(CM),ȱ2010ȱWLȱ363113,ȱatȱ*22ȱ
(S.D.N.Y.ȱFeb.ȱ1,ȱ2010)ȱ(SpecialȱMaster’sȱR&R,ȱadoptedȱasȱCourt’sȱopinion,ȱ
id.ȱatȱ*1).ȱTheȱlodestarȱmultiplier,ȱmeanwhile,ȱisȱdeterminedȱbyȱfactorsȱsuchȱ
asȱ“theȱriskȱofȱtheȱlitigationȱandȱtheȱperformanceȱofȱtheȱattorneys”;ȱtheȱ
firm’sȱcostȱofȱemployingȱtheȱattorneyȱisȱnotȱpartȱofȱtheȱGoldbergerȱanalysis.ȱ
SeeȱGoldberger,ȱ209ȱF.3dȱatȱ47.ȱ

LeadȱCounsel’sȱownȱpositionȱfindsȱnoȱmoreȱsupportȱinȱcourtȱdecisionsȱ
thanȱFrank’sȱpositionȱdoes.ȱCounselȱassertedȱwithoutȱreferenceȱtoȱaȱsingleȱ
caseȱthatȱ“[a]llȱofȱtheȱauthorityȱweȱhaveȱseenȱsupportsȱtheȱpracticeȱofȱ
billingȱprojectȱattorneysȱatȱtheȱmarketȱrateȱforȱcomparableȱinȬhouseȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
6ȱȱ Inȱaȱrelatedȱattackȱonȱtheȱinclusionȱofȱcontractȱattorneyȱhoursȱinȱtheȱlodestar,ȱ
FrankȱinvokesȱpartȱofȱanȱAmericanȱBarȱAssociationȱethicsȱopinionȱlimitingȱmarkupȱonȱ
contractȱattorneyȱworkȱtoȱ“aȱreasonableȱallocationȱofȱassociatedȱoverhead”ȱandȱ
supervisionȱcosts.ȱABAȱComm.ȱonȱEthicsȱ&ȱProf’lȱResponsibilityȱFormalȱOp.ȱ08Ȭ451ȱ
(Aug.ȱ5,ȱ2008).ȱBut,ȱinȱcontext,ȱthatȱruleȱaddressesȱtheȱsituationȱ“[i]fȱtheȱfirmȱdecidesȱtoȱ
passȱ[theȱcontractȱattorney]ȱcostsȱthroughȱtoȱtheȱclientȱasȱaȱdisbursement.”ȱId.ȱ(emphasisȱ
added).ȱThisȱCourtȱisȱawareȱofȱnoȱrequirementȱthatȱaȱfirmȱdoȱso.ȱ
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attorneysȱinȱcalculatingȱfeeȱawards.”ȱ(SeeȱPls.’ȱReplyȱMem.ȱatȱ15.)7ȱButȱ
Courtsȱseemȱtoȱagreeȱthatȱaȱcontractȱattorney’sȱstatusȱasȱaȱcontractȱ
attorney—ratherȱthanȱbeingȱaȱfirmȱassociate—affectsȱhisȱmarketȱrate.ȱEvenȱ
theȱauthorityȱonȱwhichȱCounselȱreliesȱpresumesȱthatȱclientsȱgenerallyȱpayȱ
lessȱforȱtheȱworkȱofȱcontractȱattorneysȱthanȱforȱthatȱofȱfirmȱassociates.ȱSeeȱ
InȱreȱWorldCom,ȱInc.ȱSec.ȱLitig.,ȱNo.ȱ02ȱCiv.ȱ3288ȱ(DLC),ȱ2004ȱWLȱ2591402,ȱatȱ
*21ȱn.48ȱ(S.D.N.Y.ȱNov.ȱ12,ȱ2004)ȱ(findingȱuseȱofȱcontractȱattorneysȱjustifiedȱ
becauseȱhiringȱthemȱ“wasȱaȱfarȱmoreȱefficientȱwayȱofȱproceedingȱthanȱ
givingȱtheȱtaskȱtoȱmoreȱhighlyȱcompensatedȱcounsel”ȱ(emphasisȱadded)).ȱ
Moreȱrecently,ȱanotherȱjudgeȱinȱthisȱdistrictȱconsideredȱtheȱproperȱbillingȱ
practicesȱforȱcontractȬattorneyȱdocumentȬreviewȱservicesȱandȱobservedȱasȱ
follows:ȱ

Thereȱisȱlittleȱexcuseȱinȱthisȱdayȱandȱageȱforȱdelegatingȱdocumentȱ
reviewȱ (particularlyȱ primaryȱ reviewȱ orȱ firstȱ passȱ review)ȱ toȱ
anyoneȱ otherȱ thanȱ extremelyȱ lowȬcost,ȱ lowȬoverheadȱ temporaryȱ
employeesȱ (read,ȱ contractȱattorneys)—andȱ thereȱ isȱabsolutelyȱnoȱ
excuseȱforȱpayingȱ thoseȱ temporary,ȱ lowȬoverheadȱemployeesȱ$40ȱ
orȱ$50ȱanȱhourȱandȱthenȱmarkingȱupȱtheirȱpayȱtenȱtimesȱforȱbillingȱ
purposes.ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
7ȱȱ Whenȱpressedȱforȱtheȱreferencedȱauthority,ȱLeadȱCounselȱcitedȱcasesȱthatȱstandȱ
forȱtheȱuncontroversialȱpropositionȱthatȱcontractȱattorneys,ȱasȱallȱprofessionalȱstaff,ȱ
areȱbilledȱatȱtheirȱmarketȱrates—notȱtheȱpropositionȱthatȱtheirȱmarketȱratesȱareȱ
equivalentȱtoȱtheȱratesȱforȱcomparableȱassociates.ȱInȱtheirȱsupplementalȱreply,ȱCounselȱ
selectivelyȱquotedȱaȱPSLRAȱfeeȱawardȱpermittingȱaȱblendedȱhourlyȱrateȱofȱ$200ȱforȱ
nonȬpartnerȱattorneysȱ“whetherȱcounsel,ȱassociate,ȱorȱcontractȱattorneys.”ȱInȱreȱ
UnitedHealthȱGrp.ȱInc.ȱPSLRAȱLitig.,ȱ643ȱF.ȱSupp.ȱ2dȱ1094,ȱ1106ȱ(D.ȱMinn.ȱ2009).ȱButȱ
UnitedHealthȱcontradictsȱCounsel’sȱposition.ȱTheȱcourtȱwasȱstreamliningȱitsȱcrossȬ
checkȱcalculationȱbyȱcollapsingȱaȱrangeȱofȱrates,ȱnotȱfindingȱthatȱtheȱprevailingȱmarketȱ
rateȱisȱtheȱsameȱforȱallȱcounsel,ȱassociates,ȱandȱcontractȱattorneysȱregardlessȱofȱtheirȱ
position,ȱexperience,ȱandȱreputation.ȱIndeed,ȱthatȱcourtȱrecognizedȱthatȱusingȱcontractȱ
attorneysȱisȱefficientȱpreciselyȱbecauseȱitȱ“reduc[es]ȱtheȱneedȱforȱassociateȱandȱpartnerȱ
time.”ȱId.ȱatȱ1105.ȱTheȱimplicationȱisȱthatȱtheȱratesȱforȱcontractȱattorneysȱareȱlowerȱ
thanȱforȱassociates—andȱthatȱthoseȱlowerȱratesȱcombinedȱwithȱtheȱhigherȱassociateȱ
andȱcounselȱratesȱyieldedȱtheȱblendedȱ$200ȱrate.ȱThus,ȱtheȱacceptedȱmarketȱrateȱforȱ
contractȱattorneysȱpresumablyȱwasȱwellȱbelowȱ$200.ȱȱ
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InȱreȱBeaconȱAssocs.ȱLitig.,ȱNo.ȱ09ȱCiv.ȱ777ȱ(CM),ȱ2013ȱWLȱ2450960,ȱatȱ*18ȱ
(S.D.N.Y.ȱMayȱ9,ȱ2013).ȱInȱsum,ȱcourtsȱhaveȱlargelyȱrejectedȱtheȱ
propositionȱthatȱtheȱmarketȱtreatsȱcontractȱattorneysȱasȱindistinguishableȱ
fromȱfirmȱassociatesȱforȱbillingȱpurposes;ȱitȱdoesȱnot.ȱ

ii. Payingȱclientsȱnegotiateȱaȱwideȱrangeȱofȱratesȱforȱ
contractȬattorneyȱservices.ȱȱ

Theȱquestionȱforȱdeterminationȱis:ȱwhatȱwouldȱaȱreasonableȱclientȱpayȱ
aȱlawȱfirmȱforȱtheȱservicesȱofȱ“anȱextremelyȱlowȬcost,ȱlowȬoverheadȱ
temporaryȱemployee[]ȱ(read,ȱcontractȱattorney[])”?ȱInȱreȱBeaconȱAssocs.ȱ
Litig.,ȱ2013ȱWLȱ2450960,ȱatȱ*18.ȱToȱanswerȱthatȱquestion,ȱtheȱCourtȱmayȱ
“conductȱanȱempiricalȱinquiryȱbasedȱonȱtheȱparties’ȱevidenceȱorȱmayȱrelyȱ
onȱtheȱcourt’sȱownȱfamiliarityȱwithȱtheȱratesȱifȱnoȱsuchȱevidenceȱisȱ
submitted.”ȱFrancoisȱv.ȱMazer,ȱNo.ȱ09ȱCiv.ȱ3275ȱ(KBF),ȱ2012ȱWLȱ3245439,ȱatȱ
*1ȱ(S.D.N.Y.ȱAug.ȱ6,ȱ2012)ȱ(citationȱomitted),ȱaff’d,ȱNo.ȱ12Ȭ3545ȬCV,ȱ2013ȱ
WLȱ3185262ȱ(2dȱCir.ȱJuneȱ25,ȱ2013).ȱ“[T]heȱburdenȱisȱonȱtheȱfeeȱapplicantȱtoȱ
produceȱsatisfactoryȱevidence—inȱadditionȱtoȱtheȱattorney’sȱownȱ
affidavits—thatȱtheȱrequestedȱratesȱareȱinȱlineȱwith”ȱprevailingȱmarketȱ
rates.ȱSavoieȱv.ȱMerchs.ȱBank,ȱ166ȱF.3dȱ456,ȱ463ȱ(2dȱCir.ȱ1999)ȱ(citationȱ
omitted).ȱ

LeadȱCounselȱreliesȱprimarilyȱonȱitsȱownȱ“empiricalȱstudy”ȱofȱtheȱ
ratesȱsubmittedȱinȱfeeȱrequestsȱinȱsimilarȱcasesȱandȱtheȱexpertȱdeclarationȱ
ofȱKennethȱMoscaret.ȱNeitherȱpersuadesȱtheȱCourtȱthatȱ“aȱfullyȱinformedȱ
groupȱofȱplaintiffsȱableȱtoȱnegotiateȱcollectivelyȱwouldȱroutinelyȱagreeȱtoȱ
pay”ȱbetweenȱ$350ȱandȱ$550ȱperȱhourȱforȱcontractȱattorneysȱtoȱreviewȱ
documents.ȱThoseȱratesȱareȱreasonablyȱappliedȱtoȱassociateȱattorneys,ȱ
whoseȱdutiesȱinvolveȱsuchȱmattersȱasȱlegalȱresearch,ȱdraftingȱlegalȱ
memorandaȱandȱcourtȱsubmissions,ȱpreparingȱforȱdepositions,ȱandȱ
draftingȱsettlementȱdocuments;ȱcontractȱattorneysȱareȱoverwhelminglyȱ
devotedȱtoȱdocumentȱreview.ȱ

Farȱfromȱillustratingȱmarketȱpractices,ȱLeadȱCounsel’sȱ“empiricalȱ
study”ȱpresentsȱratesȱthat,ȱasȱtheȱratesȱunderȱconsiderationȱhere,ȱwereȱ
merelyȱsubmittedȱtoȱcourtsȱbyȱplaintiffs’ȱcounselȱinȱPSLRAȱcommonȱfundȱ
casesȱasȱpartȱofȱaȱfeeȱrequest.ȱ(SeeȱJointȱSupp.ȱResp.ȱDecl.ȱ¶ȱ16;ȱEx.ȱ39ȱtoȱ
JointȱSupp.ȱResp.ȱDecl.)ȱCounsel,ȱforȱexample,ȱlistsȱtheȱratesȱsubmittedȱforȱ
contractȱattorneysȱandȱassociatesȱinȱtheȱUnitedHealthȱfeeȱrequestȱwithoutȱ
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disclosingȱthatȱtheȱcourtȱthereȱdrasticallyȱreducedȱthoseȱproposedȱratesȱ
andȱtheȱrequestedȱfee.ȱSeeȱInȱreȱUnitedHealthȱGrp.ȱInc.ȱPSLRAȱLitig.,ȱ643ȱF.ȱ
Supp.ȱ2dȱ1094,ȱ1106ȱ(D.ȱMinn.ȱ2009).ȱMoreȱoften,ȱthough,ȱtheȱdecisionsȱtoȱ
whichȱLeadȱCounselȱpointsȱawardedȱfeesȱwithoutȱopiningȱuponȱanȱ
appropriateȱdifferentialȱbetweenȱassociateȱandȱcontractȬattorneyȱrates.ȱSee,ȱ
e.g.,ȱCarlson,ȱ596ȱF.ȱSupp.ȱ2dȱatȱ410ȱ(decliningȱtoȱundertakeȱ“gimletȬeyed”ȱ
reviewȱofȱrateȱandȱhourȱdetailsȱandȱfindingȱmultiplierȱreasonableȱ
assumingȱdramaticȱcutsȱtoȱlodestarȱforȱcontractȱattorneys).ȱAsȱaȱresult,ȱ
Counsel’sȱ“study”ȱofȱtheȱrelationshipȱbetweenȱassociateȱandȱcontractȬ
attorneyȱratesȱis,ȱatȱbest,ȱmisleading.ȱMoreover,ȱLeadȱCounselȱeffectivelyȱ
concedesȱthatȱtheȱ$466ȱblendedȱrateȱsoughtȱhereȱisȱinflatedȱbyȱpointingȱtoȱ
anȱaverageȱproposedȱrateȱofȱ$313ȱinȱitsȱownȱselectedȱsampleȱofȱcases.ȱ(Seeȱȱ
Ex.ȱ39ȱtoȱJointȱSupp.ȱResp.ȱDecl.)ȱCf.,ȱe.g.,ȱApple,ȱInc.ȱv.ȱSamsungȱElecs.ȱCo.,ȱ
No.ȱCȱ11Ȭ1846ȱLHKȱ(PSG),ȱ2012ȱWLȱ5451411,ȱatȱ*3ȱ(N.D.ȱCal.ȱNov.ȱ7,ȱ2012)ȱ
(majorȱfirmȱproposingȱ$125ȱperȱhourȱforȱcontractȱattorneys).ȱȱ

Next,ȱMoscaret’sȱopinionȱoffersȱminimalȱevidenceȱofȱtheȱrateȱthatȱ
wouldȱhaveȱbeenȱnegotiatedȱinȱtheseȱcircumstances.8ȱMoscaretȱopines,ȱinȱ
sum,ȱthatȱinȱtheȱ“broadȱcorporateȱclientȱmarketplace,”ȱclientsȱacceptȱaȱ
wideȱrangeȱofȱratesȱforȱcontractȱattorneys,ȱandȱthatȱCounsel’sȱproposedȱ
schemeȱisȱamongȱthoseȱaccepted.ȱ(See,ȱe.g.,ȱDecl.ȱofȱKennethȱM.ȱMoscaretȱ
datedȱMar.ȱ21,ȱ2013ȱ¶ȱ5,ȱDkt.ȱNo.ȱ231.)ȱThoughȱunwillingȱtoȱofferȱspecifics,ȱ
heȱ“estimate[s]ȱthatȱaȱmajorityȱofȱcorporateȱclients”ȱpayȱ“prevailingȱmarketȱ
ratesȱcommensurateȱwithȱtheȱskill,ȱexperience,ȱandȱabilitiesȱofȱthoseȱ
contractȱattorneys.”ȱ(Id.ȱ¶ȱ33.)ȱEvenȱassumingȱthoseȱ“prevailingȱmarketȱ
rates”ȱareȱequivalentȱtoȱthoseȱofȱassociates,ȱasȱCounselȱasserts,ȱhisȱestimateȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
8ȱȱ ProfessorȱMillerȱalsoȱopinesȱthatȱtheȱratesȱhereȱgenerallyȱareȱreasonable,ȱbutȱhisȱ
declarationȱdoesȱnotȱmentionȱcontractȱattorneys,ȱnorȱdoesȱitȱspecificallyȱconsiderȱtheȱ
appropriateȱratesȱforȱtheirȱservices.ȱCounselȱhasȱpointedȱoutȱthatȱbankruptcyȱcourtȱ
filingsȱonȱwhichȱMillerȱrelied,ȱasȱwellȱasȱotherȱfilingsȱCounselȱlaterȱsubmitted,ȱ
assertedȱratesȱsometimesȱreachingȱasȱhighȱasȱthoseȱhere,ȱandȱwereȱapproved.ȱTheȱ
Courtȱaccordsȱthoseȱfilingsȱlittleȱweightȱgivenȱthatȱtheȱratesȱassertedȱwereȱnotȱ
explicitlyȱanalyzed.ȱMoreover,ȱseparateȱfromȱtheȱcontractȱattorneyȱrates,ȱMillerȱ
appearsȱnotȱtoȱhaveȱconsideredȱtheȱprofferedȱhourlyȱratesȱofȱKirby’sȱcoȬcounsel.ȱ
(CompareȱMillerȱDecl.ȱ¶ȱ39,ȱwithȱExs.ȱGȱ&ȱHȱtoȱPls.’ȱJointȱDecl.ȱ(hourlyȱratesȱforȱ
partners).)ȱ
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nonethelessȱhasȱnoȱapplicationȱhereȱbecauseȱofȱhisȱpremise:ȱthatȱtheȱ
marketȱincludesȱtheȱ“5.8ȱmillionȱU.S.ȱcompaniesȱwithȱ1ȱ–ȱ99ȱemployees,”ȱ
nearlyȱallȱofȱwhichȱlackȱinȬhouseȱlegalȱdepartments.ȱ(Seeȱid.ȱ¶ȱ35.)ȱMoscaretȱ
alsoȱconcedesȱthatȱmostȱofȱthoseȱsmallȱcompaniesȱonȱwhichȱhisȱopinionȱisȱ
basedȱareȱnotȱengagedȱinȱsecuritiesȱlitigation.ȱ(Id.ȱ¶ȱ36.)ȱAsȱaȱresult,ȱhisȱ
sampleȱisȱmateriallyȱskewedȱawayȱfromȱclientsȱlikeȱplaintiffsȱhere:ȱaȱgroupȱ
ofȱhighlyȱsophisticatedȱleadȱplaintiffsȱableȱtoȱnegotiateȱcollectivelyȱtoȱ
secureȱappropriateȱhourlyȱratesȱfromȱtheirȱattorneys.ȱOneȱofȱtheȱclassȱ
representativesȱalone—COPERA—isȱaȱpensionȱfundȱwithȱbillionsȱofȱ
dollarsȱunderȱmanagementȱandȱanȱinȬhouseȱlegalȱdepartment.ȱSeeȱAboutȱ
ColoradoȱPERAȱOverview,ȱ
https://www.copera.org/pera/about/overview.htmȱ(lastȱvisitedȱJulyȱ30,ȱ
2013).ȱ

Frank,ȱmeanwhile,ȱreliesȱonȱtheȱopinionsȱofȱWilliamȱRuaneȱandȱJohnȱ
Toothman.ȱEvenȱassumingȱthatȱRuaneȱisȱqualifiedȱtoȱprovideȱexpertȱ
testimony,ȱhisȱopinionȱthatȱtheȱmarketȱrateȱforȱcontractȱattorneys’ȱ
documentȬreviewȱservicesȱisȱbetweenȱ$50ȱandȱ$70ȱperȱhourȱisȱofȱlittleȱhelpȱ
becauseȱitȱderivesȱentirelyȱfromȱhisȱexperienceȱworkingȱforȱaȱsingleȱ
companyȱthatȱfocusedȱonȱdefenseȬsideȱproductsȬliability.ȱ(Decl.ȱofȱWilliamȱ
J.ȱRuaneȱdatedȱMar.ȱ14,ȱ2013,ȱDkt.ȱNo.ȱ217.)ȱOneȱcompany’sȱexperienceȱisȱ
notȱdispositiveȱofȱprevailingȱmarketȱpractices.9ȱȱ

Toothmanȱopinesȱthatȱaȱreasonableȱclientȱwouldȱpayȱatȱmostȱtheȱratesȱ
ofȱ“lowerȱlevelȱparalegals.”ȱ(Decl.ȱofȱJohnȱW.ȱToothmanȱdatedȱMar.ȱ15,ȱ
2013ȱ¶ȱ4,ȱDkt.ȱNo.ȱ224.)ȱHisȱopinion,ȱwhichȱisȱgroundedȱinȱhisȱexpertiseȱonȱ
broaderȱmarketȱpractices,ȱisȱmoreȱhelpfulȱbutȱstillȱlimitedȱbyȱcertainȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
9ȱȱ TheȱamicusȱsubmissionȱofȱtheȱAssociationȱofȱCorporateȱCounselȱ(“ACC”)ȱis,ȱforȱ
relatedȱreasons,ȱsimilarlyȱnarrowȱinȱitsȱreach.ȱTheȱACC’sȱletterȱrefersȱtoȱaȱsurveyȱofȱitsȱ
membership.ȱTheȱbreadthȱandȱvalidityȱofȱthatȱsurvey,ȱhowever,ȱisȱunclearȱandȱ
untested.ȱTheȱsurveyȱappearsȱtoȱbeȱlimitedȱtoȱtheȱresponsesȱofȱaȱselfȬselectedȱfractionȱ
ofȱitsȱalreadyȱselfȬselectedȱmembership,ȱandȱonlyȱaȱthirdȱofȱthoseȱrespondentsȱ
employedȱcontractȱattorneys.ȱAtȱmost,ȱtheȱsurveyȱconfirmsȱthatȱaȱnumberȱofȱclientsȱ
occupyȱoneȱsideȱofȱtheȱspectrumȱthatȱMoscaretȱacknowledges:ȱthatȱclientsȱoftenȱhireȱ
contractȱattorneysȱdirectlyȱorȱpayȱaȱrelativelyȱsmallȱmarkup.ȱToȱtheȱextentȱthatȱFrankȱ
purportsȱtoȱofferȱhisȱownȱviewsȱasȱanȱexpertȱonȱbillingȱpractices,ȱtheȱCourtȱfindsȱthatȱ
heȱisȱnotȱqualifiedȱtoȱdoȱso.ȱ
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assumptions.ȱToothmanȱinfersȱfromȱtheȱsometimesȱcursoryȱtimeȱrecordsȱ
thatȱallȱofȱtheȱworkȱwasȱsimplistic.ȱ(See,ȱe.g.,ȱid.ȱ¶¶ȱ48Ȭ49.)ȱAsȱnotedȱabove,ȱ
mostȱofȱtheȱcontractȬattorneyȱtimeȱisȱattributedȱsimplyȱtoȱvariantsȱofȱtheȱ
termȱ“documentȱreview,”ȱbutȱnotȱallȱdocumentȱreviewȱisȱcreatedȱequal.ȱ
Manyȱofȱtheȱdocumentsȱreviewedȱhereȱconcernedȱhighlyȱcomplexȱfinancialȱ
instrumentsȱandȱsubtleȱnuancesȱofȱcircumstantialȱevidenceȱofȱscienter.ȱ
Toothmanȱalsoȱignoresȱthatȱsomeȱofȱtheseȱcontractȱattorneysȱpreparedȱ
othersȱfor,ȱandȱaȱfewȱparticipatedȱinȱtheȱtakingȱof,ȱdepositions.ȱ(SeeȱPls.’ȱ
CounselȱAppearingȱinȱDepositions,ȱEx.ȱEȱtoȱFeeȱApp.ȱSupp.)ȱAsȱaȱresult,ȱ
theȱadageȱthatȱ“MichelangeloȱshouldȱnotȱchargeȱSistineȱChapelȱratesȱforȱ
paintingȱaȱfarmer’sȱbarn”ȱhasȱforceȱhere,ȱbutȱitsȱapplicationȱisȱnotȱasȱsimpleȱ
asȱToothmanȱsuggests.10ȱSeeȱUrsicȱv.ȱBethlehemȱMines,ȱ719ȱF.2dȱ670,ȱ677ȱ(3dȱ
Cir.ȱ1983).ȱInȱsum,ȱToothmanȱprovidesȱevidenceȱthatȱaȱpayingȱclientȱwouldȱ
negotiateȱsupportȬstaffȬlevelȱratesȱforȱsome,ȱbutȱnotȱall,ȱofȱtheȱhoursȱatȱ
issue.ȱ

TheȱCourtȱalsoȱdirectedȱCounselȱtoȱproduceȱtheȱrésumésȱofȱtheȱ
contractȱattorneysȱhereȱandȱconsideredȱthem,ȱandȱagreesȱwithȱCounselȱthatȱ
someȱofȱtheseȱattorneysȱwereȱparticularlyȱwellȬqualified.ȱTheȱCourtȱfurtherȱ
agreesȱthatȱaȱpayingȱclientȱsurelyȱwouldȱhaveȱpaidȱsomethingȱapproachingȱ
anȱassociate’sȱrateȱforȱsomeȱnumberȱofȱtheȱhoursȱhere.ȱButȱtheȱCourtȱfindsȱ
thatȱnotȱallȱofȱtheȱcontractȱattorneysȱhadȱtheȱtypeȱofȱexperience—andȱfewȱ
performedȱtheȱtypeȱofȱwork—thatȱjustifiesȱassociateȬlevelȱrates.11ȱOnlyȱaȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
10ȱȱ AȱlodestarȱreportȱforȱpurposesȱofȱaȱcrossȬcheckȱneedȱnotȱcontainȱtheȱsameȱdetailȱ
asȱhourlyȱbills.ȱCf.ȱCasseseȱv.ȱWilliams,ȱ503ȱF.ȱApp’xȱ55,ȱ59ȱ(2dȱCir.ȱ2012)ȱ(findingȱthatȱ
districtȱcourtȱactedȱwithinȱdiscretionȱinȱcalculatingȱlodestarȱforȱcrossȬcheckȱpurposesȱ
withoutȱ“exactȱrecords”).ȱByȱtheȱsameȱtoken,ȱhowever,ȱLeadȱCounselȱcannotȱclaimȱtoȱ
haveȱrecordedȱmillionsȱofȱdollarsȱinȱlodestarȱdescribedȱonlyȱwithȱtheȱwordsȱ
“documentȱreview”ȱandȱexpectȱtheȱCourtȱtoȱtreatȱthoseȱhoursȱasȱifȱtheyȱwereȱforȱ
takingȱorȱdefendingȱaȱdepositionȱorȱotherȱmoreȱcomplexȱtasksȱforȱpurposesȱofȱ
determiningȱwhatȱaȱreasonableȱclientȱwouldȱpay.ȱȱ

11ȱȱ WhileȱtheȱCourtȱadheresȱtoȱitsȱviewȱthatȱtheȱamountȱCounselȱpaidȱcontractȱ
attorneysȱisȱnotȱtheȱissue,ȱtheȱCourtȱnotesȱthatȱCounselȱsubmittedȱevidenceȱthatȱatȱ
leastȱoneȱofȱtheȱcontractȱattorneysȱemployedȱbyȱaȱfirmȱthatȱassistedȱLeadȱCounselȱ
receivedȱ$15ȱperȱhourȱinȱwages—belyingȱCounsel’sȱsuggestionȱthatȱaȱfullȱassociateȱ
attorney’sȱbillingȱrateȱwasȱappropriate.ȱ(SeeȱElanȱProjectȱSpecificȱAttorneyȱTimeȱ

(footnoteȱcontinuesȱonȱnextȱpage)ȱ
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veryȱfewȱofȱtheȱscoresȱofȱcontractȱattorneysȱhereȱparticipatedȱinȱ
depositionsȱorȱsupervisedȱothers’ȱwork,ȱwhileȱtheȱvastȱmajorityȱspentȱtheirȱ
timeȱreviewingȱdocuments.ȱCf.ȱInȱreȱEnronȱCorp.ȱSec.,ȱDerivativeȱ&ȱERISAȱ
Litig.,ȱ586ȱF.ȱSupp.ȱ2dȱ732,ȱ781ȱ(S.D.ȱTex.ȱ2008)ȱ(relyingȱonȱfactȱthatȱcontractȱ
attorneyȱ“hadȱpreviousȱtrialȱexperience,ȱtookȱmoreȱthanȱthirtyȱfactȱ
depositionsȱinȱtheȱunderlyingȱcaseȱandȱtookȱsomeȱofȱdefendants’ȱexperts’ȱ
depositions”).ȱȱ

iii. TheȱCourtȱconcludesȱthatȱanȱappropriateȱblendedȱ
hourlyȱrateȱforȱtheȱcontractȬattorneyȱservicesȱhereȱisȱ
$200.ȱ

Inȱtheȱend,ȱtheȱempiricalȱdataȱandȱotherȱevidenceȱbeforeȱtheȱCourtȱ
offerȱnoȱsimpleȱanswers.ȱNoȱoneȱnumberȱflowsȱinexorablyȱfromȱtheȱrecord;ȱ
theȱCourtȱmustȱexerciseȱitsȱdiscretionȱtoȱsetȱtheȱappropriateȱrate.ȱTheȱCourtȱ
findsȱthatȱtheȱhypotheticalȱpayingȱclientȱhereȱisȱoneȱwithȱsignificantȱ
negotiatingȱleverage,ȱasȱevidencedȱbyȱtheȱhardȬfoughtȱbattleȱforȱ
appointment.ȱThisȱisȱtrueȱevenȱthoughȱthisȱclientȱmayȱnotȱhaveȱtheȱsortȱofȱ
leverageȱCitigroup,ȱforȱexample,ȱpossessesȱasȱaȱdeepȬpocketedȱclientȱwithȱ
aȱsignificantȱstreamȱofȱlitigationȱbusiness.ȱTheȱCourtȱhasȱtakenȱaccountȱofȱ
theȱqualificationsȱandȱexperienceȱofȱtheȱvariousȱcontractȱattorneysȱhere,ȱtheȱ
largelyȱdocumentȬreviewȱworkȱtheyȱperformed,ȱandȱtheȱwideȱrangeȱofȱ
ratesȱacceptedȱinȱtheȱmarket.ȱConsideringȱtheȱhypotheticalȱclientȱandȱtheȱ
rangeȱofȱservicesȱatȱissue,ȱtheȱCourtȱconcludesȱthatȱaȱreasonableȱblendedȱ
hourlyȱrateȱforȱtheȱcontractȱattorneysȱhereȱisȱ$200.ȱ

TheȱCourtȱwillȱapplyȱthatȱrateȱtoȱtheȱcontractȬattorneyȱhoursȱ
remainingȱafterȱcuttingȱtheȱpostȬsettlementȱhours,ȱwhichȱconstituteȱmoreȱ
thanȱ$21ȱmillionȱofȱtheȱlodestar.ȱ(LindenȱLtr.)ȱHavingȱappliedȱtheȱCourt’sȱ
rateȱofȱ$200ȱtoȱtheȱroughlyȱ45,300ȱhoursȱatȱissue,ȱtheȱCourtȱsubtractsȱ
approximatelyȱ$12ȱmillionȱfromȱtheȱproposedȱlodestar.ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
Details,ȱEx.ȱBȱtoȱFeeȱApp.ȱSupp.ȱ(attorneyȱL.C.ȱpageȱforȱweekȱofȱAug.ȱ8,ȱ2011).)ȱThisȱ
sameȱcontractȱattorney,ȱmoreover,ȱwasȱlistedȱasȱ“OfȱCounsel”ȱelsewhereȱinȱtheȱfeeȱ
request,ȱwithȱaȱprofferedȱrateȱofȱ$500ȱperȱhour.ȱ(SeeȱDecl.ȱofȱKennethȱA.ȱElanȱdatedȱ
Nov.ȱ13,ȱ2012ȱatȱ3,ȱEx.ȱIȱtoȱJointȱDecl.)ȱ
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c. Theȱproperȱlodestarȱforȱassessingȱtheȱreasonablenessȱofȱtheȱ
proposedȱawardȱȱ

Toȱreview,ȱCounselȱproposedȱaȱlodestarȱofȱ$51.4ȱmillion,ȱandȱtheȱ
Courtȱhasȱcutȱ$7.5ȱmillionȱinȱpostȬsettlementȱdiscoveryȱwork,ȱ$4ȱmillionȱofȱ
Entwistleȱ&ȱCappucci’sȱworkȱbeforeȱjoiningȱLeadȱCounsel,ȱandȱ$12ȱmillionȱ
basedȱonȱtheȱreasonableȱhourlyȱrateȱforȱallȱremainingȱcontractȱattorneyȱ
work.ȱAfterȱthoseȱreductions,ȱ$27.9ȱmillionȱremainsȱbeforeȱcuttingȱ10%ȱ
($2.8ȱmillion)ȱforȱwasteȱandȱinefficiency.ȱThus,ȱtheȱCourtȱcalculatesȱtheȱ
lodestarȱinȱthisȱactionȱtoȱbeȱ$25.1ȱmillion.ȱȱ

LeadȱCounsel’sȱproposedȱlodestarȱofȱ$51.4ȱmillionȱwas,ȱinȱtheȱCourt’sȱ
judgment,ȱsignificantlyȱinflated.ȱAsȱrevised,ȱtheȱrequestedȱ$97.5ȱmillionȱfeeȱ
hereȱwouldȱyieldȱaȱlodestarȱmultiplierȱofȱaboutȱ3.9,ȱnotȱtheȱ1.9ȱmultiplierȱ
thatȱCounselȱproposed.ȱTheȱCourtȱwillȱreturnȱtoȱtheȱlodestarȱtoȱuseȱitȱasȱaȱ
crossȬcheckȱthatȱtakesȱintoȱaccountȱotherȱGoldbergerȱfactors—forȱexample,ȱ
theȱrisksȱinvolvedȱandȱtheȱqualityȱofȱCounsel’sȱwork.ȱThatȱanalysisȱaside,ȱ
Counselȱcertainlyȱinvestedȱanȱenormousȱamountȱofȱtimeȱandȱenergyȱinȱthisȱ
litigation.ȱThus,ȱtheȱfirstȱGoldbergerȱfactorȱweighsȱinȱfavorȱofȱaȱsubstantialȱ
feeȱaward.ȱ

2. TheȱMagnitudeȱandȱComplexitiesȱofȱtheȱLitigationȱ

Asȱnotedȱabove,ȱthisȱactionȱwasȱhighlyȱcomplex.ȱ“Securitiesȱclassȱ
litigationȱisȱnotablyȱdifficultȱandȱnotoriouslyȱuncertain.”ȱInȱreȱMerrillȱLynchȱ
TycoȱResearchȱSec.ȱLitig.ȱ(“MLȱTyco”),ȱ249ȱF.R.D.ȱ124,ȱ138ȱ(S.D.N.Y.ȱ2008)ȱ
(citationȱandȱquotationȱmarksȱomitted).ȱEvenȱamongȱsecuritiesȱactions,ȱtheȱ
financialȱinstrumentsȱinvolvedȱandȱtheȱscopeȱofȱtheȱallegationsȱrenderȱthisȱ
actionȱmoreȱchallengingȱthanȱtheȱstandardȱsecuritiesȱclassȱaction.ȱThisȱ
factorȱweighsȱinȱfavorȱofȱaȱsubstantialȱfee.ȱ

3. TheȱRiskȱofȱtheȱLitigationȱ

Similarly,ȱtheȱclass,ȱandȱbyȱextensionȱLeadȱCounsel,ȱfacedȱsubstantialȱ
risksȱthatȱtheyȱwouldȱnotȱprevailȱifȱtheȱpartiesȱlitigatedȱtheȱactionȱthroughȱ
trialȱandȱappeal.ȱSignificantȱrisksȱweighȱinȱfavorȱofȱsubstantialȱ
compensationȱaboveȱwhatȱaȱpayingȱclientȱwouldȱhaveȱpaidȱbecauseȱ“[n]oȱ
oneȱexpectsȱaȱlawyerȱwhoseȱcompensationȱisȱcontingentȱuponȱhisȱsuccessȱ
toȱcharge,ȱwhenȱsuccessful,ȱasȱlittleȱasȱheȱwouldȱchargeȱaȱclientȱwhoȱinȱ
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advanceȱhadȱagreedȱtoȱpayȱforȱhisȱservices,ȱregardlessȱofȱsuccess.”ȱGrinnell,ȱ
495ȱF.2dȱatȱ470.ȱȱ

However,ȱforȱsomeȱtimeȱnow,ȱvirtuallyȱallȱsecuritiesȱactionsȱthatȱ
surviveȱmotionsȱtoȱdismissȱtheȱpleadingsȱultimatelyȱsettleȱpriorȱtoȱtrial.ȱSeeȱ
MLȱTyco,ȱ249ȱF.R.D.ȱatȱ139.ȱButȱtheȱfactorsȱthatȱtraditionallyȱrenderȱ
securitiesȱcasesȱmostȱlikelyȱtoȱsurviveȱaȱmotionȱtoȱdismissȱand,ȱinȱturn,ȱtoȱ
settle—suchȱasȱpriorȱgovernmentȱinvestigations—areȱabsentȱhere.ȱCf.ȱid.ȱ
Thus,ȱnotwithstandingȱtheȱlikelihoodȱofȱsettlement,ȱtheȱrisksȱinvolvedȱinȱ
undertakingȱthisȱlitigationȱwereȱreal.ȱ“Inȱnumerousȱclassȱactionsȱ.ȱ.ȱ.ȱ
plaintiffs’ȱcounselȱhaveȱexpendedȱthousandsȱofȱhoursȱandȱadvancedȱ
significantȱoutȬofȬpocketȱexpensesȱandȱreceivedȱnoȱremunerationȱ
whatsoever.”ȱInȱreȱMarshȱ&ȱMcLennanȱCos.ȱSec.ȱLitig.,ȱNo.ȱ04ȱCiv.ȱ8144ȱ
(CM),ȱ2009ȱWLȱ5178546,ȱatȱ*18ȱ(S.D.N.Y.ȱDec.ȱ23,ȱ2009).ȱSettlementȱmightȱ
beȱtheȱnorm,ȱbutȱitȱisȱnotȱguaranteed.ȱThisȱfactorȱalsoȱmilitatesȱinȱfavorȱofȱaȱ
substantialȱaward.ȱ

4. TheȱQualityȱofȱRepresentationȱ

“Toȱevaluateȱtheȱ‘qualityȱofȱtheȱrepresentation,’ȱcourtsȱreviewȱtheȱ
recoveryȱobtainedȱandȱtheȱbackgroundsȱofȱtheȱlawyersȱinvolvedȱinȱtheȱ
lawsuit.”ȱMLȱTyco,ȱ249ȱF.R.D.ȱatȱ141ȱ(quotingȱInȱreȱGlobalȱCrossingȱSec.ȱ&ȱ
ERISAȱLitig.,ȱ225ȱF.R.D.ȱatȱ467.)ȱLeadȱCounsel’sȱresultsȱareȱexcellent.ȱMoreȱ
thanȱhalfȱaȱbillionȱdollarsȱisȱaȱsignificantȱandȱsuccessfulȱrecoveryȱunderȱ
essentiallyȱanyȱdefinitionȱofȱsuccess.ȱTheȱCourt’sȱquarrelsȱwithȱtheȱlodestarȱ
submissionȱdoȱnotȱdetractȱfromȱtheȱqualityȱofȱCounsel’sȱwork.ȱGivenȱtheȱ
significantȱchallengesȱposedȱbyȱscienterȬbasedȱfraudȱclaimsȱandȱtheȱ
complexityȱandȱsizeȱofȱthisȱcase,ȱtheȱrecoveryȱhereȱisȱsubstantial,ȱasȱtheȱ
class’sȱoverwhelminglyȱfavorableȱreactionȱreflects.ȱFurther,ȱtheȱCourtȱinȱ
appointingȱKirbyȱtookȱintoȱaccountȱitsȱoutstandingȱreputationȱasȱaȱleadingȱ
plaintiffs’ȱclassȱactionȱfirm.ȱTheȱqualityȱofȱtheȱrepresentationȱhereȱweighsȱ
inȱfavorȱofȱaȱsubstantialȱfeeȱaward.ȱ

5. TheȱRequestedȱFeeȱinȱRelationȱtoȱtheȱSettlementȱ

Theȱrequestedȱfeeȱofȱ$97.5ȱmillionȱisȱ16.5%ȱofȱtheȱ$590ȱmillionȱ
settlementȱfund.ȱTheȱinquiryȱforȱthisȱfactorȱfocusesȱonȱwhetherȱthatȱ
percentageȱisȱreasonableȱwhenȱcomparedȱtoȱfeesȱawardedȱinȱsimilarȱcases.ȱ
LeadȱCounselȱandȱFrankȱsparredȱatȱlengthȱoverȱwhatȱconstitutesȱaȱsimilarȱ
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case.ȱEachȱsideȱsuggestsȱthatȱtheȱotherȱisȱinappropriatelyȱincludingȱorȱ
excludingȱcertainȱcasesȱinȱorderȱtoȱskewȱtheȱaverageȱfeeȱawardȱupȱorȱ
down,ȱandȱeachȱsideȱisȱcorrect.ȱBasedȱonȱslightlyȱdifferentȱranges,ȱ
Counsel’sȱexpertsȱfoundȱtheȱaverageȱfeeȱinȱsimilarȱcasesȱwasȱ16.7%ȱ(Prof.ȱ
Coffee)ȱandȱ17.3%ȱ(Prof.ȱMiller),ȱwithȱslightlyȱlowerȱmediansȱofȱ16.8%ȱandȱ
16.5%.ȱ(CoffeeȱDecl.ȱ¶ȱ17Ȭ18;ȱMillerȱDecl.ȱ¶ȱ58.)ȱFrank’sȱownȱselectionsȱ
yieldedȱaveragesȱofȱ15.1%ȱorȱ12.5%,ȱandȱmediansȱofȱ12%ȱorȱ11.5%.ȱ(Seeȱ
ObjectionȱofȱTheodoreȱH.ȱFrankȱatȱ5,ȱDkt.ȱNo.ȱ222.)ȱThisȱdisputeȱonlyȱhelpsȱ
illustrateȱwhyȱ“referenceȱtoȱawardsȱinȱotherȱcasesȱisȱofȱlimitedȱusefulnessȱ
.ȱ.ȱ.ȱbecauseȱfeeȱawardsȱshouldȱbeȱassessedȱbasedȱonȱtheȱuniqueȱ
circumstancesȱofȱeachȱcase.”ȱMLȱTyco,ȱ249ȱF.R.D.ȱatȱ141ȱ(citationsȱandȱ
quotationȱmarksȱomitted).ȱWhileȱawardsȱinȱotherȱcasesȱinȱtheȱsameȱ
ballparkȱasȱthisȱoneȱhelpȱtoȱdetermineȱaȱrangeȱofȱreasonableness,ȱtheȱCourtȱ
needȱnotȱpassȱuponȱeachȱpotentialȱcomparator.ȱOnȱbalance,ȱtheȱrequestedȱ
feeȱhereȱfallsȱwithinȱtheȱrangeȱofȱreasonableȱfeesȱawardedȱinȱgenerallyȱ
similarȱcases,ȱbutȱtowardȱtheȱhighȱendȱofȱthatȱrange.ȱSeeȱInȱreȱWachoviaȱ
PreferredȱSec.ȱ&ȱBond/NotesȱLitig.,ȱNo.ȱ09ȱCiv.ȱ6351ȱ(RJS),ȱ2011ȱU.S.ȱDist.ȱ
LEXISȱ155622,ȱatȱ*10,ȱ*14ȱ(S.D.N.Y.ȱDec.ȱ30,ȱ2011)ȱ(notingȱawardsȱbelowȱ8%ȱ
ofȱlargeȱsettlements,ȱandȱawardingȱ12%ȱofȱ$627ȱmillionȱsettlement).ȱ
Accordingly,ȱthisȱfactorȱweighsȱinȱfavorȱofȱaȱsubstantialȱfeeȱaward,ȱalbeitȱ
lowerȱthanȱLeadȱCounselȱhasȱrequested.ȱ

6. PublicȱPolicyȱConsiderationsȱ

“InȱorderȱtoȱattractȱwellȬqualifiedȱplaintiffs’ȱcounselȱwhoȱareȱableȱtoȱ
takeȱaȱcaseȱtoȱtrial,ȱandȱwhoȱdefendantsȱunderstandȱareȱableȱandȱwillingȱtoȱ
doȱso,ȱitȱisȱnecessaryȱtoȱprovideȱappropriateȱfinancialȱincentives.”ȱInȱreȱ
WorldCom,ȱInc.ȱSec.ȱLitig.,ȱ388ȱF.ȱSupp.ȱ2dȱatȱ359.ȱTheȱfeesȱpaidȱtoȱclassȱ
counselȱthusȱshouldȱbeȱ“bothȱfairȱandȱrewarding.”ȱMLȱTyco,ȱ249ȱF.R.D.ȱatȱ
142ȱ(citationȱomitted).ȱ“Anȱawardȱofȱfeesȱinȱexcessȱofȱthatȱrequiredȱtoȱ
encourageȱclassȱlitigation,ȱhowever,ȱdoesȱnotȱnecessarilyȱserveȱpublicȱ
policy.”ȱId.ȱAȱsignificantȱawardȱisȱappropriateȱhere.ȱ

C. TheȱLodestarȱCrossȬCheckȱandȱtheȱAppropriateȱAwardȱ

HavingȱconsideredȱallȱtheȱGoldbergerȱfactors,ȱwhichȱtogetherȱsupportȱaȱ
substantialȱfee,ȱtheȱCourtȱreturnsȱtoȱtheȱlodestarȱasȱaȱcrossȬcheckȱonȱtheȱ
requestedȱfee.ȱByȱLeadȱCounsel’sȱexperts’ȱownȱcalculations,ȱtheȱ3.9ȱ
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multiplier—theȱmultiplierȱbasedȱonȱtheȱreducedȱlodestarȱasȱcalculatedȱbyȱ
theȱCourt—isȱwellȱaboveȱtheȱnormȱinȱsecuritiesȱclassȱactionȱsettlementsȱofȱ
similarȱsize.ȱ(SeeȱCoffeeȱDecl.ȱ¶¶ȱ17Ȭ18ȱ(meanȱofȱ2.29ȱandȱmedianȱofȱ2.14ȱ
forȱ$490Ȭ$690ȱmillionȱsettlementȱrange);ȱMillerȱDecl.ȱ¶ȱ58ȱ(meanȱofȱ2.13ȱandȱ
medianȱofȱ1.70ȱforȱ$550Ȭ$880ȱmillionȱsettlementȱrange).)ȱCourtsȱinȱthisȱ
Circuitȱhaveȱtrendedȱtowardȱawardingȱlowerȱpercentagesȱandȱlowerȱ
multipliersȱforȱawardsȱfromȱextremelyȱlargeȱcommonȱfundsȱsuchȱasȱthisȱ
one.ȱCompareȱInȱreȱTelik,ȱInc.ȱSec.ȱLitig.,ȱ576ȱF.ȱSupp.ȱ2dȱatȱ590ȱ(observingȱ
thatȱ“lodestarȱmultiplesȱofȱoverȱ4ȱareȱroutinelyȱawardedȱbyȱcourts”ȱinȱ
contextȱofȱ$5ȱmillionȱsettlement),ȱwithȱInȱreȱMerrillȱLynchȱ&ȱCo.ȱResearchȱ
ReportsȱSec.ȱLitig.,ȱNo.ȱ02ȱMDȱ1484ȱ(JFK),ȱ2007ȱWLȱ313474,ȱatȱ*23ȱ(S.D.N.Y.ȱ
Feb.ȱ1,ȱ2007)ȱ(concluding,ȱforȱ$39ȱmillionȱsettlement,ȱthatȱrequestȱ
representingȱmultiplierȱofȱ2.43ȱ“isȱexcessive,”ȱandȱrecognizingȱthatȱcourtsȱ
sinceȱGoldbergerȱquestionȱmultipliersȱoverȱ2.03).ȱThatȱtrend,ȱreflectedȱinȱtheȱ
experts’ȱanalyses,ȱlikelyȱreflectsȱconcernȱaboutȱtheȱ“dangerȱofȱ‘routineȱ
overcompensation’ȱforȱriskȱthatȱhasȱtroubledȱ[theȱSecondȱCircuit]ȱinȱtheȱ
contextȱofȱ‘megaȬfund’ȱclassȱactions.”ȱSeeȱMcDaniel,ȱ595ȱF.3dȱatȱ426ȱ
(quotingȱGoldberger,ȱ209ȱF.ȱ3dȱatȱ57).ȱȱ

TheȱCourtȱconcludesȱthatȱaȱsignificantȱmultiplierȱisȱjustifiedȱhere,ȱbutȱ
notȱoneȱasȱhighȱasȱ3.9—theȱmultiplierȱthatȱwouldȱneedȱtoȱbeȱappliedȱtoȱtheȱ
trimmedȱlodestarȱtoȱreachȱCounsel’sȱrequestedȱfee.ȱIndeed,ȱitȱisȱwellȱaboveȱ
theȱmultiplierȱofȱ3.0ȱthatȱCOPERAȱnegotiatedȱwithȱEntwistleȱ&ȱCappucciȱ
asȱaȱcrossȬcheckȱinȱtheȱeventȱthatȱfirmȱwasȱappointedȱclassȱcounsel.ȱ(Reply.ȱ
Decl.ȱofȱAndrewȱJ.ȱEntwistleȱdatedȱMar.ȱ22,ȱ2013ȱ¶ȱ6,ȱDkt.ȱNo.ȱ230.)ȱAsȱ
alreadyȱdiscussedȱatȱlength,ȱCounselȱtookȱonȱaȱcontingencyȱrisk,ȱandȱ
broughtȱconsiderableȱskillȱandȱexperienceȱtoȱbearȱonȱaȱveryȱcomplexȱcase.ȱ
SeeȱGoldberger,ȱ209ȱF.3dȱatȱ47ȱ(citationȱomitted)ȱ(multiplierȱisȱbasedȱonȱ“lessȱ
objectiveȱfactors,ȱsuchȱasȱtheȱriskȱofȱtheȱlitigationȱandȱtheȱperformanceȱofȱ
theȱattorneys,”ȱwhichȱalsoȱhelpȱdetermineȱcorrectȱpercentageȱ(quotationȱ
marksȱomitted));ȱseeȱalsoȱSavoie,ȱ166ȱF.3dȱatȱ460.ȱOnȱbalance,ȱhowever,ȱtheȱ
Courtȱconcludes,ȱbasedȱonȱitsȱanalysisȱofȱallȱtheȱGoldbergerȱfactorsȱandȱtheȱ
lodestarȱcrossȬcheck,ȱthatȱtheȱrequestedȱ$97.5ȱmillionȱfee—constitutingȱ
16.5%ȱofȱtheȱsettlementȱandȱaȱlodestarȱmultiplierȱofȱ3.9ȱbasedȱonȱtheȱ
revisedȱlodestar—isȱnotȱreasonable.ȱȱ

TheȱCourtȱconcludesȱthatȱaȱreasonableȱfeeȱhereȱisȱ12%ȱofȱtheȱ$590ȱ
millionȱcommonȱfund,ȱorȱ$70.8ȱmillionȱdollars.ȱOnȱaȱproperlyȱcalculatedȱ
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